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John  P.  Davey,  Plaintiff,  v.  District  Court  of  Woodbury 

County  et  al.,  Defendants. 

rNTOXIOATING  LXQUOBS:    Injonction — Contempt — Commitment  to 

1  Penitentiary — Constitutional  Law.  Section  2407,  Code  Supple- 
mental Supp.,  1915,  in  80  far  as  it  authorizes  commitments  to  the 
penitentiary  at  hard  labor  as  punishment  for  contempt  in  violating 
an  intoxicating  liquor  injunction,  is  unconstitutional,  because  (a) 
imposing  involuntary  servitude  as  a  punishment  for  that  which  is 
not  a  crime,  (b)  imposing  infamous  punishment  under  a  proceed- 
ing not  under  indictment  or  information,  and  (c)  imposing  such 
latter  punishment  without  trial  by  jury. 

IKTOXICATINa  LXQUOBS:    Injunction— Violation— Evidence.    One 

2  may  not  be  convicted  of  contempt  on  a  charge  of  violating  an 
injunction  against  the  unlawful   sale  of  intoxicating  liquors,  on 
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evidence  which  fails  to  show  that  the  accused  was  present  at  the 
time  of  the  unlawful  sale  or  that  he  had  anything  to  do  with  such 
sale. 

.    Certiorari  from  Woodbury  District  Court. — John  W. 

Anderson,  Judge. 

Thursday,  June  29,  1916. 

Certiorari  proceeding  to  test  the  validity  of  a  commit- 
ment for  contempt  of  court  for  the  violation  of  an  injunction 
in  the  sale  of  intoxicating  liquors  or  being  concerned  therein. 
The  trial  court  found  the  defendant  in  the  contempt  proceed- 
ings, the  plaintiff  in  this  case,  guilty,  and  committed  him  to 
the  reformatory  at  Anamosa,  Iowa,  for  a  period  of  not  exceed- 
ing one  year.  The  writ  is  sustained,  and  the  judgment  of 
the  district  court  reversed. — Reversed. 

Oeorge  0,  Yeoman,  and  Oliver,  Harding  cfe  Oliver,  for 
plaintiff. 

John  F.  Joseph,  for  defendants. 

Preston,  J. — The  same  questions  as  to  the  constitutional- 
ity of  the  statute  authorizing  commitment  to  the  penitentiary 

or  reformatory  for  a  violation  of  injunction 

1.    INTOXICATINO  4.    J     •         xl.'  •        xi.  -M 

liquors:  In-       are  presented  in  this  case  as  in  the  case  of 

Junction:  con-  "^ 

mitment^to"'  Flamnogon  v,  Jepson,  Judge,  111  Iowa  . . . , 
Sonsuuitionia  ^^^  ^  *^  ^^^^  questions  the  decision  in  that 
^^'  case  rules  this. 

There  is  further  question  presented  in  the  instant  case 
that  the  evidence  was  not  suflScient  to  sustain  the  finding  of 
the  trial  court  that  the  plaintiff  in  this  court  was  guilty  of 

contempt.    It  is  our  conclusion  from  a  careful 
'  liquors:  In-       reading  of  the  evidence  that  it  is  not  suflS- 

Junction:  .  mi  i  <•    « 

violation:  cient.    The  substance  of  the  testimony  is  that 

evidence.  ,   .     .«.  . 

plaintiff  was  at  one  time,  with  another,  a 
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partner,  engaged  in  conducting  a  drug  store,  and  that  persons 
who  were  sent  to  purchase  intoxicating  liquors  did  buy  of 
someone  in  this  drug  store,  but  there  is  no  claim  that  such 
purchases  were  made  of  the  plaintiff  or  that  he  was  present. 

In  June,  1915,  a  temporary  injunction  was  issued  against 
Davey  Bros.,  P,  T.  Davey,  and  plaintiff  herein,  John  F.  Davey. 
In  July  of  that  year,  an  information  for  contempt  of  court 
was  filed  against  the  three  parties  above  named.  Plaintiff, 
John  F.  Davey,  pleaded  guilty  to  said  information  of  con- 
tempt and  was  duly  sentenced,  and  the  information  was  dis- 
missed as  to  F.  T.  Davey  and  Davey  Bros.  In  September, 
1915,  a  second  information  for  contempt  was  filed,  and  pre- 
cept issued,  and  plaiutiff,  John  F.  Davey,  was  duly  arrested 
and  brought  into  court.  The  conviction  of  John  F.  Davey 
under  this  second  information  is  the  judgment  which  is  now 
before  this  court. 

As  we  understand  counsel  for  defendants,  their  position 
is  that,  even  though  plaintiff  was  not  present  and,  so  far  as 
the  evidence  shows,  had  nothing  at  all  to  do  with  the  sales 
complaiaed  of,  he  would  be  responsible  in  a  contempt  proceed- 
ing for  the  acts  of  a  person  in  the  drug  store  when  plaintiff 
was  not  present.  This  might  be  so  in  an  injunction  action  to 
abate  the  nuisance ;  but  we  think  such  a  rule  ought  not  to  apply 
in  a  proceeding  for  contemjxt,  which,  strictly  speaking,  is  not 
a 'criminal  proceeding,  yet  a  fine  and  imprisonment  may  be 
imposed  for  a  violation  of  the  decree.  Counsel  for  defendants 
cite  Hawks  v.  FeUou^,  108  Iowa  133,  in  support  of  their 
proposition.  But  that  was  a  case  where  a  bartender  was 
charged  with  contempt  in  violating  the  injunction  by  making 
sales  himself.  As  stated,  no  claim  is  made  that  the  defendant 
was  present  at  the  time  the  liquor  was  purchased.  As  witness 
Webster  puts  it,  he  figured  it  was  one  of  the  clerks  that  he 
was  talking  to— "one  of  the  clerks  or  one  of  the  boys;  don't 
know  which.  I  suspected  him  for  the  clerk.  I  don't  think 
he  was  the  boss.  He  did  not  appear  to  be  the  boss.  I  never 
saw  him  before  and  have  not  seen  him  since.*'    Witness  testi- 
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fies  that  be  bought  at  Davej  Bros.'  store,  but,  as  we  under- 
Ktand  the  record,  the  partoership  had  been  dissolyed.  We 
Khali  not  attempt  to  set  out  all  of  the  evidence,  but  we  are 
clearly  of  the  opinion  that  it  does  not  justify  a  conviction. 

The  judgment  is  therefore  reversed  and  the  writ  sus- 
tained.— Reversed  and  Remanded. 

Evans,  C.  J.,  Deeheb  and  Weaver,  JJ.,  concur. 


E.  IL  Emert  &  Company,  Appellee,  v.  Amebic  an  Insurance 

Company  op  Newark,  Appellant. 

EVIDSVOE:  Pazol  as  Affecting  Writing — Saxronnding  Gixeimistances 
1  — Aml»igiiity--Sabject-Matter.  Without  violation  of  the  ''parol 
evidence  rule"  evidence  is  admissible  in  the  construction  of  a  series 
of  writings  (a)  to  show  the  circumstances  surrounding  the  parties 
when  the  writings  were  entered  into,  (b)  to  explain  the  ambiguity 
created  by  the  language  of  the  several  writings,  and  (c)  to  identify 
the  subject-matter  of  the  different  writings.  So  held  on  the  question 
whether  fire  insurance  policies  were  concurrent. 

PRINCIPLE  APPLIED:  Eleven  different  policies  of  fire  insur- 
ance, after  specifically  naming  numerous  fruits  and  vegetables  as 
covered  by  the  policies,  continued:  ''And  all  other  merchandise 
kept  for  sale  by  them  .    .    .  and  containers  of  every  description." 

Another  policy  was  confined  to  the  furniture  and  fixtures  and, 
after  specifically  naming  numerous  articles  of  furniture  and  fix- 
tures as  covered  by  the  policy,  continued:  "And  all  other  furniture 
and  fixtures  owned  by  them  and  used  in  their  business." 

A  later  policy,  after  naming  ice  cream  machines,  ice  cream  car- 
riers and  cans,  tanks,  testing  apparatus,  cream,  etc.,  continued: 
"And  all  other  apparatus  and  merchandise  herein  not  mentioned 
used  in  the  manufacture  of  ice  cream,  etc."  All  policies  contained 
a  fn'o  rata  concurrent  insurance  clause.  On  the  question  whether 
all  the  policies  were  in  any  wise  concurrent,  held  competent  for 
the  insured  to  orally  testify:  "That  the  12  policies  were  taken 
out  when  he  was  solely  in  the  fruit  and  vegetable  business;  that 
the  last  policy  was  to  cover  the  *ice  cream  department* — ^a  new 
venture — because  the  other  policies  did  not  cover  it;  and  that  he 
NO  told  the  agent  when  he  secured  the  last  policy;  that  when  the 
12  policies  were  taken  out,  he  had  none  of  the  personal  property 
connected  with  the  ice  cream  department." 
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INSnEAKOE:    Fire    Insarance— Property    Covered— New    Business 

2  .  Venture — Concurrent   Insurance.    A   policy   of   insurance   on   a 

distinctive  business,  even  though  a  specific  enumeration  of  the 
articles  and  things  covered  by  the  policy  is  followed  by  words  of 
broad  and  general  meaning,  such  as  ''all  other  merchandise  kept 
for  sale,"  or  "all  other  furniture  and  fixtures  owned  by  insured 
and  used  in  his  bu8i9es8,''  does  not  cover  property  subsequently 
acquired  and  employed,  on  the  same  premises,  in  a  distinctively 
new  and  different  business  venture.  Therefore,  such  a  policy  can- 
not be  concurrent  with  one  admittedly  covering  property  acquired 
and  used  in  the  new  venture. 

CONTRACTS:     Construction— EJusdem  Generis.    General  words  used 

3  in  a  contract  after  specific  terms  will,  as  a  general  rule,  be  limited 
in  their  meaning  to  things  of  like  kind  and  nature  with  those 
specifically  named.  So  held  where  policies  of  insurance  on  a  fruit 
and  vegetable  business,  after  specifically  enumerating  the  articles 
and  things  covered  by  the  policy,  continued:  "And  all  other 
merchandise  kept  for  sale,"  or  "And  all  other  furniture  and  fix- 
tures," the  holding  being  that  such  policies  did  not  cover  property 
subsequently  acquired  in  a  new  and  different  business. 

Appeal  from  Wapello  District  Court, — Francis  M.  Hunter, 

Judge. 

Thursday,  June  29, 1916. 

This  action  was  brought  by  plaintiff,  a  copartnership, 
against  the  defendant,  to  recover  upon  a  policy  of  insurance 
the  sum  of  $708.53,  with  interest,  for  damage  by  fire  which 
occurred  on  the  7th  day  of  August,  1912,  by  the  destruction 
of  property  described  in  the  policy.  A  jury  was  waived  and 
the  case  tried  to  the  court  upon  an  agreed  statement  of  facts, 
with  a  small  amount  of  oral  testimony.  The  court  held  that 
there  was  no  concurrent  insurance  which  covered  any  part 
of  the  property  described  in  the  defendant's  policy,  and 
upon  this  holding  rendered  judgment  against  the  defendant 
for  the  amount  agreed  upon  as  the  loss  on  the  property,  to  wit, 
$708.53,  with  interest.  The  defendant  admitted  liability  to 
the  amount  of  $358.94,  and  offered  to  allow  judgment  to  go 
against  it  for  that  amount.    The  appeal  is  by  defendant  from 
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the  judgment  rendered,  or,  as  appellant  puts  it,  the  excessive 
portion  of  it. — Affirmed. 

McNeii  &  McNett,  for  appellant. 

Chester  W.  Wkitmare  and  Tisdale  d  Heindel,  for 
appellee. 

Preston,  J. — The  petition  declared  upon  a  policy  in 
defendant  company  which  covered  the  property  hereinafter 
described.  The  answer  admitted  the  issuance  of  the  policy, 
the  fire  and  the  destruction  of  the  property  of  the  kind 
described,  to  the  amount  claimed,  to  wit,  $708.53.  No  question 
as  to  the  validity  of  the  policy,  the  occurrence  of  the  fire,  nor 
proofs  of  loss,  nor  amount  of  loss,  is  involved.  The  defense 
set  up  in  the  answer  is  that  defendant  was  a  concurrent 
insurer  upon  a  portion  of  the  property  described  and  destroyed 
by  fire,  and  that,  to  the  extent  that  it  was  a  concurrent 
insurer,  it  was  only  liable  for  jts  pro  rata  share  of  the  loss. 
As  appellant  states  it,  the  dispute  arises  upon  whether  a  por- 
tion of  the  property  covered  by  the  policy  in  suit  was  also 
covered  by  the  other  insurance  policies  issued  by  other  com- 
panies to  the  assured. 

1.  E.  H.  Emery,  a  member  of  the  plaintiff  firm,  testi- 
fied over  objection  substantially  as  follows: 

**I  negotiated  with  Ernest  A.  Baer,  rep- 
parol  as  affect-  resenting  the  defendant  company,  in  procur- 
surrounding        ing  the  insurance  issued  by  the  defendant. 

circumstances : 

sSbjectimattcr    ^  ®*^  ^^'  Baer  on  the  premises  and  gave  him 

the  insurance.  I  told  him  I  had  embarked 
in  the  ice  cream  business;  that  because  my  present  policies 
in  force  on  the  fruit  and  vegetable  business  did  not  cover 
this  department  of  the  business  we  were  engaging  in,  I  dic- 
tated to  him  the  form  to  be  used.  He  thereafter  delivered 
the  policy  to  me.*' 

Plaintiff  then  offered  as  the  evidence  of  the  witness  that 
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part  of  the  supplement  to  agreed  statement  of  facts,  wherein 
it  is  agreed  that  E.  H.  Emery  will  testify  as  follows : 

''That,  at  the  time  each  of  the  aforesaid  policies  of  insur- 
ance (except  the  policy  sued  upon  in  this  case),  was  written 
and  took  effect,  plaintiff  was  not  engaged  in  the  manufacture 
and  sale  of  ice  cream  and  had  no  ice  cream  department  and 
had  none  of  the  personal  property  described  in  and  insured 
by  policy  of  insurance  sued  upon  in  this  case,  and  had  or 
owned  no  property  of  like  kind  or  description,  and  no  per- 
sonal property  of  like  kind  or  description  was  kept  or  situated 
in  or  about  the  premises  described  in  said  several  policies 
of  insurance  (except  the  policy  sued  upon)  at  the  time  each 
of  them  was  issued  and  took  effect." 

All  of  this  was  objected  to  by  defendant  as  immaterial, 
and  as  incompetent  because  it  tended  to  vary  and  contradict 
the  terms  of  the  written  contract  sued  upon,  and  in  respect 
to  the  kinds  and  character  and  classes  of  property  insured 
and  covered  by  the  policy,  and  also  in  respect  to  the  descrip- 
tion of  the  kind  and  character  of  the  property  insured  by 
other  policies  which  existed  at  the  time  of  the  insurance  of  the 
policy  in  question,  and  because  there  is  nothing  in  the  lan- 
guage of  the  policy  in  question  which  describes  the  kind  and 
character  of  property  covered  thereby,  and  in  the  policies 
referred  to  in  the  pleadings  and  stipulation,  which  justifies 
the  introduction  of  parol  evidence.  The  objection  was  over- 
ruled, and  some  of  the  assignments  of  error  relate  to  such 
ruling. 

Appellant  cites  Kelsey  v.  Cantinenial  Casualty  Co.,  131 
Iowa  207,  PhUUpy  v.  Homesteaders,  140  Iowa  562,  Marsh  v. 
Cmcord  Mui.  Fire  Ins.  Co.,  71  N.  H.  253  (51  Atl.  898), 
Vwion  Mut.  Life  Ins.  Co.  v.  Mowry,  96  U.  S.  544,  upon  the 
proposition  that  no  party  to  an  insurance  risk  can  be  allowed 
to  testify  either  what  his  understanding  was  or  what  he  was 
told  by  the  agent  in  respect  to  the  construction  and  interpre- 
tation of  his  contract  of  insurance.    And,  further,  that,  in 
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the  absence  of  fraud  or  mutual  mistake,  no  rejJresentation, 
promise,  or  agreement  made,  or  opinion  expressed  in  the 
previous  parol  negotiations  as  to  the  terms  or  legal  effect  of 
the  resulting  written  contract,  can  be  permitted  to  prevail 
either  in  law  or  in  equity  over  the  plain  provisions  and  proper 
interpretation  of  the  contract.  In  support  of  the  last  propo- 
sition, appellant  cites  Connecticut  Fire  Ins.  Co.  v.  BuchoffKm, 
141  Fed.  877 ;  Lumber  Underwriters  of  N.  Y.  v.  Rife,  237 
U.  S.  605  (59  L.  Ed.  1140) ;  Kelsey  v.  CcnUinewtal  Casualty 
Co.,  131  Iowa  207,  209—12,-  DooUttle  v.  Murray,  134  Iowa 
536,  546,  554 ;  Marsh  v.  Concord  Mut.  Fire  Ins.  Co.,  71  N.  H. 
253  (51  Atl.  898,  899) ;  Iowa  Business  Men's  Bldg.  &  L. 
Assn.  V.  Fitch,  142  Iowa  329,  331—2 ;  Union  Mui.  Life  Ins. 
Co.  V.  Mowry,  96  U.  S.  544  (24  L.  Ed.  674,  5) ;  Doming  Inv. 
Co.  V.  Shawnee  Fire  Ins.  Co.  (Okla.),  83  Pac.  918,  922,  923; 
Liverpool  <&  L.  &  G.  Ins.  Co.  v.  Richardson  Lumber  Co. 
(Okla.),  69  Pac.  936,  937;  Swnders  v.  Cooper,  115  N.  Y. 
279  (22  N.  E.  212,  213) ;  Fawkner  v.  Smith  WaU  Paper  Co., 
88  Iowa  169, 173 ;  Congou^r  v.  Equitable  Mut.  Life  (&  Endow- 
ment Assn.,  94  Iowa  499,  503 — 5;  Sleight  v.  Mystic  Toilers, 
121  Iowa  724,  728—9. 

Appellee  does  not  dispute  the  propositions  of  appellant 
just  stated,  but  contends  that  the  cases  do  not  apply  to  the 
facts  in  the  instant  case,  because  in  each  of  the  cases  cited 
the  writing  was  full,  clear  and  explicit,  and  presented  no 
occasion  to  inquire  into  the  sense  and  meaning  of  the  terms 
used. 

There  is  no  question  about  the  rule,  but  there  are  many 
exceptions.  We  think  the  evidence  is  competent  to  show  the 
surrounding  circumstances ;  that  the  court  may  read  the  policy 
in  the  same  light  the  parties  did,  to  ascertain  their  object  and 
see  in  what  sense  they  made  use  of  the  words,  and  as  tending 
to  explain  the  ambiguity  created  by  the  use  of  the  language 
in  the  different  descriptions  in  the  policies  and  the  riders 
thereto,  appellant's  contention  being  that  the  different  descrip- 
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tions  mean  the  same  thing;  also,  to  identify  the  subject- 
matter.  It  is  contended  by  appellee  that  the  evidence  was 
admissible  for  the  further  reason  that  it  is  competent  to  show 
that  the  policy  in  suit  was  delivered  upon  the  condition  and 
understanding  that  it  cover  the  ice  cream  department  alone, 
and  that  the  other  policies  did  not  cover  such  property,  and 
that  it  would,  therefore,  be  a  fraud  for  the  defendant  com- 
pany, having  received  a  premium  upon  such  understanding, 
to  repudiate  its  actual  agreement. 

Appellee  cites  many  cases  upon  the  first  proposition, 
among  them  the  following  Iowa  cases:  Miller  v,  MtUtud 
Benefit  Life  Ins.  Co.,  31  Iowa  216,  223 ;  Boetcher  v.  Hawkeye 
Ins.  Co.,  47  Iowa  253;  Williams  v.  Niagara  Fire  Ins.  Co., 
50  Iowa  561,  568;  Jorda/n  v.  State  Ins.  Co.,  64  Iowa  216; 
Eggleston  v.  Council  Bluffs  Ins.  Co.,  65  Iowa  308,  316; 
Thompson  v.  Locke,  65  Iowa  429;  Stone  v.  Hawkeye  Ins. 
Co.,  68  Iowa  737,  742;  MiUer  v.  Hartford  Fire  Ins.  Co., 
70  Iowa  704 ;  Erl  v.  Fidelity  Im.  Co.,  99  Iowa  727 ;  Biermann 
V.  Ouanmty  Mut.  Ins.  Co.,  142  Iowa  341,  346 ;  Cedar  Rapids 
Nat.  Bank  v.  Carlson,  156  Iowa  343;  also  Browne  on  Parol 
Evidence,  Sec.  179 ;  2  Elliott  on  Contracts,  Sees.  1655,  1508, 
1657,  1659,  1517,  1519,  1514,  1515;  9  Encyc.  of  Evidence, 
page  370.  Some  of  these  cases  are  to  the  proposition  that, 
when  a  soliciting  insurance  agent  issues  a  policy,  having  per- 
sonal knowledge  of  the  conditions  of  the  risk,  the  company 
is  bound  by  his  knowledge,  and  that  the  company  will  be 
held  to  have  entered  into  the  contract,  having  in  mind  the 
conditions  as  they  were  actually  known  to  the  agent,  and  that 
parol  evidence  is  admissible  to  show  the  knowledge  possessed 
by  the  agent  of  the  conditions  surrounding  the  risk  at  and 
before  the  time  of  the  issuance  of  the  policy. 

On  the  second  proposition,  as  to  the  alleged  ambiguity, 
they  cite  DaA)is  v.  Anchor  MvJt.  Fire  Ins.  Co.,  96  Iowa  70; 
Eggleston  v.  Council  Bluffs  Ins.  Co.,  supra. 

On  the  third  proposition,  as  to  the  identity  of  the  subject- 
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matter,  they  cite  1  Elliott  on  Evidence,  Sees.  568,  584,  597, 
598,  601,  602;  Jones  on  Evidence  (2d  Ed.),  pages  572,  573; 
Egglesion  v.  Council  Bluffs  Ins.  Co,,  supra. 

On  the  last  proposition,  they  cite  Wells  v.  Hocking  Valley 
Coal  Co.,  137  Iowa  526;  Sutton  v.  Griebel,  118  Iowa  78; 
McCaskey  Register  Co.  v.  Hall,  140  Iowa  87 ;  Ware  v.  Allen, 
128  U.  S.  590. 

The  Egglesion  case,  supra,  is  also  cited  to  the  proposition 
that  no  prayer  for  reformation  was  necessary  to  make  the 
evidence  competent.  The  argument  of  the  appellee  is  that 
the  evidence  is  admissible  to  explain  the  meaning  of  the  terms 
''merchandise''  and  "furniture  and  fixtures,"  as  used  by  the 
parties;  that  furniture  and  fixtures  for  a  jail  would  not 
call  for  that  class  of  equipment  designed  for  a  church ;  and 
that  merchandise  or  furniture  and  fixtures  for  a  wholesale 
fruit  house  would  not  call  for  such  equipment  as  designed 
for  an  ice  cream  parlor ;  that  the  words  ' '  merchandise  .  .  . 
sacks,  crates  and  containers,"  appearing  in  the  11  policies, 
do  not  mean  the  same  as  "ice  cream  manufactured  and  in 
process  of  manufacture,  and  all  other  apparatus  and  mer- 
chandise not  herein  mentioned,  used  in  the  manufacture  of 
ice  cream,"  appearing  in  the  policy  in  question;  that  the 
parties  did  not  mean  the  same  thing,  or  they  would  have  used 
the  same  language  in  each  instance ;  and  that,  because  different 
language  is  used,  there  is  ambiguity.  Appellee  does  not  con- 
tend that  Mr.  Emery  could  testify  as  to  what  the  agent  told 
him  as  to  the  construction  or  interpretation  of  the  policy,  nor 
as  to  what  his  understanding  or  intention  was. 

It  appears  that  plaintiff  had  been  engaged  in  the  fruit 
and  vegetable  business  and  contemplated  adding  thereto  an 
ice  cream  department.  We  think  the  parol  evidence  is  com- 
petent to  show  that,  as  a  matter  of  fact,  he  had  no  ice  cream 
department  until  the  American  policy  was  issued.  In  the 
instant  case,  the  descriptions  of  the  property  in  the  different 
policies  are  not  the  same,  but  it  is  appellant's  contention  that 
they  mean  the  same,  and  the  stipulation  provides  that  the 
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descriptions  do  not  cover  the  same  kind  or  description  of 
property.  This  presents  an  ambigoity.  Furthermore,  on  this 
point,  appellant  contends  that  the  words  '' merchandise"  and 
** furniture  and  fixtures"  apply  to  appellee's  stock  of  fruits 
and  vegetables  which  appellee  then  had,  and  also  apply  to  a 
stock  of  ice  cream  which  it  did  not  then  have — ^property  con- 
cededly  not  of  like  kind  or  description. 

It  is  contended  by  appellee  that,  independent  of  the 
testimony  of  Mr.  Emery  as  to  the  conversation  with  Mr.  Baer, 
the  judgment  should  be  afSrmed  on  the  ground  that,  as  a 

matter  of  law,  the  rider  of  the  policy  in 
'  fire  insurance:    question  did  not  covcr  the  same  property 

property  cov- 
ered:  new  bust-   embraced  in  the  other  policies,  because  the 

ness  venture : 

c^^urrent         general  subject  of  the  rider  to  the  11  policies 

was  the  stock  of  fruits  and  vegetables  as  then 
carried,  and  the  general  subject  of  the  rider  to  the  Providence 
policy  was  that  of  furAiture  and  fixtures  then  existing;  be- 
cause, at  the  time  such  policies  were  issued,  the  assured  had 
no  ice  cream  department.  This  is  covered  by  a  part  of  the 
stipulation  heretofore  set  out  in  the  evidence  of  Emery;  and 
that  part  of  the  evidence  or  stipulation  referring  to  the  fact 
that,  at  the  time  the  policy  in  suit  was  issued,  plaintiffs  were 
not  engaged  in  the  manufacture  and  sale  of  ice  cream,  is 
merely  a  statement  of  fact,  and  clearly  admissible. 

2.  Before  proceeding  further  with  the  questions  as  to 
the  construction  of  the  different  policies,  it  would  be  well, 
perhaps,  to  set  out  the  provisions  of  the  different  policies. 
Eleven  of  them,  issued  mostly  in  1911, — one  as  late  as  April, 
1912,  but  all  before  the  policy  in  defendant  company  was 
issued, — describe  the  property  as  follows: 

"On  their  stock  of  fruits  and  vegetables,  to  include 
oranges,  lemons,  bananas,  apples,  potatoes,  oysters,  celery, 
dates,  and  all  other  merchandise  kept  for  sale  by  th&m^  their 
own,  or  held  by  them  in  trust  or  on  commission  or  consign- 
ment, or  sold  llut  not' removed,  also  to  include  sacks,  crates 
and  containers  of  every  description,  all  while  contained  in  the 
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three  story  and  basement  brick  building,  situate  and  known 
as  No.  226  and  228  Commercial  Street,  Ottumwa,  Iowa." 

We  have  italicized  the  clauses  upon  which  the  principal 
controversy  hinges.  All  these  policies  contain  the  clause, 
** Other  insurance  permitted.'' 

There  was  another  policy  in  the  Providence  of  Wash- 
ington, issued  in  December,  1911,  wherein  the  property  is 
described  as  follows: 

*' $1,000  on  their  furniture  and  fixtures,  to  include 
counters,  shelving,  partitions,  desks,  chairs,  tables,  tjrpewriters, 
iron  safes,  stationery,  linoleum,  gas  and  electric  light  fixtures 
and  connections,  electric  fan  and  connections,  plumbing,  gas, 
coal  oil  and  coal  stoves,  scales,  trucks,  tools  and  aU  other 
fumtiure  and  fixUires  owned  by  them  and  used  in  their 
business.'* 

The  Providence  policy  also  contained  .the  following  clause: 

"It  is  hereby  agreed  that  the  insured  may  obtain  other 
additional  insurance  in  companies  authorized  to  do  business 
in  the  state  of  Iowa." 

The  description  of  the  property  in  defendant's  policy, 
which  was  issued  June  7,  1912,  is  like  this: 

**  $2,500 — On  ice  cream  machines,  ice  cream  carriers  and 
cans,  scales,  mixing  tanks,  line  shaft,  shafting  pulleys,  belting, 
hangers,  electric  motors,  testing  apparatus,  milk  cans,  extracts, 
raw  cream,  ice  cream  manufactured  and  unmanufactured, 
and  in  process  of  manufacture,  and  all  other  apparatus  and 
merchandise  herein  not  mentioned,  used  in  the  manufacture 
of  ice  cream,  all  while  contained  in  the  three  story  and  base- 
ment brick  building  situated  and  known  as  No.  226  and  228 
Commercial  Street,  Ottumwa,  Iowa." 

All  of  the  policies,  including  defendant's,  were  written 
on  what  is  known  as  the  Iowa  standard  form  of  fire  insurance 
policy,  and  also  contained  the  following  provision: 

**This  company  shall  not  be  liable  under  this  policy  for 
a  greater  proportion  of  any  loss  on  the  described  property,  or 
for  loss  by  and  expense  of  removal  from  premises  endangered 
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by  fire,  than  the  amount  hereby  insured  shall  bear  to  the 
whole  amount  of  valid  and  collectible  insurance  covering  such 
property.*' 

The  items  for  which  plaintiff  sought  to  recover  in  the 
petition  are  contained  in  a  part  of  the  agreed  statement  of 
facts,  as  follows : 

**That,  on  the  7th  day  of  August,  1912,  while  said  policy 
of  insurance  was  in  full  force  and  effect,  a  fire  occurred  in 
the  building  and  premises  described  in  said  policy  of  insur- 
ance, and  the  personal  property  described  in  and  covered  by 
said  policy  of  insurance  was  damaged  and  lost  by  reason  of 
said  fire  to  the  extent  of  $708.53  in  value  and  that  said  damage 
and  loss  was  to  the  following  items  of  property  in  the  follow- 
ing amounts,  to  wit : 


it 


Ice  cream  supplies  $281.70 

Ice  cream  freezers  and  testers  69.00 

Ice  cream  containers  175.92 

Stock  of  ice  cream  181.91 


Total,  $708.53'' 

Defendant 's  claim  is  that,  at  the  time  of  the  fire,  the  other 
policies,  or  11  of  them,  upon  the  property  involved  in  the  fire, 
covered,  as  they  claim,  a  portion  of  the  property  covered  by 
defendant's  policy,  and  that  it  is  only  liable  for  the  first  item 
in  the  account,  $281.70,  and  that  it  is  alone  liable  for  that 
amount ;  and  it  admits  that,  as  -to  the  second  item  of  $69,  it 
is  liable  for  $47.56  thereof,  and  claims  that  the  Providence 
Company  should  have  been  held  for  the  remainder,  $21.44. 
Of  the  other  two  items  in  the  account,  to  wit,  ice  cream 
containers,  $175.92,  and  stock  of  ice  cream,  $181.91,  it  admits 
liability  in  the  sum  of  $29.68,  and  claims  that  the  11  companies 
before  referred  to  are  liable  for  the  balance  of  these  two 
items,  making  a  total  sum  for  which  defendant  admits  it  is 
liable,  of  $358.94. 

It  was  stipulated  that : 
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''In  cage  the  court  should  find  that  the  other  policies, 
listed  on  page  3,  except  that  of  the  Providence  of  Washington, 
in  addition  to  the  defendant's  policy,  covered  the  ice  cream 
stock  and  ice  cream  containers,  then  and  in  such  event,  it  is 
agreed  that  the  defendant  is  liable  for  loss  and  damage  to 
said  items  in  the  sum  and  amount  of  $29.68.  But  in  case  said 
other  policies  are  found  not  to  cover  ice  cream  stock  and  ice 
cream  containers,  then  defendant  is  liable  for  loss  and  damage 
to  said  items  in  the  sum  and  amount  of  $357.83." 

As  to  the  Providence  of  Washington  policy  and  as  respects 
the  ice  cream  freezers  and  testers,  it  was  stipulated : 

*'In  case  the  policy  of  the  Providence  of  Washington 
shall  be  construed  to  cover  and  insure  the  ice  cream  freezers 
and  testers^  then  thia  defendant  is  liable  to  plaintiff  for  loss 
and  damage  to  ice  cream  freezers  and  testers  in  the  sum  and 
amount  of  $47.56,  and  if  the  policy  of  the  Providence  of 
Washington  is  held  not  to  cover  said  items,  then  defendant 
is  liable  to  plaintiff  for  such  loss  and  damage  in  the  sum  and 
amount  of  $69." 

It  is  further  contended  by  appellant  that  the  policies 
are  concurrent,  and  that,  since  its  policy  and  all  the  others 
contained  the  provision  that  ''this  company  shall  not  be 
liable  under  this  policy  for  a  greater  proportion  of  any  loss 
on  the  described  property  ,  .  .  than  the  amount  hereby 
insured  shall  bear  to  the  whole  amount  of  the  valid  and  collect- 
ible instirance  covering  such  property,"  and  since  the  prop- 
erty described  in  the  11  policies  and  its  own  policy  is  exactly 
the  same  property,  as  defendant  claims,  it  is  only  liable  for 
its  pro  raia  share.  The  contention  is  that  the  language  of  the 
first  italicized  clause  in  the  11  policies  before  set  out  includes 
**  stock  of  ice  cream,  $181.91,"  and  that  the  language  last 
italiciieil  in  said  11  policies,  viz.,  **  containers  of  every  descrip- 
tion," includes  **ice  cream  containers,  $175.92,"  set  out  in 
the  plaintiff *s  claim;  that  the  clause,  "all  other  merchandise 
kept  for  sale  by  them,"  includes  the  stock  of  ice  cream, 
bei'ause,  as  they  say,  ice  cream  is  merchandise,  •  within  the 
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meaning  of  the  following  clause  of  the  11  policies:  ''On 
their  stock  of  fruits  and  vegetables,  to  include  oranges,  lemons, 
bananas,  apples,  potatoes,  oysters,  celery,  dates,  and  all  other 
merchandise  kept  for  sale  by  them."  And  as  to  the  item 
''ice  cream  containers,  $175.92,"  they  claim  it  is  contained 
in  the  following  clause  in  the  11  policies:  "Also  to  include 
sacks,  crates  and  containers  of  every  description,"  etc.  The 
item  "$175.92,  for  ice  cream  containers"  is  made  up  of  the 
following  items:    Cans,  $62.50;  cans,  $5.42;  ice  boxes,  $108. 

From  this  comparison  of  the  clauses  found  in  the  policies 
of  the  11  companies,  they  claim  that  the  items  "stock  of  ice 
cream"  and  "ice  cream  containers"  are  covered  by  such 
policies,  and  they  concede  that  these  items  are  also  covered 
by  the  policy  in  question,  claiming  that  as  to  these  items,  the 
12  policies  are  concurrent.  Appellant  then  compares  the 
description  of  the  property  in  the  Providence  of  Washington 
policy  and  the  policy  in  suit  as  covering  ice  cream  freezers 
and  testers,  $69.  The  language  in  the  Providence  policy 
which  defendant  claims  covers  ice  cream  freezers  and  testers 
is  this: 

"$1,000  on  their  furniture  and  fixtures,  to  include 
counters,  etc.,  and  all  other  furniture  and  fixtures  owned  by 
them  and  used  in  their  business." 

The  claim  is  that  the  terms  "their  furniture  and  fix- 
tures" and  "all  other  furniture  and  fixtures"  cover  the  ice 
cream  freezers  and  testers,  and  particularly  so,  the  word 
"fixtures."  As  to  this  matter,  the  agreed  statement  of  facts 
recites  that: 

"The  meaning  of  the  term  fixtures  in  its  ordinary  and 
general  use  in  fire  insurance  policies,  and  for  the  purpose 
of  this  case,  is  hereby  defined  to  include  and  embrace  ice 
cream  freezers  and  ice  cream  testers." 

Appellant's  claim  is  that  all  the  other  12  policies  are 
concurrent  with  the  policy  in  suit,  upon  the  authority  of  the 
following  cases:  WaskburnrHalUgan  Coffee  Co,  v.  Mer- 
cJumts'  B.  M.  Fire  Ins.  Co.,  110  Iowa  423,  430;  Corkery  v. 
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Security  Fire  Ins.  Co.,  99  Iowa  382 ;  Globe  Ins.  Co.  v.  Alaska- 
Poriland  Packers'  Assn.,  205  Fed.  32  (49  L.  B.  A.  [N.  S.] 
374  and  note) ;  New  Jersey  Biibher  Co.  v.  Commercial  Union 
Assurwnce  Co.,  64  N.  J.  L.  580  (46  Atl.  777).  And  they  cite 
authority  to  the  effect  that  it  is  not  legally  necessary,  in  order 
to  render  policies  of  different  companies  concurrent,  where 
there  is  a  concurrent  clause,  that  each  policy  of  each  company 
should  cover  all  the  property  which  some  of  them  may  cover ; 
that  it  is  sufficient  if  each  covers  a  part  of  the  property,  citing 
the  first  three  of  the  above  cases,  and  others.  But  in  the 
cases  cited,  there  was  no  question  as  to  a  party's  enlarging 
the  business  or  engaging  in  another  department,  or  what  the 
contemplation  of  the  parties  was,  other  than  as  stated  in  the 
policies  themselves. 

In  support  of  the  proposition  that  the  term  ''merchan- 
dise," or  the  phrase  ''all  other  merchandise,"  found  in  the 
description  of  the  property  insured  in  each  of  the  policies 
referred  to,  covers  the  stock  of  ice  cream,  appellant  cites 
Traders'  Ins.  Co.  v.  Dcfbhins  (Tenn.),  86  S.  W.  383  j  City 
of  Ovlfport  V.  Siraiakos  (Miss.),  43  So.  812;  Blackwood  v. 
Cutting  Packing  Co.,  76  Cal.  212. 

Counsel  also  contend  that  stocks  of  merchandise  in  the 
store  or  building,  at  the  time  of  the  fire,  answering  to  the 
descHption  in  the  policy,  are  covered,  though  other  and  dif- 
ferent from  the  stock  on  hand  at  the  time  of  the  issuance  of 
the  policy,  and  that  subsequent  purchases  of  the  class  of 
property  insured  are  covered,  citing  7  Am.  &  Eng.  Encyc.  of 
Law  (1st  Ed.),  page  1008  (6) ;  MiOs  v.  Farmers'  Ins.  Co., 
37  Iowa  400,  402 ;  Beyer  v.  St.  Paul  Fire  &  MaHne  Ins.  Co., 
112  Wis.  138  (88  N.  W.  57,  61) ;  Hoffnum  v.  Mtna  Ins.  Co., 
32  N.  Y.  405,  410—12;  Mam^hester  Ins.  Co.  v.  Feibelnum, 
118  Ala.  308  (23  So.  759,  764) ;  Hooper  v.  Hudson  River 
Fire  Ins.  Co.,  17  N.  Y.  424,  426 ;  Peoria  Ins.  Co.  v.  Anapow,  51 
111.  283 ;  Americm  Cewt.  Ins.  Co.  v.  RothchUd,  82  111.  166,  168 ; 
Plcmters'  Mut.  Ins.  Co.  v.  Engle,  52  Md.  468;  Bradbury  v. 
Fire  Ins.  Assn.,  80  Me.  396 ;  Tompkins  v.  Hartford  Fire  Ins. 
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Co.,  49  N.  Y.  Supp.  184;  Coleman  v.  Ph/BvAx  Ins,  Co.,  38 
N.  Y.  Supp.  986. 

This  is  the  rule  under  the  facts  of  those  eases,  and  we 
are  not  departing  therefrom.  Counsel  refer  to  the  first  of 
the  eases  just  cited  as  a  shifting  risk,  which  is  defined  to  be 
a  policy  on  what  is  called  a  shifting  risk — that  is,  where  the 
articles  composing  the  subject  of  insurance  are,  from  the 
usages  of  the  business,  constantly  changing,  as  a  stock  of 
merchandise,  or  that  of  a  manufacturer — ^and  covers  that 
which  is  on  hand  at  the  time  of  the  loss,  though  none  of  it 
may  have  been  on  hand  at  the  time  of  the  underwriting  of  the 
policy,  and  though  nothing  be  said  regarding  it  therein. 

Counsel  upon  either  side  cite  the  same  cases  and  concede 
the  rule  to  be  to  construe  the  terms  of  a  policy  most  strongly 
against  the  insurer,  and  to  resolve  every  doubt  or  ambiguity 
in  favor  of  the  assured  and  against  the  insurer.  Many  author- 
ities are  cited  by  counsel  on  either  side  on  the  diflPerent  propo- 
sitions, and  we  shall  not  take  the  space  to  review  the  cases. 

Appellee  contends  that  the  doctrine  of  shifting  risk  does 
not  apply  here,  because  the  rule  applies  only  to  property 
of  like  general  character,  kind  or  description,  and  that  the 
ice  cream  department  in  the  instant  case  was  not  kindred  to 
any  line  of  business  that  plaintiff  was  previously  carrying.  It 
will  be  noticed  that  the  property  in  appellant's  policy  is  more 
particularly  described  than  in  the  others,  and  defendant  con- 
tends that  the  other  companies  should  be  held  under  the 
more  general  terms  describing  the  property  in  the  other 
policies. 

Both  parties  discuss  the  doctrine  of  ejusdem  generis.  As 
stated  by  one  authority,  the  rule  is  this :  when  general  words 
will  be  limited  in  their  meaning  or  restricted  to  things  of 

like  kind  and  nature  (ejusdem  generis)  with 

^*  conSrucUon:      those  Specified.     But  fhe  same  author  adds 

Jj^^j^  that  it  must  be  borne  in  mind  that  the  rule 

of  ejusdem  generis  is  not  in  and  of  itself  a 

Vol.  177  Ia.— 2 


18  Emebt  &  Co.  V.  Ajcebican  Ins.  Go.    [177  Iowa 

rule  of  interpretation,  bnt  an  aid  to  interpretation  when  the 
intention  is  not  otherwise  apparent;  that  it  has  no  binding 
force  in  the  construction  of  a  contract,  when  it  is  clear  that 
a  larger  object  was  in  the  minds  of  the  parties,  to  which  the 
more  general  phrases  can  distinctly  apply.  The  policies  of 
the  11  companies  describe  the  property  as:  ''Stock  of  fruits 
and  vegetables,  to  include  oranges,  lemons,  bananas,  apples, 
etc.,  and  all  other  merchandise." 

We  are  of  opinion  that  the  words  ''all  other  merchan- 
dise" do  not,  under  the  doctrine  of  ejusdem  generis^  cover 
loss  of  ice  cream,  etc.,  for  the  reason  that  the  words  "all  other 
merchandise"  had  reference  to  the  same  kind  of  merchandise 
r— fruits,  vegetables,  etc.  So,  too,  with  the  Providence  policy, 
that  "furniture  and  fixtures"  in  its- policy  meant  property 
such  as  desks,  counters,  shelving,  partitions,  chairs,  tables, 
typewriters,  gas  and  electric  light  fixtures,  etc.  The  term 
"furniture  and  fixtures"  would  cover  property  of  like  kind, 
which  would  not  include  ice  cream  freezers  and  testers,  form- 
ing a  distinctive  department  installed  subsequent  to  the  issu- 
ance of  such  policy,  although  it  may  be  conceded,  and  is 
conceded  in  the  agreed  statement  of  facts,  that,  in  a  sense, 
ice  cream  freezers  and  ice  cream  testers  might  be  considered 
as  fixtures;  but,  as  said,  the  policies  are  to  be  construed  as 
applicable  to  the  facts  that  existed  at  the  times  the  different 
policies  were  issued,  and  as  contemplated  by  the  parties. 
What  the  term  "fixtures"  may  mean  generally  and  standing 
alone  is  not  controlling.  The  question  is:  In  what  sense 
were  the  terms  **ice  cream  freezers"  and  "ice  cream  testers" 
used  by  the  parties  in  this  case  under  the  policy  in  question  ? 
The  rule  of  ejusdem  generis  must  yield  to  the  cardinal  rule 
that  the  contract  is  to  be  construed  as  a  whole.  The  meaning 
of  a  clause  or  sentence  may  be  limited  by  the  sentence  pre- 
ceding it.  • 

Again,  we  do  not  see  how  the  rule  of  ejusdem  generis  is 
of  any  aid  to  appellant,  as,  under  its  policy,  the  last  general 
phrase  in  the  policy  or  rider  is:    **A11  other  apparatus  and 
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merchandise  herein  not  mentioned  used  in  the  manufacture 
of  ice  cream."  So  there  is  no  occasion  to  limit  the  subse- 
quent general  words  '^  apparatus  and  merchandise  used  in 
the  manufacture  of  ice  cream"  to  the  previous  specific  terms 
"ice  cream  machines,  etc."  The  specific  and  general  terms 
alike  deal  with  one  subject,  ice  cream,  with  which  none  of  the 
other  12  policies  have  anything  to  do  or  make  mention  of. 
The  general  terms  of  the  policy  give  way  to  the  specific 
provisions  contained  therein.    19  Cyc.  657. 

We  think  it  is  a  reasonable  construction  to  hold  that  the 
policies  upon  a  general  stock  of  fruits  and  vegetables,  furni- 
ture and  fixtures,  do  not  cover  a  subsequently  acquired  ice 
cream  department,  being  property  concededly  not  of  like 
kind  or  description. 

Without  discussing  appellee's  cases  more  in  detail,  we 
simply  .cite  them,  stating  the  propositions.  The  first  is  that 
the  general  terms  ** merchandise,  furniture  and  fixtures,"  etc., 
are  controlled  and  limited  by  the  specific  enumeration  and 
classification  which  are  confined  to  the  ice  cream  department 
alone,  and  which  the  other  policies  do  not  cover.  On  this, 
they  cite  19  Cyc.  657;  McCluer  v.  Oirard  Fire  Ins.  Co.,  43 
Iowa  349;  LongiievUle  v.  Western  Assurance  Co,,  51  Iowa 
553;  Hewitt  v.  Watertown  Ins.  Co.,  55  Iowa  323;  Furlong 
it  Meloy  v.  North  Briiish  &  Merc.  Ins.  Co.,  136  Iowa  468; 
Sawyer  v.  Dodge  County  Mut.  Ins.  Co.,  37  Wis.  503 ;  Lames 
V.  Armstrong,  162  Iowa  327. 

Their  next  point  is  that  appellant  may  not  single  out 
certain  words  or  phrases  and  say  they  control ;  that  the  rider 
and  policy  must  be  interpreted  as  a  whole;  and  that  as  a 
whole  it  related  to  the  ice  cream  department  only,  and  not 
to  the  general  st^k  of  merchandise,  fruits,  vegetables,  etc., 
nor  to  furniture  and  fixtures  in  general,  citing  Elliott  on 
Contracts,  Sec.  1514;  Sinclair  v.  National  Surety  Co.,  132 
Iowa  549—557. 

And  again,  that  the  rider  to  the  defendant's  policy  does 
not  embrace  in  detail  property  of  like  general  kind  and 
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description  enumerated  in  the  other  policies,  and  that  the 
doctrine  of  shifting  risk,  therefore,  does  not  apply,  and  there 
is  no  concurrent  insurance,  citing  Northwestern  Fiiel  Co.  v. 
Boston  Ins,  Co.  (Minn.),  154  N.  W.  515;  Michel  v,  American 
Cent.  Ins.  Co.,  44  N.  Y.  Supp.  832 ;  Afneric<m  Ins.  Co.  v.  Horn- 
larger,  85  Ark.  337  (108  S.  W.  213). 

We  are  of  opinion  that  the  trial  court  correctly  inter- 
preted the  contracts,  and  the  judgment  is  therefore — Affirmed. 

Evans,  C.  J.,  Deemeb  and  Gaynor,  JJ.,  concur. 


[The  foUowing  snpplemental  opinion  sliould  have  followed  and 
been  made  a  part  of  the  opinion  appearing  in  161  Iowa  170.] 

Bessie  Farnswobth  v.  Muscatine  Produce  &  Pure  Ice  Co. 

Appeal  from  Mvscatine  District  Court. — L.  J.  Horan,  Judge. 

September  26,  1913. 

Supplemental  opinion  on  petition  for  rehearing. — 
Rehearing  Overruled. 

Per  Curiam. — The  plaintiff's  petition  for  rehearing  is 
overruled,  and  the  decree  tendered  by  her  is  denied  in  the 
form  in  which  it  is  presented,  but  the  cause  is  remanded, 
with  direction  to  the  district  court  to  enter  judgment  against 
the  defendant  corporation  for  $1,000,  with  interest  at  6  per 
cent  from  August  9,  1910,  and  for  costs  in  the  district  court, 
with  leave  to  plaintiff  to  amend  and  bring  in  new  parties, 
that  the  court  may  hear  all  parties  as  to  whether  plaintiff  is 
or  is  not  entitled  to  a  lien  on  the  property  described  in  the 
petition  for  the  judgment  herein  directed  to  be  entered. 
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Bessie  Fabnswobth,  Appellant,  v.  The  Muscatine  Produce 

&  Pure  Ice  Co.  et  al.,  Appellees. 

TBTJSTS:    EstabUdunent  of  Trust— Following  Tmst  Property  or  Pro- 

1  ceedB — Showing  Necessary — ^Prand.  One  who  has  been  fraiidulently 
deprived  of  his  property  and  seeks  to  establish  a  trust  against  the 
defendant  and  defendant's  general  creditors,  must  actually  point 
out  his  property  which  is  the  subject  of  the  trust,  or  actually  show 
that  his  property  has  passed  into  other  identified  property  and  is 
preserved  in  that  form  in  the  hands  of  defendant. 

OOBPORATIOK8:    General  Creditors— Praudulent  Transfer  of  Assets 

2  —Creditor's  Iiien.  Equity  regards  the  property  of  a  corporation 
as  held  in  trust  for  the  payment  of  the  debts  of  the  corporation, 
and  recognizes  the  right  of  creditors  to  pursue  such  property  into 
whosesoever  possession  it  may  be  transferred,  unless,  in  the  ordi- 
nary course  of  business,  it  has  passed  into  the  hands  of  a  bona  fide 
purchaser. 

PRJNCIPLE  APPLIED:  Plaintiff  brought  action  against  a  cor- 
poration for  rescission  of  a  fraud-induced  contract  for  the  purchase 
of  corporate  stock.  All  the  stockholders  knew  of  the  suit.  Less 
than  two  weeks  thereafter,  the  stockholders,  under  a  perfectly 
amicable  arrangement,  caused  the  corporation  and  its  property  to 
be  placed  in  the  hands  of  a  receiver,  on  the  ground  of  insolvency, 
and,  on  the  same  day,  the  court  ordered  the  sale  of  the  corporate 
property  on  a  date  two  weeks  thence.  '  The  property  was  so  sold 
to  the  president  of  the  corporation,  the  sole  consideration  being  a 
promise  to  pay  the  debts  of  the  corporation.  The  receiver  was 
discharged  the  next  day.  No  notice  of  any  step  in  the  receivership 
proceedings  was  ever  served  on  any  creditor.  Three  weeks  later, 
the  sole  stockholders  of  this  now  defunct  corporation  organized  a 
new  corporation  (with  a  name  almost  identical  with  the  old), 
became  its  sole  stockholders,  and  the  said  property,  bought  by  the 
president  for  himself  and  associates,  was  conveyed  to  the  new 
corporation.  The  stockholders  in  the  new  corporation  paid  nothing 
for  their  new  stock.  Subsequent  to  these  manipulations,  plaintiff 
secured  judgment  against  the  defunct  concern.  Held,  the  transfer 
was  not  in  good  faith  in  the  ordinary  course  of  business,  and  equity 
would  decree  a  lien  on  said  property  in  the  hands  of  the  new 
corporation. 

BECEIVEBS:  Nature  of  Becelyership— Friendly  (?)  or  Adversary  (?) 

3  Evidence  reviewed^  and  held  to  show  that  the  receivership  in 
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question  waa  not  advenaTy,  bat  a  friendly  proceeding  among  all 
the  ttockholders  to  to  manipulate  the  affairs  of  the  corporation 
as  to  defeat  a  creditor  in  the  collection  of  his  claim. 

PRINCIPLE  APPLIED:     See  Now  2. 

Appeal  from  Muscatine  District  Court. — A.  J.  House,  Judge. 

Thursday,  June  29,  1916. 

Suit  in  equity  to  establish  a  lien  in  favor  of  a  creditor 
of  a  corporation  upon  property  of  the  debtor  corporation  in 
the  hands  of  a  new  corporation,  to  which  it  was  transferred 
by  the  stockholders  of  the  old  corporation.  The  old  stock- 
holders, having  purchased  all  the  property  of  the  old  corpora- 
tion and  thereupon  organized  the  new  corporation,  transferred 
to  it  all  the  proj)erty  so  purchased  from  the  old  corporation 
in  consideration  of  stock  received  by  them  from  the  new  cor- 
poration. Decree  dismissing  plaintiff's  petition  in  the  court 
below.    Plaintiff  appeals. — Reversed. 

Wade,  Butcher  &  Davis,  and  D,  V.  cfc  JB.  S,  Jackson,  for 
appellant. 

E,  M,  Warner,  J.  F,  Devitt  and  Jayne  &  Hoffman,  for 
appellee. 

Qaynor,  J. — The  plaintiff  brought  this  action  in  equity 
to  rescind  the  sale  of  certain  stock  purchased  by  her  and  her 
husband  from  the  defendant  company,  and  to  recover  the 
consideration  paid.  It  was  alleged  in  her  petition  that  the 
officers  of  the  company,  for  the  purpose  of  inducing  plaintiff 
and  her  husband  to  invest  in  the  stock,  made  certain  false 
and  fraudulent  representations;  that  they  relied  upon  these 
representations  and  were  induced  to  purchase  the  stock ;  that 
the  representations  were  false,  and  so  known  to  be  by  the 
defendant,  and  made  for  the  purpose  of  inducing  them  to 
purchase  the  stock  and  part  with  their  money.  Plaintiff  fur- 
ther prayed  that  the  court  establish  an  equitable  lien  upon 
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certain  property  owned  by  the  corporation  at  the  time  of  the 
tl*ansaction,  to  secure  the  payment  of  her  claim.  Upon  that 
issue,  ihe  cause  was  tried  to  the  court  below,  and  plaintiff's 
petition  dismissed.  From  the  action  of  the  court,  she  appealed 
to  this  court;  and,  on  the  3d  day  of  June,  1913,  the  action  of 
the  lower  court  was  reversed,  and  direction  given  to  enter 
judgment  for  the  plaintiff  for  the  amount  of  her  claim  against 
the  defendant,  with  costs.  In  this  court,  the  right  to  a  lien 
upon  the  property  for  the  amount  of  the  judgment  ordered 
was  not  determined  on  that  hearing,  for  the  reason,  as  the 
court  held,  that  the  proper  parties  for  the  determination  of 
that  issue  were  not  before  the  court.  See  Famsvwrth  v, 
Muscatine  Produce  dt  Pure  Ice  Co.,  161  Iowa  170. 

As  the  prayer  for  an  eq[uitable  lien  upon  the  property  was 
not  granted  by  this  court,  the  court,  upon  rehearing,  filed  a 
supplemental  opinion  as  follows : 

**The  cause  is  remanded,  with  direction  to  the  district 
court  to.  enter  judgment- against  the  defendant  corporation  for 
$1,000,  with  interest  at  six  per  cent  from  August  9,  1910,  and 
for  costs  .  .  .  ,  with  leave  ...  to  plaintiff  to  amend  and 
bring  in  new  parties,  that  the  court  may  hear  all  parties  as  to 
whether  the  plaintiff  is,  or  is  not,  entitled  to  a  lien  on  the 
property  described  in  her  petition  for  the  judgment  herein 
directed." 

See  supplemental  opinion,  Famsworth  v.  Musccdine  Prod- 
uce &  Pure  Ice  Co.,  177  Iowa  20. 

When  the  case  reached  the  lower  court  for  further  pro- 
ceeding in  accordance  with  the  decision  of  this  court,  judg- 
ment was  entered  for  the  plaintiff  against  the  defendant, 
Muscatine  Produce  &  Pure  Ice  Company,  for  $1,204,  being 
the  amount  of  plaintiff's  claim,  with  interest,  and  with  $227 
costs.  Thereupon,  an  amendment  to  plaintiff's  petition  was 
filed,  in  which  all  parties  interested  in  the  matter  remanded 
for  retrial  were  brought  before  the  court.  In  this  amend- 
ment, plaintiff  alleged  that,  on  the  28th  day  of  January,  1911, 
her  original  petition  was  filed ;  that,  on  the  22d  day  of  March, 
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1911,  an  application  was  made  to  the  court  alleging  the  insol- 
vency of  the  defendant,  and  asking  the  appointment  of  a 
receiver;  that,  on  said  day,  a  receiver  was  appointed  of  all 
the  property  of  defendant  corporation,  and,  at  the  same  time 
and  in  the  same  order,  the  receiver  was  directed  to  sell  all 
the  property  of  the  corporation  on  April  6,  1911,  at  public 
sale;  that  said  order  provided  for  no  appraisement  of  the 
property,  and  made  no  provision  for  notice  to  anyone,  and  no 
notice  was  served  on  this  plaintiff;  that,  on  the  said  6th  day 
of  April,  all  the  property  of  the  corporation  was  sold  at  pub- 
lic auction,  for  the  sum  of  $47,800,  to  one  Henry  Umlandt. 

On  the  7th  day  of  April,  the  receiver  made  a  report  of 
the  sale,  stating  to  the  court  that  all  the  property  had  been 
sold,  and  stating,  so  far  as  material  to  this  suit,  that,  imme- 
diately upon  his  appointment,  he  gave  bond,  took  possession 
of  the  entire  property  of  the  corporation,  sent  a  large  number 
of  advertisements  of  sale  to  persons  likely  to  be  interested  in 
the  purchase,  and,  on  the  6th  day  of  April,  in  accordance  with 
the  order  of  the  court,  sold  the  entire  property  of  the  cor- 
poration; that  he  received  a  $10,000  deposit  down  upon  the 
sale,  and  asked  that  the  sale  be  approved.  In  this  report,  the 
receiver  gave  an  itemized  statement  of  the  amount  at  which 
each  particular  portion  of  the  property  was  sold  that  was 
offered  for  sale.  This  report  was  approved  and  confirmed  by 
the  court,  and  the  receiver  directed  to  execute  conveyance  of 
all  the  property  of  the  corporation  to  the  purchaser.  This 
report  indicates  that  the  bids  were  made  by  B.  M.  Warner  and 
the  property  declared  sold  to  him.  Thereafter,  on  the  13th 
day  of  April,  the  receiver  filed  his  final  report  in  the  following 
words : 

**As  heretofore  all  of  the  property  of  the  company  was, 
in  conformity  to  the  order  of  this  court,  sold  at  public  auction 
for  the  sum  of  $47,800,  and  the  deed  of  conveyance  therefor 
has  been  duly  approved  by  the  court.  And  the  receiver  now 
reports  to  the  court  that  he  has  paid  out  all  the  money  received 
by  him  by  the  sale  of  the  said  property  in  liquidation  of  the 
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debts  of  said  corporation.  He  reports  that  all  of  the  debts 
have  been  paid,  with  the  exception  of  one  in  the  sum  of  $52.77 
claimed  by  the  Buffalo  Cold  Storage  Company,  to  be  due  their 
concern.  The  managing  officers  of  the  Muscatine  Produce  & 
Pure  Ice  Co.  dispute  the  correctness  of  this  claim  and  have 
entered  into  an  arrangement  whereby  the  sum  actually  due 
may  be  ascertained,  and  whereupon  the  said  officers  under- 
take and  agree  to  pay.  The  receiver  reports  that  the  property 
was  sold  to  a  number  of  persons  who  heretofore  have  been 
stockholders  of  the  corporation.  These  persons  are  sureties 
upon  the  notes  of  the  corporation  and  upon  its  other  debts  in 
a  considerable  sum.  These  persons  have  arranged  with  the 
outstanding  creditors  of  the  concern  to  the  end  and  effect 
that  the  debts  heretofore  due  by  the  Muscatine  Produce  & 
Pure  Ice  Co.,  shall  hereafter  be  the  debts  of  the  persons 
referred  to,  and  the  said  corporation  fully  released  from  all 
liability  thereon.  There  being  no  reason  why  the  receiver- 
ship shall  be  longer  continued,  and  the  best  interests  of  the 
property  require  that  the  receivership  be  terminated  as  soon 
as  possible,  the  receiver  prays  that  this  his  final  report  be 
approved  and  that  the  court  fix  compensation  for  the  services 
rendered  by  him,  together  with  a  reasonable  fee  for  his  attor- 
neys, and  that  this  receiver  be  discharged  and  his  bond 
exonerated." 

This  report  was  approved  by  the  court  on  the  day  of  its 
filing,  and  the  receiver  and  his  bondsmen  discharged. 

Henry  Undandt  testified  that  he  was  president  of  the 
defendant  company  for  some  time  before  its  dissolution ;  was 
present  at  the  time  Mrs.  Famsworth  bought  her  stock. 

'*I  had  Mr.  Warner  buy  for  me  the  property  sold  by  the 
receiver.  I  don't  know  whether  I  figured  up  the  indebted- 
ness of  the  company  before  the  sale  or  not.  We  went  over  a 
list  of  the  debts  of  the  company  and  agreed  to  pay  the 
amounts  on  that  list.  I  knew  at  the  time  I  purchased  this 
property,  and  at  the  time  we  arranged  for  the  payment  of 
the  debts,  that  Mrs.  Famsworth 's  claim  was  then  pending  in 
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court.  We  talked  about  the  lien  occasionally,  to  the  effect 
that,  if  the  lien  were  established  against  the  property,  it 
naturally  would  have  to  be  paid.  The  property  was  good  for 
it.  We  paid  all  debts  except  this  claim  of  Mrs.  Famsworth  's. 
There  was  nobody  in  the  new  corporation  that  was  not  a  stock- 
holder in  the  old  corporation.  The  arrangement  between  me 
and  the  other  stockholders  with  reference  to  continuing  the 
business  was  that,  if  there  was  nobody  came  here  to  buy  it, 
why  we  would  buy  it  in  and  continue  the  business.  When  I 
bought  this  property  from  the  receiver,  I  bought  all  the  assets 
of  the  corporation  of  every  kind.  The  business  was  continued 
in  the  same  plant  as  was  formerly  owned  by  the  Muscatine 
Produce  &  Pure  Ice  Co.  The  capital  stock  of  the  new  com- 
pany was  $75,000.  We  paid  off  $57,000  indebtedness  of  the 
old  corporation.  That  included  all  the  debts  of  the  corpora- 
tion except  Mrs.  Farnsworth's  claim.  I  don't  remember  of 
any  money  that  was  paid  in  aside  from  the  payment  of  the 
indebtedness  of  the  old  corporation." 

On  the  29th  day  of  April,  1911,  Umlandt,  the  purchaser 
of  the  property,  with  the  other  persons  for  whom  he  pur- 
chased it,  organized  a  new  corporation,  the  Muscatine  Produce 
&  Ice  Company  (the  only  change  was  in  dropping  the  word 
"Pure"  from  the  name),  with  an  authorized  capital  of 
$100,000,  and  got  from  the  executive  council  authority  to  issue 
stock  to  the  amount  of  $75,000.  Thereupon,  all  the  assets  of 
the  old  corporation  were  turned  over  to  this  new  corporation, 
with  all  the  stockholders  of  the  old  corporation  as  stockholders 
in  the  new  corporation. 

Dr.  Beveridge  testified  that  he  was  one  of  the  stockholders 
in  the  old  company ;  took  part  in  the  negotiations  for  the  sale 
of  its  assets ;  that  no  one  was  associated  with  him  in  the  nego- 
tiations for  the  sale  except  the  stockholders  for  the  old  cor- 
poration ;  that  the  debts  of  the  old  corporation,  at  the  time  of 
the  sale,  amounted  to  $55,000.    He  testified : 

**Mr.  Umlandt  bought  all  the  assets  of  every  kind  of  the 
old  corporation.    We  bought  in  on  a  definite  agreement  to  pay 
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the  amount  of  indebtedness  the  receiver  had  totalled  up.  I 
knew  Mrs.  Farnsworth  was  making  a  claim  against  this  prop- 
erty. I  don't  know  bf  any  property  left  in  this  old  corpora-, 
tion  to  pay  this  claim  in  case  it  is  allowed. ' ' 

This  is  sufficient  of  the  record  to  present  the  law  questions 
involved  in  the  determination  of  this  suit. 

It  would  seem,  from  the  contention  of  counsel  for  the 
defendant  in  this  court,  that  they  are  under  a  misapprehen- 
sion as  to  the  real  ground  on  which  plaintiff's  right  to  the' 

relief  prayed  for  rests,  and  this  misapprehen- 

1.    Trusts  *  Gst&b" 

'  Ushmen'tof         siou  of  the  law,  wc  assume,  was  indulged  in 

trust :  f oUowins   _         ,  __  -,  .     »  i       i.     ^ 

trust  property     by  the  court.     Wc  assumc  this  from  the  fact 

or  proceeds :  "^ 

oo2^?^*°^®®"    that  the  court  refused  to  grant  the  plaintiff 

the  relief  prayed  for,  and  dismissed  her  claim, 
founded  on  the  amendment  to  her  petition.  In  view  of  the 
authorities  cited  and  the  argument  presented,  it  seems  to  be 
the  thought  of  counsel  that  the  plaintiff  has  assumed  the  posi- 
tion of  one  who  has  deposited  money  or  property  in  trust  with 
a  corporation. 

The  defendant  evidently  has  attempted  to  make  the  plain- 
tiff's case  for  her,  and  then  to  defeat  her  by  the  application 
of  those  rules  which  govern  the  rights  of  one  who,  having 
deposited  money  in  trust,  seeks  to  have  the  money  returned 
(in  case  of  insolvency  and  the  appointment  of  a  receiver),  as 
against  the  general  creditors  of  the  insolvent  corporation.  If 
this  were  the  rule  that  governed  plaintiff's  rights  in  this  case, 
she  clearly  would  not  be  entitled  to  recover,  for  the  very  plain 
reason  that,  even  though  she  has  established  the  trust  char- 
acter of  the  property  delivered  to  the  corporation,  it  aflSrma- 
tively  appears  that  the  money  obtained  from  her,  which  she 
now  seeks  to  collect,  was,  upon  its  receipt,  applied  by  the  cor- 
poration to  the  payment  of  overdrafts  at  a  bank  with  which 
the  corporation  was  doing  business;  that  this  money  never 
was  retained  in  the  hands  of  the  defendant  corporation,  nor 
was  it  invested  in  property  that  came  into  the  hands  of  the 
corporation,  nor  did  it,  or  any  property  repregenting  it,  pasQ 
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into  the  handii  of  the  receiver.  Therefore,  as  neither  the  origi- 
nal trust  fund  nor  property  representing  an  investment  of 
the  trust  fund  was  ever  retained  by  the  corporation,  nor 
passed  in  original  forfii  or  in  substituted  form  into  the  hands 
of  the  receiver,  the  plaintiif  has  not  shown  the  existence  of  a 
fund  in  which  she  is  entitled  to  be  preferred.  None  of  the 
trust  property  passed  to  the  receiver.  Therefore,  there  was 
no  trust  property  that  she  could  take  from  the  estate.  The 
trust  fund  having  been  dissipated,  she  stood  as  a  general 
creditor  of  the  estate,  entitled  to  participate  in  the  existing 
fund,  the  same  as  any  general  creditor. 

The  trust  relationship,  if  any,  grew  out  of  the  fact  that 
this  money  which  she  seeks  to  recover  was  obtained  by  the 
defendant  corporation  from  her  through  fraud.  But  the  trust 
character  of  her  claim  is  not  essential  to  her  right  to  recovery 
in  this  case.  Every  corporation  has  its  own  property.  In 
that  property,  it  has  both  legal  and  equitable  right  and  title. 
As  to  property  deposited  with  it  in  trust,  it  owes  a  duty,  as 
trustee  of  the  fund,  to  preserve  it  and  return  it  on  demand. 
Money,  having  no  earmarks,  of  course  cannot  be  identified; 
HO,  if  the  dei)08it  is  money  in  trust,  the  trustee  becomes  obliged 
to  return  the  money  on  demand,  in  fulfillment  of  the  trust. 
If  the  money  deposited  in  trust  is  converted  into  other  prop- 
erty, and  the  truster  can  trace  it  into  property  that  passed 
into  the  hands  of  the  receiver,  he  may  demand  and  receive  his 
money  out  of  this  property  into  which  it  has  been  converted. 
The  reason  of  the  rule  is  that  it  does  not  harm  general  credit- 
ors for  one  who  has  deposited  money  in  trust  with  a  corpora- 
tion to  take  back  his  own,  leaving  the  property  of  the  cor- 
poration intact  for  general  creditors.  But  if  he  cannot  iden- 
tify or  trace  his  own  into  the  property  that  passed  into  the 
hands  of  the  receiver,  then,  of  course,  there  is  nothing  for 
him  to  take  of  his  own.  He  therefore  must  look  to  the  general 
property,  the  same  as  a  general  creditor,  if  he  would  take  from 
that. 

Of  course,  there  is  the  general  rule  that,  where  money 
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has  been  deposited  in  trust  with  a  corporation,  and  the  cor- 
poration becomes  insolvent  and  a  receiver  is  appointed,  and 
money  is  found  in  the  possession  of  the  corporation  which 
passed  to  the  receiver,  it  will  be  presumed  that  the  corpora- 
tion acted  in  good  faith  touching  the  trust  fund  and  retained 
it,  and  that  the  money  passing  to  the  receiver  represents  the 
trust  fund.  Qood  faith  would  require  it  to  retain  the  trust 
fund,  and  the  presumption  is  that  it  did  do  so,  unless  the 
contrary  appears.  This  is  the  general  rule ;  but  this  rule  does 
not  obtain  where  a  trust  exists  because  of  fraud  practiced  in 
procuring  the  fund.  There,  the  very  proof  of  the  fraud  nega- 
tives the  good  faith  and  destroys  the  presumption.  In  such 
cases,  it  is  incumbent  upon  the  person  asserting  the  trust  to 
point  out  the  property  which  is  the  subject  of  the  trust,  or 
show  that  it  has  passed  into  the  identified  property  and  is 
preserved  in  that  form.  Then,  of  course,  like  every  other 
one  having  a  claim  against  the  trust  fund,  he  may  take  his 
own.  This  does  not  harm  the  general  creditors  who  have  no 
claim  against  him  or  his. 

We  will  not  pursue  this  subject  further.  We  call  atten- 
tion to  those  decisions  in  which  the  doctrine  is  laid  down  and 
fully  exemplified,  which  involve  a  contest  between  one  who 
claims  a  trust  fund  in  the  hands  of  a  receiver  or  assignee  of 
an  insolvent  concern,  and  the  general  creditors  of  the  insol- 
vent concern.  See  Jones  v,  Chesebrough,  105  Iowa  303 ;  State 
Trust  Company  v.  Turner,  111  Iowa  664  (a  case  which,  though 
not  directly  in  point,  discusses  the  questions  here  under  con- 
sideration) ;  Seeley  v,  Seeley-Howe^Le  Van  Co.,  128  Iowa  294; 
Luedecke  v,  Des  Moines  Cabinet  Co.,  140  Iowa  223;  First 
Staie  Bank  v.  OeVke,  149  Iowa  662.  In  this  last  case,  it  was 
said: 

"The  appellees  base  their  claims  for  preference  on  the 
grounds  that  their  money  was  obtained  by  fraud,  false  rep- 
resentations and  forgery,  and  because  thereof  the  bank  became 
a  trustee  of  said  money  ex  nudeficio,  and  they  say  that,  their 
money  having  been  traced  into  the  funds  of  the  bank,  the 


; 
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assets  of  said  bank  in  the  hands  of  the 'receiver  were  neces- 
sarily increased  thereby." 

In  this  case,  it  was  held  to  be  a  well-settled  rule  that  a 
preference  would  not  be  allowed  in  favor  of  one  claiming  a 
trust  fund,  unless  it  be  found  that  the  fund  actually  exists 
in  the  hands  of  the  receiver,  or  has  increased  the  funds  that 
have  passed  into  the  hands  of  the  receiver,  to  the  extent  of 
the  trust  property.  Or,  in  other  words,  it  must  affirmatively 
appear,  either  by  actual  proof  or  by  presumption  (to  which 
reference  has  been  made  before),  that  the  trust  fund,  or  its 
proceeds  in  some  form,  has  gone  into  and  augmented  the  fund 
in  the  hands  of  the  receiver  and  is  held  by  him  for  the  pay- 
ment of  the  debts  of  the  corporation.  Referring  to  Bradley 
V.  Chesebrough,  111  Iowa  126,  it  was  said : 

**  'That  plaintiff  was  a  trust  creditor  does  not,  of  itself, 
entitle  him  to  preference  over  general  creditors.  To  obtain 
that  right,  he  must  show,  by  presumption  of  law  or  otherwise, 
that  his  fund  has  been  preserved  in  the  hands  of  the  assignee, 
as  an  increase  of  the  assets  of  the  estate,  from  which  it  may 
'  be  taken  without  impairment  of  the  rights  of  general  credit- 
ors/ .  .  .  The  general  rule,  where  a  person  has  been 
induced  to  part  with  his  money  or  other  property  through 
fraud,  is  that  the  defrauded  party  may  recover  his  property, 
or  the  proceeds  thereof,  if  he  can  trace  and  identify  it,  but 
the  identification  must  be  made  without  the  aid  of  a  legal 
presumption." 

It  follows,  therefore,  that  the  burden  is  on  the  one  claim- 
ing preference  to  point  out  the  fund  into  which  his  property 
has  gone,  show  that  it  exists,  passed  into  the  hands  of  the 
receiver,  either  in  its  original  form  or  as  substituted  in  other 
property,  and  that,  in  taking  out  his  property,  he  leaves  the 
property  of  the  insolvent  concern  intact  for  general  creditors. 
But  it  is  said  that,  where  the  trust  rests  upon  fraud  practiced 
by  the  trustee-in  procuring  it,  the  good  faith  in  preserving  the 
fund  (where  property  is  shown  to  exist  in  the  hands  of  the 
receiver)   does  not  raise  a  presumption  that  the  defrauder 
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retained  the  fruits  of  his  fraud  for  the  benefit  and  use  of  the 
party  defrauded.  In  such  ease,  there  must  be  actual  proof 
of  the  possession  of  the  property  in  the  hands  of  the  receiver, 
or  its  proceeds. 

It  is  true  that,  in  plaintiff's  amendment  to  her  petition, 
she  speaks  of  the  proceeding  as  one  instituted  for  the  purpose 
of  securing  a  preference;  and  it  is  true  that  one  paragraph 

of  her  pleading  suggests  the  claim  imputed 

^'  ^eneriac?edit-    ^  ^^^  ^^  ^^^  defendants,  as  referred  to  above ; 

iwTr^o  "^^°*  but  the  real  claim  made  by  the  plaintiff  is 

SSfifei^**®^'"     based  on  the  fact  that  she  was  a  creditor  of 

the  defendant  corporation,  holding  a  bona 
fide  claim  against  it.  This^  claim  has  been  reduced  to  judg- 
ment. The  relief  prayed  for  is  that  this  court  of  equity 
grant  to  her  an  equitable  lien  on  the  property  which  was 
owned  by  the  defendant  corporation  and  in  its  possession  at 
the  time  her  debt  accrued,  at  the  time  she  became  a  creditor, 
and  at  the  time  the  receivership  proceedings  were  instituted ; 
and  it  is  alleged  that  this  property  is  still  in  existence ;  that 
it  is  now  in  the  possession  of  the  new  corporation,  which  never 
paid  anything  for  it  except  in  assuming,  if  it  did  assume,  the 
debts  of  the  old  corporation;  that  this  new  corporation  was 
organized  by  the  old  stockholders,  and  all  its  stock  was  issued 
to  and  is  now  held  by  the  stockholders  of  the  old  corporation 
as  stockholders  of  the  new ;  that,  When  the  property  of  the  old 
corporation  was  purchased  by  the  stockholders  of  the  old  cor- 
poration, the  only  consideration  was  an  agreement  to  pay  the 
debts  of  the  corporation ;  that  the  property,  when  purchased, 
was  turned  over  to  the  new  corporation  without  further  consid- 
eration. These  same  stockholders  came  to  Des  Moines,  got  con- 
sent of  the  executive  council  to  issue  stock  to  the  amount  of 
$75,000,  based  on  a  valuation  placed  upon  the  property 
received  by  it  from  the  old  corporation ;  and  all  the  debts  of 
the  old  corporation  have  been  paid  except  this  plaintiff's 
claim. 

The  record  discloses  that  Umlandt,  the  president  of  the 
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old  corporation  and  a  stockholder,  purchased  the  assets  of  the 
old  corporation  at  the  receiver's  sale  for  himself  and  other 
persons;  that  the  application  for  the  sale  was  made  immedi- 
ately upon  the  appointment  of  the  receiver ;  that  the  receiver 
was  ordered  to  make  sale  on  the  6th  of  April;  that  the  sale 
was  made  on  that  day.  The  sale  was  reported  the  next  day 
and  approved.  On  the  13th  day  of  April,  the  receiver  made 
his  final  report,  in  which  he  said,  among  other  things : 

**The  receiver  reports  that  the  property  was  sold  to  a 
number  of  persons  who,  heretofore,  have  been  stockholders  of 
the  corporation.  These  persons  were  sureties  on  the  notes  of 
the  corporation,  and  upon  their  debts  in  a  considerable  sum. 
These  persons  have  arranged  with  the  outstanding  creditors 
of  the  concern,  to  the  end  and  effect  that  the  debts  heretofore 
due  by  the  Muscatine  Produce  &  Pure  Ice  Company,  shall 
hereafter  be  the  debts  of  the  persons  referred  to,  and  the  said 
corporation  fully  released  from  all  liability  therefor." 

Unquestionably,  this  report  of  the  receiver  was  a  friendly 
report,  so  far  as  the  defendant  and  its  stockholders  were  con- 
cerned. The  corporation  and  its  stockholders  had  full  knowl- 
edge of  the  provision  of  the  report  at  the  time  it  was  filed  and 
the  report  approved.  On  April  29th,  Umlandt,  the  president 
of  the  old  corporation  and  the  ostensible  purchaser  of  the 
property,  together  with  other  persons  for  whom  he  purchased 
the  same,  being  also  stockholders  of  the  old  corporation,  organ- 
ized a  new  corporation,  assuming  the  same  name  as  the  old 
corporation,  except  in  the  dropping  of  the  word  "Pure.'* 
Immediately  thereafter,  all  the  property  of  the  old  corpora- 
tion was  turned  over  to  this  new  corporation,  no  consideration 
therefor  passing  to  it  from  the  new  corporation.  All  the  debts 
of  the  old  corporation  were  assumed  by  these  stockholders  of 
the  old  corporation,  and,  we  presume,  discharged  by  them. 
This  new  corporation  took  into  its  possession  all  the  property 
of  the  old  corporation,  and  on  the  basis  of  this,  it  was  author- 
ized to  issue  stock  to  the  amount  of  $75,000.  All  the  stock- 
holders in  this  new  corporation  were  the  stockholders  in  the 
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old  corporation.  It  would  seem  from  the  receiver's  report 
that  these  stockholders  of  the  old  corporation  assumed  the 
payment  of  plaintiff's  claim,  as  well  as  the  other  debts  of  the 
corporation.  It  is  conceded  to  be  a  debt,  and  was  a  debt  at 
the  time  of  the  transaction.  The  receiver  reports  that  these 
purchasers  assumed  and  agreed  to  pay,  or  had  arranged  to 
"psjy  the  debts  of  the  old  corporation,  and  we  must  assume 
they  discharged  this  obligation,  except  in  the  payment  of 
plaintiff's  claim.  It  is  contended,  however,  by  the  defendant 
Umlandt  that  they  did  not  agree  to  pay  plaintiff's  claim  when 
they  assumed  and  agreed  to  pay  the  debts  of  the  old  corpora- 
tion, but  only  such  debts  as  were  listed  by  the  receiver  as 
debts  against  the  corporation,  and  that  this  debt  was  not  upon 
the  list.    Umlandt  testifies  upon  this  point : 

"I  was  president  of  the  company  at  the  time  when  Mrs. 
Pamsworth  bought  her  stock.  Her  case  was  pending  at  the 
time  the  receiver  was  appointed.  I  had  Mr.  Warner  buy  the 
property  of  the  old  corporation  for  me.  I  don't  know  whether 
I  figured  up  the  indebtedness  of  the  company  before  the  sale 
or  not.  We  went  over  a  list  of  the  debts  of  the  company  and 
agreed  to  pay  the  amount  of  that  list.  I  knew  at  the  time  I 
purchased  this  property,  and  at  the  time  we  arranged  for  the 
payment  of  the  debts,  that  Mrs.  Farnsworth  's  claim  was  pend- 
ing here  in  court.  We  talked  about  it,  and  concluded  that,  if 
she  established  a  lien  against  the  property,  her  claim  would 
have  to  be  paid.  The  property  was  good  for  it.  We  paid  all 
the  debts  except  the  claim  of  Mrs.  P'arnsworth.  The  indebted- 
ness of  the  old  corporation  consisted  largely  of  notes.  The 
notes  were  flecui*ed  by  personal  endorsement.  Some  of  the 
debts  of  the  old  corporation  were  assumed,  and  others  were 
paid.  We  paid  the  indebtedness  of  the  old  corporation  except 
Mrs.  Pamsworth 's  claim.  I  don't  know  whether  the  stock- 
holders of  the  new  corporation  paid  any  money  for  the  stock 
in  the  new  corporation.  I  don't  remember  of  any  money  that 
was  paid  aside  from  the  old  indebtedness." 

Vol.  177  U.— 3 
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Plaintiff's  contention  is  that  this  court,  as  a  court  of 
equity,  upon  the  facts  disclosed  in  this  record,  should  estab- 
lish in  her  favor  an  equitable  lien  upon  the  property  (describ- 
ing it),  now  shown  to  be  in  existence  and  in  the  possession  of 
this  new  corporation,  because  this  property  was  in  existence 
and  in  the  possession  of  and  owned  by  the  old  corporation  at 
the  time  her  debt  accrued.  Her  request  is  that  this  court  of 
equity  reach  over  and  across,  the  manipulations  of  these  stock- 
holders and  take  the  property,  which,  at  one  time,  was  clearly 
the  fund  out  of  which  she  was  entitled  to  be  paid,  and  impress 
upon  this  property  a  lien  in  her  favor ;  and  this,  on  the  theory 
that  this  new  corporation  is  not  a  good-faith  buyer  for  value, 
nor  were  the  stockholders  of  the  old  corporation,  from  which 
it  received  the  property.  So  far  as  this  new  corporation  is 
concerned,  it  never  paid  any  consideration  for  the  property 
that  passed  to  its  name.  It  is  not  contended  in  this  case  that 
the  plaintiff  had  a  lien  upon  the  property,  but  it  is  contended 
that,  being  a  creditor  of  the  old  corporation,  she  has  an  equi- 
table right  to  a  lien  upon  the  property,  under  the  facts  dis- 
closed in  this  record.  It  is  not  contended  that,  if  the  prop- 
erty of  the  old  corporation  had  passed  out  of  its  hands  in  the 
ordinary  course  of  business,  or  to  a  bona  fide  purchaser  for 
value,  without  notice,  the  plaintiff  would  then  be  entitled  to 
pursue  the  property  on  the  ground  that  the  property  of  a 
corporation  is  a  trust  fund  for  the  payment  of  the  debts  of  a 
corporation.  In  Railway  Compcmy  v*  Howard,  7  Wall.  (U. 
S.)  392,  409  (19  Law.  Ed.  117),  it  is  said: 

''Equity  regards  the  property  of  a  corporation  as  held 
in  trust  for  the  payment  of  the  debts  of  the  corporation,  and 
recognizes  the  right  of  creditors  to  pursue  it  into  whosesoever 
possession  it  may  be  transferred,  unless  it  has  passed  into  the 
hands  of  a  bona  fide  purchaser. ' ' 

The  case  of  Luedecke  v,  Des  Moines  Cabinet  Company, 
140  Iowa  223,  in  its  facts  is  similar  to  the  case  at  bar.  Plain- 
tiff was  a  creditor  of  the  Des  Moines  Cabinet  Company,  and 
held  an  unliquidated  demand  against  it.     Suit  had  been  com- 
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menced,  when  the  cabinet  company  sold  its  assets  to  an  under- 
taking company.    The  undertaking  company  acquired  all  the 
assets  of  the  cabinet  company  by  purchase.    In  payment,  it 
issued  certain  shares  of  stock  to  one  Hartung,  president  of 
the  selling  corporation.    Hartung  immediately  pledged  this 
stock  as  security  for  his  individual  debt,  leaving  no  property 
of  the  Des  Moines  Cabinet  Company  from  which  plaintiff 
could  collect  his  judgment,  which  he  obtained  in  due  course. 
The  plaintiff  in  that  case  brought  suit  in  equity,  alleging  that, 
when  the  undertaking  company  purchased  the  property,  it 
knew  of  plaintiff's  claim,  and  notwithstanding  this  knowledge, 
took  the  property  and  converted  the  same  to  its  own  use,  with- 
out other  consideration  than  the  issuance  of  its  own  stock  in 
payment  therefor  to  Hartung,  president  of  the  old  corpora- 
tion; that,  by  reason  of  this  transfer,  the  undertaking  com- 
pany became  possessed  of  all  the  property  of  the  cabinet 
company,  leaving  nothing  for  the  payment  of  debts.     This 
court,  in  that  case,  stating  the  contention  of  the  parties,  said, 
in  substance: 

"As  we  understand  it,  plaintiff  relies  upon  a  single 
proposition  in  this  case,  and  this  is  that,  where  one  corpora- 
tion transfers  all  its  assets  to  another  corporation,  and  thus 
practically  ceases  to  exist  without  having  paid  its  debts,  the 
purchasing  corporation  takes  the  property  subject  to  an  equi- 
table lien  or  charge  in  favor  of  the  creditors  of  the  selling 
corporation,  and  this  without  reference  to  the  question  of 
actual  fraud.  If  the  affirmative  of  this  proposition  be  held, 
it  must  be  upon  the  theory  that  the  assets  of  a  corporation 
are  in  the  nature  of  a  trust  fund  for  the  payment  of  its  debts, 
and  that  a  sale  of  the  entire  property  works  a  dissolution  of 
the  selling  corporation,  and  justifies  an  accounting  at  the  suit 
of  creditors." 

The  court  below,  in  that  case,  established  plaintiff's  judg- 
ment against  the  cabinet  company  as  a  lien  upon  the  property 
purchased  by  the  undertaking  company,  as  prayed.  This 
court,  in  passing  upon  the  correctness  of  the  action  of  the 
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court  below  in  establishing  a  lien  against  the  property  in  the 
hands  of  the  undertaking  company,  said : 

**A  great  many  authorities  in  this  country  hold  to  the 
doctrine  that,  if  one  corporation  transfers  all  its  assets  to 
another,  and  thus  practically  ceases  to  exist  without  having 
paid  its  debts,  the  purchasing  corporation  takes  the  property 
subject  to  an  equitable  lien  or  charge  in  favor  of  the  creditors 
of  the  selling  corporation.  Some  courts  announce  a  modified 
doctrine  declaring  that  the  principle  has  no  application  to  a 
sale  made  in  the  usual  course  of  business,  nor  to  a  bona  fide 
sale  for  a  full  consideration  in  cash  or  its  equivalent." 

The  holding  of  the  court  in  that  case  is  that  a  general 
creditor  has  not  such  a  lien  upon  the  property  of  the  cor- 
poration that  he  can  pursue  it  in  the  hands  of  a  bona  fide 
purchaser  for  a  full  consideration  in  cash,  or  its  equivalent; 
that  the  true  rule  is  that,  where  the  property  passes  to  one 
who  is  not  a  good-faith  purchaser  in  the  ordinary  course  of 
business,  a  creditor  has  an  equitable  right  to  a  lien,  which 
will  be  enforced  by  a  court  of  equity  in  his  favor,  against 
the  property  in  the  hands  of  a  purchaser  not  protected  under 
what  is  called  the  modified  rule.  The  holding  is  that  the 
creditors  of  a  corporation  in  a  proper  case  have  an  equitable 
right  or  lien  upon  the  assets  of  a  corporation,  and  may  pursue 
this  right  and  have  an  equitable  lien  established  against  the 
property  in  the  hands  of  one  who  is  not  a  good-faith  pur- 
chaser. The  rule  is  recognized  that,  where  one  corporation 
transfers  all  its  assets  to  another,  not  in  the  ordinary  course 
of  business,  the  very  circumstances  of  the  case  imply  full 
knowledge  on  the  part  of  the  transferee  of  all  the  facts  neces- 
sary to  charge  the  property  in  the  hands  of  the  purchaser 
with  the  debts  of  the  seller ;  and  this  is  especially  true  where 
the  purchasing  corporation  is  a  product  of  the  ingenuity  of 
the  stockholders  of  the  old  corporation,  who  took  the  property 
with  full  knowledge  of  the  right  of  the  plaintiff  and  trans- 
ferred it  to  the  new  body  of  their  own  creation. 

There  can  be  no  question  in  this  case  that  the  old  corpora- 
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tion  had  full  knowledge  of  plaintiff's  claim  and  of  the  fact  that 
she  was  pressing  it  in  court;  that  the  stockholders  of  the  old 
corporation  knew  this;  that  the  stockholders  of  the  new  cor- 
poration carried  with  them  this  knowledge  when  they  extin- 
guished the  old  and  entered  the  new ;  that  thtf  new  corpora- 
tion took  the  property  with  all  the  knowledge  possessed  by  its 
creators.  When  application  was  made  to  the  executive  coun- 
cil for  permission  to  issue  the  capital  stock  of  the  new  cor- 
poration in  the  sum  of  $75,000,  it  stated  the  following  facts : 
That  the  stockholders  of  the  new  company  were  formerly 
stoclcholders  of  the  old  company  whose  property  was  sold  at 
receiver's  sale;  that  these  stockholders  were  liable,  as  endors- 
ers, upon  the  paper  of  the  old  company ;  that  they,  the  stock- 
holders, bought  in  at  the  receiver's  sale  all  the  property  of 
the  old  company.  Desiring  to  carry  on  the  business  and  to 
protect  their  investment,  they  formed  a  new  corporation,  and 
desired  to  issue,  of  its  authorized  capital  stock,  the  sum  of 
$75,000,  in  exchange  for  the  jproperty  purchased  by  them  at 
the  receiver's  sale,  which  they  propose  to  convey  to  the  new 
corporation. 

We  hold  that  this  defendant  was  not  a  bona  fide  pur- 
chaser of  the  property  in  controversy,  in  the  ordinary  course 
of  business,  and  plaintiff  is  entitled  to  have  an  equitable  lien, 
under  the  facts  disclosed  in  this  case,  impressed  upon  the 
property  in  its  hands,  for  the  payment  of  her  judgment. 

In  Wilson  v.  ^oUam  Co,,  72  N.  Y.  Supp.  150,  it  was  held 
that  a  creditor,  having  recovered  a  judgment  in  an  action  at 
law  against  a  corporation  after  it  had  transferred  its  assets 
to  a  new  consolidated  corporation,  without  other  considera- 
tion than  the  exchange  of  the  stock  of  the  new  corporation 
for  the  stock  of  the  old,  was  entitled  in  equity  to  enforce  his 
judgment  against  the  assets  which  the  new  corporation 
received  from  the  constituent  corporation,  .under  the  trust 
fund  doctrine,  to  which  we  have  heretofore  referred.  As 
bearing  upon  this  question,  see  Morrison  v,  Americcm  Snuff 
Company,  79  Miss.  330  (89  Am.  St.  Rep.  598,  30  So.  723) ; 
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Montgomery  <&  West  Point  B,  Co.  v.  Branch,  59  Ala.  139; 
Western  N.  C.  B.  Co.  v.  Bollins,  82  N.  C.  523. 

Summing  up,  we  hold  that  the  new  company  gave  noth- 
ing to  the  old  company.  It  gave  its  stock  to  the  individual 
stockholders  of  the  old  corporation.  The  transfer,  if  sanc- 
tioned, deprived  the  creditors  of  the  old  corporation  of  their 
right  to  an  equitable  lien  upon  the  property  so  transferred, 
in  the  hands  of  the  transferee.  To  sustain  it  results  in  a 
fraud  upon  the  creditors  of  the  old  company.  The  stock- 
holders of  the  new  company  were  the  stockholders  of  the  old 
company.  They  cannot  be  said  to  have  been  purchasers  for 
value  or  in  good  faith,  under  the  circumstances  disclosed  in 
this  case.  See  Wilson  v.  Motion  Co.,  72  N.  Y.  Supp.  150,  in 
which  is  a  fair  discussion  of  the  questions  here  under,  con- 
sideration.    In  this  case,  it  is  said : 

*'We  know  of  no  rule  of  equity  which  will  permit  one 
corporation  organized  out  of  the  oflBcers,  directors  and  stock- 
holders of  another,  to  appropriate  to  itself  all  the  assets  of 
the  latter,  without  consideration  moving  to  the  corporation, 
where  the  rights  of  third  persons  are  involved." 

Some  contention  is  made  by  defendants  that  the  pro- 
ceedings resulting  in  the  appointment  of  a  receiver  were 
adversary  so  far  as  this  old  corporation  and  its  stockholders 

were  concerned,  but  a  careful  examination 
'  nature  of  re-       of  the  record  satisfies  us  that  it  was  only  a 

ceivershlD  i 

friendly  (?)  or    means  to  an  end,  and  this  end  was  sought  for 

adversary  (?) 

by  all  the  stockholders  of  the  old  corpora- 
tion, and  found  its  consummation  in  the  creation  of  this  new 
corporation.  It  appears  that  defendants  did  not  contest  the 
appointment  of  a  receiver,  but  agreed  to  it.  The  petition  was 
filed  on  the  18th  day  of  March.  An  order  was  made  on  the 
22d  day  of  March.  With  the  consent  of  all  parties,  the  prop- 
erty was  ordered  sold  on  the  6th  of  April.  All  the  property 
of  the  corporation  was  sold  on  the  6th  of  April,  purchased 
by  the  stockholders  of  the  old  corporation,  report  made  of 
sale  on  the  next  day,  and  the  receiver  discharged.     Imme- 
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diately  thereafter,  the  new  corporation  was  born  and  chris- 
tened, all  the  old  stockholders  standing  as  sponsors  at  its 
baptism. 

Upon  the  whole  record,  we  have  reached  the  conclusion 
that  the  plaintiff  is  entitled  to  the  relief  prayed  for  in  her 
petition ;  that  she  is  entitled  to  have  a  lien  established  against 
the  property  received  by  this  new  corporation  from  the  old ; 
and  that  decree  should  be  entered  accordingly.  Plaintiff  may 
have  decree  in  this  court  or  in  district  court,  as  she  may  elect. 
— Reversed. 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Bessie  Farnswobth,  Appellant,  v.  Heitoy  Umlandt, 

Appellee. 

CONTRACTS:    Consldeiation — Sofficiency'— PromlBe  to  Pay  Debt  af 

1  Another.  A  promise  to  pay  the  debts  of  a  corporation,  in  con- 
sideration of  a  sale  to  promissor  of  all  the  assets  of  the  corporation, 
is  supported  by  a  sufficient  consideration. 

APPEAL  AND  EBBOB:    Beview-— Oveimllng  Order  for  New  TriaL 

2  New  trial  should  not  be  granted  because  the  verdict  is  without 
sufficient  support  in  the  evidence  when  manifestly  the  contrary 
is  true,  and,  in  such  case,  the  appellate  court  will  not  hesitate  to 
reverse  the  order  for  new  trial. 

Appeatfram  Muscatine  District  Court. — A.  J.  House,  Judge. 

Thursday,  June  29,  1916. 

Action  to  recover  from  the  purchaser  of  corporate  prop- 
erty the  amount  of  a  debt  due  from  the  corporation  to  the 
plaintiff,  based  on  the  theory  that  the  defendant,  the  pur- 
chaser, agreed,  as  a  part  of  the  consideration  of  the  sale  to 
him  of  the  corporate  property,  to  pay  all  the  corporate  debts. 
Trial  to  a  jury.  Verdict  for  the  plaintiff,  which,  on  the 
motion  of  the  defendant,  was  set  aside  on  the  ground  that  the 
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verdict  was  not  supported  by  the  evidence.    Plaintiff  appeals. 
— Reversed  and  Remanded. 

Wade,  Butcher  <fc  Dwvis  and  D.  V.  Jackson,  for  appellant. 
E.  M.  Warner  and  John  Devittf  for  appellee. 

Gaynor,  J. — One  branch  of  the  controversy  involved  in 
this  suit  was  before  this  court  on  appeal  and  was  decided  on 
June  3,  1913,  in  favor  of  the  plaintiff.  See  Farnsworth  v. 
Muscatine  Produce  &  Pure  Ice  Co,,  161  Iowa  170.  That  was 
an  action  brought  by  the  plaintiff  on  the  20th  day  of  January, 
1911,  against  the  Muscatine  Produce  &  Pure  Ice  Company,  a 
corporation  of  which  this  defendant  was  president,  to  recover 
an  amount  alleged  to  be  due  on  account  of  fraud  practiced 
by  the  corporation  in  procuring  from  the  plaintiff  $1,000  in 
exchange  for  stock  in  the  corporation,  which  was  alleged  to 
be  worthless.  In  that  case,  the  court  below  dismissed  plain- 
tiff's petition.  On  appeal,  the  case  was  reversed,  and  the 
lower  court  directed  to  enter  judgment  for  the  plaintiff 
against  the  corporation  for  the  amount  of  her  claim.  In  that 
case,  she  contended  also  that  she  was  entitled  to  an  equitable 
lien  upon  the  property  of  the  debtor  corporation  for  the 
amount  of  her  claim,  it  appearing  that  the  property  had  been 
transferred  to  a  new  corporation  formed  by  the  stockholders 
of  the  old  corporation,  in  which  all  the  stockholders  of  the 
old  corporation  became  stockholders  in  the  new  corporation. 
This  court,  upon  that  hearing,  said : 

'^Plaintiff  asks  that  her  claim  be  established  as  a  pre- 
ferred claim,  but  we  think,  under  the  circumstances,  we  would 
not  be  justified  in  going  farther  than  to-  hold  that  the  con- 
tract of  sale  of  the  stock  should  be  rescinded,  and  that  judg- 
ment be  entered  against  the  defendant,  the  old  corporation, 
for  $1,000,  with  six  per  cent  interest." 

In  a  supplemental  opinion  filed  on  the  26th  day  of  Sep- 
tember, 1913,  177  Iowa  20,  this  court  further  said: 

*' Cause  is  remanded,  with  direction  to  the  district  court 
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to  enter  judgment  against  the  defendant  corporation  for 
$1,000,  with  interest  at  six  per  cent  from  August  9,  1910,  and 
for  costs  ;  .  . ,  with  leave  ...  to  amend  and  bring  in 
new  parties,  that  the  court  may  hear  all  parties  as  to  whether 
plaintiff  is,  or  is  not,  entitled  to  a  lien  on  the  property 
described  in  the  petition  for  the  judgment  herein  directed  to 
be  entered." 

When  the  case  reached  the  lower  court  again,  judgment 
was  entered,  on  January  5,  1914,  against  the  defendant  cor- 
poration, in  favor  of  the  plaintiff  for  the  amount  of  her 
claim.  An  amendment  was  filed  in  that  case,  October  30, 
1913,  making  all  parties  interested,  parties  to  the  proceeding, 
and  asking  that  she  have  an  equitable  lien  established  in  her 
favor  for  the  amount  of  her  claim,  against  the  property  in 
the  hands  of  the  new  corporation.  A  substituted  amendment 
to  the  petition  was  filed,  February  23,  1914.  A  hearing  was 
had  upon  this  supplemental  petition,  and  decree  entered  in 
favor  of  defendant,  dismissing  plaintiff's  petition  in  so  far  as 
she  asked  for  a  lien  upon  the  property  of  the  old  corporation 
in  the  hands  of  the  new.  From  this,  an  appeal  was  taken  to 
this  court;  and,  on  the  29th  day  of  June,  1916,  this  court 
filed  its  opinion,  reversing  the  lower  court  and  ordering  a 
decree  in  favor  of  the  plaintiff,  establishing  an  equitable  lien 
on  the  property  of  the  old  corporation  in  the  hands  of  the 
new  corporation,  for  the  full  amount  of  her  claim,  for  which 
judgment  had  been  entered  against  the  old  corporation. 

On  the  30th  day  of  October,  1913,  on  the  same  day  on 
which  plaintiff  filed  her  amendment  to  her  petition,  herein- 
before referred  to,  she  filed  a  petition  in  this  cause,  in  which 
she  asks  personal  judgment  against  the  defendant,  Henry 
Umlandt,  for  the  amount  of  her  claim  so  established  against 
the  old  corporation.  In  this  petition,  she  alleges  that  she  and 
her  husband  purchased  stock  in  the  Muscatine  Produce  &  Pure 
Ice  Company ;  that  they  were  induced  to  do  so  by  the  fraudu- 
lent representations  of  the  company ;  that  the  defendant  herein 
was  president  of  the  company  at  the  time;  and  she  asks  that 
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the  sale  be  rescinded  on  account  of  the  fraud,  and  that  she 
have  judgment  against  the  defendant  for  the  amount  of  her 
claim  against  the  old  company.  She  bases  her  claim  to  recover 
from  this  defendant  on  the  ground  that,  after  her  claim  had 
accrued,  and  she  had  commenced  her  action  to  recover  from 
the  corporation  the  amount  of  money  paid  for  the  stock  so 
fraudulently  sold  to  her,  the  Muscatine  Produce  &  Pure  lee 
Company  went  into  the  hands  of  a  receiver;  that,  on  the  6th 
day  of  April,  1911,  the  receiver,  under  order  of  the  court, 
sold  all  the  assets  of  the  corporation  to  this  defendant,  who 
then,  and  for  nearly  a  year  previous  to  that  time,  was  presi- 
dent of  the  old  corporation;  that  it  was  purchased  by  this 
defendant  at  a  nominal  consideration,  the  real  consideration 
being  an  agreement  on  his  part  to  pay  all  the  debts  of  the 
old  corporation.  The  next  day  after  the  sale,  the  receiver 
made  a  report  of  the  sale,  in  which  he  recited  that  the  prop- 
erty was  sold  to  a  number  of  persons  who,  heretofore,  had 
been  stockholders  and  directors  of  the  corporation.  These  per- 
sons are  sureties  upon  the  notes  of  the  corporation  and  upon 
its  other  debts  in  a  considerable  sum.  These  persons  have 
arranged  with  the  outstanding  creditors  of  the  concern,  to  the 
end  and  effect  that  the  debts  heretofore  due  by  the  Muscatine 
Produce  &  Pure  Ice  Company  shall  hereafter  be  the  debts  of 
the  persons  referred  to,  and  the  said  corporation  fully  released 
from  all  liability  therefor.  Thereupon,  the  receiver  Was 
discharged. 

I{L  this  case,  it  was  not  contended  that  the  defendant, 
with  the  other  stockholders,  did  not  agree  to  pay  the  debts 
of  the  corporation.  It  aflSrmatively  appears  that  he  did,  and 
that  this  was  the  consideration  moving  to  the  receiver  for  this 
property,  and  was  so  reported  by  the  receiver.  That  this  was 
one  of  the  debts  of  the  corporation  at  the  time,  cannot  be 
seriously  questioned.  The  contention  of  the  defendant  is  that 
he  did  not  agree  to  pay  this  particular  debt;  that  he  called 
on  the  receiver  to  make  out  a  list  of  claims  against  the  estate 
in  his  hands ;  that  the  receiver  made  out  a  list  (which  has  not 
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been  produced  upon  the  trial),  of  all  the  debts  owed  to  the 
corporation,  and  that  plaintiff's  claim  was  not  upon  the  list; 
that  he  agreed  to  pay  only  such  claims  as  the  receiver  listed. 

It  must  be  borne  in  mind  that  no  notice  was  given  to 
creditors  of  the  appointment  of  this  receiver,  nor  were  they 
called  upon  to  file  a  proof  of  their  claims  with  the  receiver. 
The  sale  was  made  without  notice  to  creditors,  and  was  made 
with  the  understanding  that  the  purchasers  at  that  sale  should 
pay  the  debts  of  the  corporation.  The  receiver  had  taken 
possession  of  all  the  assets  of  the  concern.  He  held  it  in  trust 
for  the  payment  of  the  debts  of  the  concern,  including  plain- 
tiff's. Defendant  knew  of  plaintiff's  claim,  although  the 
receiver  may  not  have  had  such  knowledge.  It  does  not 
appear  that  any  claims  were  filed  with  the  receiver  by  the 
holders  of  the  claims.  The  receiver  proceedings  were  dis- 
posed of  in  a  summary  way,  with  the  consent  and  acquiescence 
of  all  the  stockholders,  including  this  defendant. 

The  only  questions  on  the  trial  of  this  case  were:  (1)  Was 
the  plaintiff  a  creditor  of  the  corporation  at  the  time  the 
receiver  sold  this  property  to  the  defendant!     (2)  Did  the 

defendant,  in  consideration  of  the  sale  of  the 
'  coiuideration:    property  to  him  for  the  use  and  benefit  of 

sufficiency : 

promise  to  i>ay    the  Other  Stockholders,  assume  and  agree  to 

debt  of  another. 

pay  this  debt!     If  he  did,  the  sale  of  the 
property  to  him  was  sufficient  consideration  therefor. 

It  has  been  affirmatively  established  that  plaintiff  was,  at 
the  time,  a  creditor  of  that  corporation,  and  entitled  to  judg- 
ment against  it  for  the  amount  of  her  claim.  She  has  obtained 
judgment  against  it.  She  has  established  her  claim.  The  only 
question,  then,  which  can  be  mooted  is:  Did  this  defendant, 
in  consideration  of  the  sale  of  the  corporate  property  to  him, 
agree  to  pay  this  debt!  We  think  the  receiver  would  hardly 
have  made  his  report,  as  he  did,  and  procured  an  order  of 
discharge,  if  he  had  not  understood,  at  least,  that  all  the  debts 
of  the  corporation  were  to  be  paid  by  the  purchaser  of  the 
corporate  property.    He  so  reported  to  the  court,  and,  on  this 
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report,  he  was  discharged.  We  have  not  the  slightest  hesi- 
tancy in  saying  that  the  defendant  had  full  knowledge  of  the 
report  of  this  receiver,  and  of  the  action  of  the  court.  He 
now  asks  to  be  relieved  of  his  obligation. 

The  defendant  testifies,  in  answer  to  the  following  ques- 
tions,  as  follows: 

'*Q.  Mr.  Umlandt,  who  bought  the  property  at  receiver's 
sale?  A.  Mr.  Warner.  Q.  For  whom!  A.  For  myself.  Q. 
You  bought  in  at  that  sale  all  the  property  of  every  kind  T  A. 
Yes,  sir.  Q.  The  business  and  the  personal  property  and  the 
real  property!  A.  Yes.  Q.  And  subsequent  to  that  time, 
there  was  another  corporation  organized,  and  the  business  has 
been  run  by  that  other  corporation  since!  A.  It  was  run  as 
a  partnership.  Q.  And  then  subsequently  as  a  corporation! 
A.  Yes,  sir.  Q.  And  when  you  arranged  to  buy  in  that  prop- 
erty at  receiver's  sale,  you  also  arranged  to  pay  all  the  debts 
of  the  corporation !  A.  Yes,  sir.  Q.  And  all  the  debts  were 
paid  except  this  one,  this  particular  claim  of  Mrs.  Fams- 
worth's!  A.  We  didn't  owe  that.  Q.  Everything  else  was 
paid!  A.  Yes,  sir."  On  this  point  he  further  testified: 
*  *  My  understanding  was  that  JVIr.  Hill,  the  receiver,  at  the 
time,  got  the  bookkeeper  to  make  up  a  schedule  and  which 
we  looked  over  to  see  what  it  was,  so  we  knew  where  the 
indebtedness  of  the  company  was.  I  don't  know  where  the 
list  is.  Plaintiff's  claim  was  not  on  the  list.  Q.  Did  you 
agree  with  Mr.  Hill,  the  receiver,  or  anyone  else,  to  pay  the 
claim  of  Mrs.  Farnsworth  in  consideration  of  the  property  to 
you?  A.  No,  sir.  Q.  Now  you  may  state  what  claims  you 
were  to  pay  in  consideration  of  this  property.  A.  The  cur- 
rent obligations  of  the  company  and  the  indebtedness  in  the 
bank.  There  was  a  list  in  the  hands  of  the  receiver  of  the 
bills  that  the  company  owed,  and  notes  in  the  bank.  The 
property  was  finally  deeded  to  me.  There  were  others  asso- 
ciated to  form  a  company." 

Clarence  Opelt  testified  that  he  was  employed  by  the 
receiver  to  make  out  a  list  or  schedule  of  claims;  that  he 
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doesn't  know  where  that  list  is  now.  It  was  used  in  settle- 
ment of  the  claims.  It  didn't  contain  plaintiff's  claim.  N. 
Hutchendorf  testified  that  he  was  a  stockholder.  He  was 
asked  this  question:  ^' State  what  was  said  as  to  the  claims 
that  were  to  be  paid,  if  anything,  by  Mr.  Umlandt.  A.  All 
claims  were  to  be  paid  that  we  owed.  That  is,  what  the  com- 
pany owed  outside  the  claims,  such  as  machinery  claims,  bank 
and  all  that."    On  cross-examination,  he  was  asked: 

**Tou  said  in  your  direct  examination,  in  fixing  up  the 
balance  to  pay  for  this  property,  the  Farnsworth  claim  was 
not  mentioned  at  allT  A.  No,  sir.  Q.  Mr.  Umlandt  was  to 
pay  whatever  the  company  owed,  and  not  anything  the  com- 
pany did  not  owe,  is  that  true?  A.  Yes,  sir.  Mr.  Umlandt 
was  to  pay  all  the  debts  of  the  company." 

He  qualifies  this,  however,  by  saying  that  Mr.  Umlandt 
agreed  to  pay  the  debts  that  appeared  upon  the  schedule  of 
property,  prepared  by  the  receiver.  He  was  then  asked  this 
question : 

"You  did  not  hear  any — can  you  name  any  particular 
claim  that  was  talked  about  there  at  all!  A.  No,  only  the 
debts — ^what  we  owed." 

He  then,  on  re-direct  examination,  said  that  the  debts 
referred  to  were  those  upon  the  schedule,  and  no  others.  On 
further  cross-examination,  he  testified  as  follows : 

"Q.  Again  I  will  ask  you  to  tell  a  single  word  that  was 
said  by  anyone  there  with  reference  to  the  debts  that  were 
going  to  be  paid  by  the  company.  Tell  us  what  was  said.  A. 
The  debts  were  not  discussed  at  all.  We  were  going  to  pay 
the  debts,  that  was  all.    Q.  That  was  allT    A.  Yes,  sir." 

On  further  re-direct  examination,  his  attention  was  again 
called  to  this  schedule.  He  again  asserted  that,  when  he  spoke 
of  all  the  debts,  he  meant  the  debts  on  that  schedule  list, 
although  he  says  no  particular  debts  were  discussed,  and  he 
re-asserts  that  Umlandt  did  not  agree  to  pay  any  debts  that 
were  not  on  this  schedule. 

Dr.  Elein,  a  stockholder,  testified:     ** There  were  two 
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claims  filed  against  the  corporation.  One  of  these  claims  was 
Mrs.  Famsworth's,  and  we  had  employed  counsel  to  resist  it." 
lie  was  then  asked  what  would  happen  if  the  court  held 
against  them  on  these  cases.  He  answered,  in  substance,  that 
they  did  not  have  a  jackpot  ready  to  meet  it,  but  he  said: 
**  We  knew  we  could  meet  all  legitimate  obligations.  We  were 
financially  responsible."  He  was  asked  this  question:  ''But 
in  a  general  way,  Mrs.  Famsworth's  claim  was  talked  over, 
to  the  eflfect  that,  if  the  court  finally  held  for  Mrs.  Fams- 
worth,  and  that  she  had  a  just  claim,  it  would  be  taken  care 
oft"  He  says,  '*Our  intention  was  to  meet  every  obligation 
that  we  owed,  but  would  not  meet  any  obligation  that  we  di^ 
not  owe,  or  that  we  did  not  feel  that  we  owed.  We  knew,  at 
the  time,  that  Mrs.  Farnsworth's  suit  was  pending,  and  that 
she  was  seeking  to  establish  a  lien  against  the  property." 

Other  witnesses  testified  to  this  list,  and  to  defendant's 
agreement  to  pay  what  was  on  the  list,  and  that  this  list  did 
not  include  plaintiff's  claim.  Dr.  Beveridge  called;  testified 
that  he  was  a  stockholder  in  the  Muscatine  Produce  &  Pure 
Ice  Company,  and  was  present  at  meetings  of  the  stockholders 
about  the  time  of  the  sale  made  by  the  receiver.  He  had  a 
schedule  or  list  of  the  liabilities  of  the  company.  The  pur- 
chasers agreed  to  pay  only  the  listed  debts.  He  was  asked 
this  question: 

**And  in  making  your  preparations  to  get  the  property, 
to  go  ahead  with  the  company,  you  did  discuss  the  question 
that  all  the  debts  of  the  corporation  should  be  paid,  in  a  gen- 
oral  way,  before  you  got  any  schedule  at  all,  didn't  youT  A. 
Yes,  sir,  Q.  Then  afterwards,  the  receiver  brought  in  a 
scheilule,  didnt  bet  A.  Yes,  sir.  There  was  nothing  said 
in  any  conversation  about  where  Mrs.  Famsworth  would  get 
her  money  if  the  court  held  it  was  a  just  debt  We  knew  she 
had  a  claim  and  was  pressing  it.  There  was  no  arrangement 
made  about  pa}*ing  any  perfectly  legitimate  claim  that  might 
have  been  owrlooked  in  making  this  schedule,  no  talk  as  to 
who  would  paj*  a  legitimate  claim  that  afterward  came  up. 
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Q.  You  knew  these  debts  of  the  corporation  were  assumed  by 
you  gentlemen  and  paid  afterwards,  some  of  them  in  a  month, 
and  some  in  six  months,  is  that  true  ?  A.  Yes,  sir,  they  were 
taken  over  and  taken  care  of  and  paid,  as  per  agreement.  I 
was  secretary  of  the  new  company." 

The  receiver  testified,  in  answer  to  the  following 
questions : 

**Q.  How  did  you  come  to  give  a  deed  for  the  property 
without  getting  paid  for  itt  A.  Because  I  got  a  considera^ 
tion  for  it.  Q.  What  was  the  consideration  t  A.  Because  he 
satisfied  me  that  the  debts  of  the  concern,  at  that  time,  would 
be  paid.  Q.  Yes,  by  whom?  A.  By  him  and  his  associates. 
Q.  You  made  a  deed  of  the  corporation  property  to  Mr. 
Umlandt,  didn't  yout  A.  Yes,  sir.  Q.  Now  when  you  gave 
him  that  deed  he  didn't  give  you  the  money,  did  he?  I  will 
ask  you  whether  he  gave  you  any  money  or  not?  A.  Why,  I 
think  he  did.    He  gave  me  part  of  it,  not  all  of  it." 

He  was  asked  this  question : 

"Did  Mr.  Umlandt,  at  any  time,  agree  to  pay  for  that 
property  more  than  the  $47,800  he  bid  for  it  at  the  sale  ?  A. 
Yes,  sir.  Q.  What  more?  A.  Why,  he  agreed  to  liquidate 
all  debts  of  the  old  concern  that  were  debts  at  the  time." 

E.  M.  Warner  testified  for  the  defendant : 

''I  am  attorney  and  I  was  attorney  in  the  case  of  Bessie 
Pamsworth  v.  Muscatine  Produce  &  Pure  Ice  Company ;  rep- 
resented the  corporation,  the  stockholders  and  the  officers  who 
were  made  parties  defendant  at  the  beginning  of  the  suit.  I 
was  the  attorney  for  Mr.  Umlandt  up  to  the  time  it  was  dis- 
missed as  to  him.  I  was  attorney  for  the  corporation  at  the 
time  the  receiver  was  appointed,  and  for  its  officers,  and,  I 
think,  nearly  all  the  stockholders.  I  continued  to  represent 
the  defendant  and  these  stockholders  up  to  the  time  of  the 
sale  by  the  receiver.  As  to  the  arrangement  to  pay  for  the 
property,  there  were  several  meetings,  nearly  all  of  them  at 
my  office.  It  was  said  there  that,  in  case  outside  parties 
would  not  buy  the  property  for  enough  to  pay  its  debts,  then 
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it  would  be  bid  in  in  behalf  of  certain  of  the  stockholders  who 
were  to  pay  all  the  debts  of  the  corporation,  with  the  excep- 
tion of  a  claim  made  by  one  Oster  for  personal  injuries,  and 
the  claim  of  Mrs.  Famsworth.  We  had  a  complete  list  of 
liabilities  that  the  purchasers  agreed  to  pay.  It  did  not 
include  either  of  these  claims.  On  the  contrary,  I  was  directed 
to  contest  these  claims.  I  represented  Mr.  Umlandt  in  nego- 
tiations which  led  up  to  the  purchase  of  the  property  from 
the  receiver.  It  was  bought  in  by  me  for  Mr.  Umlandt  and 
three  or  four  of  the  stockholders  who  were  associated  with 
him.  I  was  here  in  court  when  the  receiver  made  his  report 
of  the  sale,  and  also  in  the  final  report  and  the  approval 
thereof.  I  saw  the  papers  before  they  were  filed,  and  was 
here  when  they  were  filed.  The  property  was  sold  very 
shortly  after  the  appointment  of  the  receiver,  because  we 
wanted  to  get  the  business  going.  There  was  a  conference 
before  the  sale,  in  which  discussion  was  had  about  the  debts 
of  the  corporation.  That  is  why  we  had  the  receiver  appointed 
to  take  care  of  it.  The  stockholders  and  the  company  adopted 
a  resolution  under  the  statute  to  sell  the  property  at  either 
public  or  private  sale,  and  that  proceeding  was  had  before 
the  receiver  was  appointed.  I  was  present  all  the  time  while 
the  final  report  of  the  receiver  was  being  prepared.  I  bought 
in  the  property.  The  conveyance  was  made  directly  to  Mr. 
Umlandt.  It  was  bought  in  my  name,  but  that  was  only 
nominal.  I  had  a  $10,000  certified  check  that  I  turned  over 
to  the  receiver.  The  debts  ran  up  to  about  $50,000,  possibly 
$57,000.  My  impression  is  that  it  was  something  about  $30,000 
which  we  owed  the  banks  which  was  endorsed  by  the  ofl&cers. 
I  believe  new  notes  were  given  by  the  new  company,  so  the 
original  indebtedness  for  which  the  receiver  was  responsible 
was  wiped  out,  and  the  debts  renewed  in  favor  of  the  new 
company.  This  was  done  before  the  receiver's  final  report 
was  presented,  and  then  a  new  company  was  organized  with 
a  capital  of  $75,000.  The  stockholders  in  the  new  corpora- 
tion were  the  stockholders  in  the  old  corporation.    They  had 
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to  pay  the  debts.  Every  single  penny  that  the  corporation 
owed  was  provided  for — ^what  we  regarded  as  being  owed. 
During  all  this  time,  I  was  acting  as  attorney  for  the  parties.'' 

Upon  the  final  submission  of  the  cause  to  the  jury,  the 
jury  returned  a  verdict  for  the  plaintiff  for  the  full  amount 
of  her  claim,  and  answered  the  following  special  interroga- 
tories in  her  favor : 

''1.  Was  the  plaintiff,  at  the  time  of  the  purchase  of  the 
property  of  the  corporation  by  the  defendant,  entitled  to 
recover  from  such  corporation  the  consideration  paid  for  the 
stock  in  question?  A.  Yes.  2.  Did  the  defendant  agree  to 
pay  the  indebtedness,  if  any,  owing  by  such  corporation  to  the 
plaintiff?    A.  Yes." 

The  court,  on  motion  of  the  defendant,  set  aside  the  ver- 
dict, on  the  ground  that  the  evidence  was  insufficient  to  war- 
rant the  verdict,  and  that  the  verdict  was  contrary  to  the 
evidence,  and  from  this,  the  plaintiff  appeals. 

As  a  rule,  we  are  not  disposed  to  interfere  with  the  action 
of  the  court  in  setting  aside  verdicts  and  granting  new  trials, 
for  the  reason  that  a  large  discretion  is  lodged  in  the  trial 

court.    But  we  cannot  concur  with  the  action 

2.   APPBAIj  AND  All  i«ji*  •  j^j^  ■  *  1       J.1   * 

krror:  review:    of  the  court  in  this  case  in  setting  aside  this 
order  for  new      verdict,  on  the  record  made  and  upon  the 

trial.  ' 

grounds  alleged.  We  cannot  but  feel  that  the 
record  discloses  to  a  certainty  that  all  the  proceedings  touch- 
ing the  appointment  of  a  receiver,  the  taking  possession  of  the 
assets  of  the  corporation,  the  sale  of  the  corporate  property, 
the  re-organization  of  the  new  company  out  of  the  assets  of 
the  old  company,  the  agreement  on  the  part  of  the  old  stock- 
holders to  secure  the  discharge  of  the  receiver,  were  friendly 
proceedings,  both  on  the  part  of  the  old  corporation  and  the 
receiver  in  charge  of  its  assets.  There  can  be  no  question  that 
the  receiver  understood,  when  he  made  his  report,  that  all 
the  debts  of  the  corporation  were  to  be  paid  by  the  parties  to 
whom  the  property  was  turned  over.    He  so  reported  to  the 

Vol.  177  Ia.- 
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court.  Upon  this  report,  the  court  acted.  This  report  was 
made  with  the  knowledge  of  this  defendant  and  the  other 
stockholders.  That  knowledge  came  to  them  through  their 
attorney,  who  examined  this  report  and  was  familiar  with  all 
the  proceedings  which  led  up  to  the  report. 

We  cannot  escape  the  conclusion  that  it  was  the  intention 
of  these  parties,  including  this  defendant,  to  pay  the  debts  of 
the  corporation;  that  they  agreed  to  pay  all  the  legitimate 
debts  of  the  corporation.  It  cannot  be  denied  that  this 
defendant  and  the  other  stockholders  were  then  under  an 
impression  that  plaintiff  would  not  be  able  to  establish  her 
claim  against  the  old  corporation,  or  against  its  funds.  The 
list  which  was  used  was  a  list  made  from  the  books  of  the 
corporation.  Plaintiff's  list  was  not  a  book  affair — ^a  suit  for 
damages,  of  which  defendants  had  knowledge,  and  which  they 
all  conceded  would  be,  if  established,  a  claim  against  the  prop- 
erty which  they  received — and  we  cannot  but  feel  from  this 
whole  record,  assuming  these  parties  to  be  reasonably  honest 
in  their  dealing  with  the  court  and  the  receiver,  that  they 
intended  to  pay,  and  promised  to  pay,  and  undertook  to  pay, 
all  the  debts  of  the  corporation,  but  not  this  claim,  specifically, 
because  they  were  of  the  opinion  that  this  particular  claim 
could  not  be  established  as  a  claim  against  the  corporation. 
This  defendant  and  the  other  stockholders  agreed  to  pay.  all 
the  debts  of  the  corporation.  They  made  a  list,  however,  of 
the  claims  that  appeared  upon  their  books,  and  omitted  this 
claim  only  because  it  did  not  appear  upon  the  books.  Such  a 
Mst  may  have  existed.  We  have  no  doubt  it  did  exist,  but  we 
do  not  believe  that  this  defendant  intended  to  purchase  all  the 
assets  out  of  which  plaintiff's  claim  could  be  paid,  and  then 
deny  her  the  right  to  the  satisfaction  of  her  claim  out  of  the 
property  of  her  judgment  debtor,  by  the  methods  pursued  in 
this  case. 

However  that  may  be,  we  are  satisfied  that  the  record 
discloses  such  affirmative  proof  in  support  of  plaintiff's  claim 
that  the  jury  were  justified  in  returning  the  verdict  that  they 
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did;  that  the  verdict  had  full  support  in  the  evidence  upon 
all  disputed  points,  and  ought  not,  therefore,  to  be  disturbed. 
We  think,  therefore,  that  the  court  erred  in  setting  aside  the 
verdict  and  granting  a  new  trial— an  error  which  this  court 
feels  it  its  duty  to  correct.  The  action  of  the  court  in  grant- 
ing a  new  trial  is,  therefore,  reversed,  and  the  cause  remanded, 
with  direction  to  the  court  to  enter  judgment  for  the  plaintiff 
upon  the  verdict. — Reversed  and  Remanded. 

Evans,  C.  J.,  Ladd  and  Salinger^  JJ.,  concur. 


Fort  Dodge,  Pes  Moines  &  Southern  BaUjRoad  Company 
et  al..  Appellees,  v.  J.  F.  Burns  et  al.,  Appellants. 

nUDIdPAIi  AND  SXTBETT:    Eelease  of  Soiety— Alterations.    Evi- 

1  dence  reviewed  in  an  ^action  on  a  surety  bond  guaranteeing  the 
performance  of  a  contract  for  the  construction  of  an  electric  trans- 
mission line,  and  held  that  the  changes  and  deviations  from  the 
specifications  were  such  as  were  specifically  authorized  by  the  bond. 

FBINOIPAIi  AND  SXTBETT:    Release  of  Surety— Excessive  Pay- 

2  ments — Advances  by  Way  of  Loans.  Personal  loans  by  the  prin- 
cipal to  the  contractor  in  order  to  enable  the  contractor  to  carry 
on  the  contract,  with  agreement  that  such  loans  would  be  taken 
out  of  the  ensuing  estimate  due  the  contractor,  which  was  done, 
are  not  such  an  advance  payment  as  will  release  the  surety. 

FBINOIPAIi  AND  SXJBETT:    Belease  of  Stirety— Perfoimanee  of 

3  Additional  Work  by  Contractor.  No  release  of  a  surety  results 
from  the  act  of  the  principal  in  employing  and  paying  the  ccmtractor 
to  do  work  other  and  different  from  that  covered  by  the  bond, 
when  such  work  was  beneficial  to  the  surety,  in  that  it  was  neces- 
sary in  order  to  enable  the  contractor  to  proceed  with  the  bonded 
work. 

PBINCIPAL  AND  SXJBETT:    LiabiUty  of  Sturety— Adjudication  in 

4  Absence  of  Contractor.  The  liability  of  a  surety  may  be  adjudi- 
cated as  between  the  principal  and  surety,  even  though  the  con- 
tractor has  not  been  brought  into  court,  especially  where  a  stipu- 
lation of  fact  contained  by  agreement  ''all  the  facts  pertaining  to 
the  controversy." 
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PBlMOIPAIi  ANB  SXJBETT:    LiabiUty  of  Smvty— Surety  for  Con- 
5    sideratioii — ^Presnmptioxi.    It  will  be  presumed  that  a  duly  incor- 
porated surety  company,  authorized  to  do  business  in  this  state, 
did  not  sign  <m  a  mere  accommodation  a  bond  for  the  performance 
of  a  contract. 

Appeal  from  Boone  District  Court. — ^R.  M.  Wright,  Judge. 

Thursday,  Junb  29,  1916. 

This  is  an  action  by  plaintiff  against  one  Bums,  a  eon- 
tractor,  and  the  appellant,  Southern  Surety  Company,  wbich 
signed  a  bond  in  the  sum  of  $2,000  with  said  contractor  as 
surety.  The  case  was  tried  to  the  court  without  a  jury.  The 
court  found  for  plaintiff,  and  rendered  judgment  against  the 
surety  company  for  $2,000,  the  amount  of  the  bond,  with 
interest  and  costs.     The  surety  company  appeals. — Affirmed, 

C.  H.  E.  Boardman  and  A,  0,  Moseley,  for  appellants. 
Dyer,  Jordan  &  Dyer,  for  appellees. 

Preston,  J. — The  case  was  tried  entirely  upon  an  agreed 
statement  of  facts.  On  the  26th  day  of  July,  1912,  the  appel- 
lees, as  receivers  of  the  Fort  Dodge,  Des  Moines  &  Southern 

Railroad  Company,  entered  into  a  written 
1.  Principal  AND    contract  with  One  J.  P.  Bums,  by  the  terms 

BURBTT :  re-  '     •^ 

alterauoiw!*^^ '  ^*  which  Bums  agreed  to  furnish  the  neces- 
sary labor  for  the  construction  of  a  high  ten- 
sion transmission  line  from  Fraser,  Iowa,  to  Fort  Dodge,  Iowa. 
On  the  same  date.  Bums  and  appellant,  a  surety  company, 
executed  a  bond  in  the  sum  of  $2,000,  conditioned  upon  the 
faithful  performance  of  said  contract,  and  delivered  such 
bond  to  the  appellees.  Bums  commenced  work  under  said 
contract  about  August  1,  1912,  and  continued  until  December 
1, 1912,  when  he  abandoned  the  work  and  disappeared,  leaving 
the  contract  but  partially  completed.  On  December  3,  1912, 
the  appellees  duly  notified  appellant  in  writing  of  Bums' 
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default  and  of  the  unfinished  condition  of  the  work,  and 
demanded  that  the  appellant  complete  the  contract.  The 
appellant  notified  the  appellees  on  December  6,  1912,  that  it 
would  not  complete  the  work;  thereupon,  the  appellees  pro- 
ceeded to  complete  the  unfinished  portion  of  said  contract. 
After  this  work  was  finished,  they  demanded  payment  from 
the  appellant  of  the  amount  due  on  the  bond.  The  appellant 
refused  to  pay  and  this  suit  was  commenced  to  enforce  such 
payment. 

There  are  three  main  points  relied  upon  by  appellant  for 
a  reversal,  and  these  are  set  up  in  the  answer  and  covered  by 
the  assignments  of  error.  They  are,  substantially,  that  plain- 
tiff failed  to  perform  the  conditions  of  its  contract  and  the 
requirements  of  the  bond,  in  that  it  paid  to  the  contractor 
money  before  it  was  earned,  when  the  contract  required  that 
he  be  paid  only  for  work  actually  done,  and  that  10  per  cent 
of  that  amount  be  retained;  and  that  plaintiff  engaged  the 
contractor  to  perform  work  outside  the  contract,  using  the 
same  men  and  commingling  the  accounts,  when,  as  appellant 
claims,  the  contract  and  bond  prohibited  any  such  arrange- 
ment ;  and  that  this  breach  of  the  contract  and  change  in  the 
contractual  relations  of  the  parties  operated  as  a  release  of 
the  surety.  There  is  a  claim,  also,  that  the  contractor  was 
not  in  court  and  no  effort  was  made  to  serve  him,  and  that, 
by  reason  of  that  fact,  the  appellant  could  not  know  what  the 
real  arrangements  were  as  to  advance  payments  and  extras. 

So  much  of  the  agreed  statements  of  facts  as  appears  to 
be  necessary  to  a  determination  of  the  questions  presented,  in 
addition  to  parts  already  referred  to,  is  as  follows :  After  con- 
ceding that  plaintiffs  and  defendants  are  officers  and  corpora- 
tions, as  alleged,  and  the  execution  of  the  contract  and  the 
bond,  it  was  agreed : 

**  (5)  The  specifications  and  the  blue  prints  referred  to 
in  the  contract  and  the  bond  are  herewith  submitted,  marked 
Exhibit  2,  and  are  identified  by  the  signatures  of  counsel. 
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*'  (6)  Said  Bums  commenced  work  under  said  contract 
about  August  1,  1912. 

'*(7)  The  work  contemplated  by  said  contract  covered 
30.2  miles,  approximately. 

**(8)  On  August  24,  25,  and  26,  1912,  the  plaintiff 
engaged  Bums  to  replace  certain  poles  blown  down  on  the 
main  line  between  Boxholm  and  Hope,  same  being  work  not 
covered  by  the  written  contract  of  July  26,  1912.  For  this 
work.  Bums  used  his  regular  gang  of  men,  and  the  plaintiff 
paid  to  Burns,  on  August  31,  1912,  the  sum  of  $178.96,  which 
amount  was  the  amount  of  time  presented  by  Bums  for  his 
men  on  said  date.  The  said  poles  were  blown  down  by  a 
storm,  and  it  was  impossible  to  operate  trains  for  purpose  of 
stringing  wires  or  for  Bums  to  go  to  and  from  his  work,  with 
the  poles  blown  down.  The  poles  blown  down  was  work  that 
Bums  had  nothing  to  do  with,  but  were  poles  that  carried  the 
trolley  wires. 

**  (9)  August  31,  1912,  Bums  had  dug  220  holes  for  the 
poles,  framed  250  poles,  raised  and  fitted  175  poles  and  placed 
40  ground  wires,  and  had  completed  80%  of  7  miles  of  work 
which,  at  $120  per  mile  (80%  of  $840),  would  be  $672.  An 
estimate  on  that  basis  was  made  by  plaintiff  and  10%  deducted 
($672  less  $67.20),  and  $604.80  was  on  that  day  paid  J.  F. 
Burns  by  plaintiff,  the  voucher  or  check  pa3dng  said  $604.80 
being  made  payable  to  J.  F.  Bums  &  Company  and  endorsed 
by  J.  F.  Bums  &  Company  and  J.  F.  Bums,  same  being  paid 
August  31,  1912. 

'*  (10)  On  September  30,  1912,  Bums  had  dug  565  holes 
for  poles,  framed  530  poles,  set  350  poles,  strung  9  miles  wired 
(not  tied  in),  and  anchored  9  miles,  and  the  plaintiff  esti- 
mated said  work  as  worth  $1,433.  Plaintiffs  deducted  from 
same  the  first  estimate  of  (of  August  31,  1912)  $672,  making 
$761.  Deducted  from  this  amount  $76  and  made  the  amount 
due  Bums  on  this  estimate  $685.  On  September  30,  1912,  the 
plaintiff  paid  Bums  $1,000.    No  notice  was  given  the  South- 
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em  Surety  Company  of  this  payment.  It  was  agreed  at  this 
time  between  plaintiff  and  Bums  that  this  voucher  for  $1,000 
was  in  the  nature  of  a  $315  loan  on  account  of  Bums'  lack  of 
funds  and  that  same  should  be  taken  into  account  in  the  next 
estimate  and  to  be  deducted  from  the  amount  due  Burns  in 
the  next  estimate.  The  Southern  Surety  Company  was  no 
party  to  this  arrangement  between  Burns  and  plaintiff. 

"(11)  Certain  changes  were  made  in  the  location  of 
poles  on  Frazer  Hill,  and  Bums  and  plaintiff  agreed  that 
Burns  should  be  paid  $72.20  for  that  extra  labor,  and  same 
was  included  in  the  next  payment.  Certain  changes  were 
made  in  the  poles  at  Lundgren,  for  which  the  plaintiff  and 
Bums  agreed  he  should  have  extra  pay  to  the  amount  of 
$18.72,  and  same  was  included  in  the  next  payment. 

''(12)  On  October  14,  1912,  the  said  Bums  being  in 
need  of  funds,  the  plaintiff  advanced  to  Burns  the  sum  of 
$100,  same  being  made  prior  to  the  making  of  the  estimate 
for  that  month,  Bums  needing  the  money  on  account  of  men 
leaving  him.  It  was  a  payment  on  work  done,  it  being  the 
agreement  with  Bums  that  said  $100  was  to  be  taken  into 
account  and  deducted  at  the  next  estimate.  The  Southern 
Surety  Company  had  no  knowledge  of  this  transaction. 

''(13)  October  31,  1912,  Bums  had  dug  845  holes  for 
poles,  framed  830  poles,  raised  531  poles,  set  532  poles,  set 
375  guard  arms  and  anchored  14  miles,  and  completed  2  miles 
up  hill.  Had  wire  from  Wolf  to  Niles  and  had  9  miles  strung 
in  not  tied.  This  work  the  plaintiff  estimated  at  $2,561.35, 
and  from  that  amount  deducted  first  estimate  ($604.80),  sec- 
ond payment  of  $1,000,  deducted  $100  paid  Bums  October  14, 
1912,  (referred  to  in  paragraph  12),  leaving  due  Burns  in 
this  estimate  $866.55,  from  which  plaintiff  deducted  10%,  or 
$86.65,  leaving  $779.90  due  on  the  contract.  To  this  was 
added  the  $72.20  and  $18.72  referred  to  in  paragraph  11 
above,  and  voucher  was  issued  to  Burns  for  $870.82,  which, 
on  November  1,  1912,  was  paid  by  the  plaintiff.  The  figures 
on  this  transaction  then  being : 
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' '  Estimate  of  work  done  $2,561.35 

Paid  on  contract    $   604.80 
''     ''         ''  1,000.00^ 

*'     *'        *'  100.00 ' 

1,704.80 


$   866.55 
107c  retained  86.65 


$   779.90 


Changes  $72.20  Frazer  Hill 

18.72  Lundgren  90.92 


Paid  Nov.  1,  1912.  $   870.82 

**  (14)  November  8,  1912,  the  said  Burns  being  in  need 
of  funds,  the  plaintiff  paid  to  Bums  the  sum  of  $100,  same 
being  made  prior  to  any  estimate,  with  the  understanding  that 
same  should  be  taken  into  account  and  to  be  deducted  at  the 
fourth  estimate.  Of  this  payment,  the  Southern  Surety 
Company  had  no  knowledge. 

'*  (15)  It  was  decided  between  Burns  and  plaintiff  that 
through  a  certain  swamp  that  the  poles  should  be  anchored 
with  screw  anchors,  four  on  each  pole,  instead  of  being  fas- 
tened with  rock.  It  was  further  agreed  that  $105  would  be 
paid  to  cover  the  extra  labor  in  this  regard.  Of  this  arrange- 
ment, the  Southern  Surety  Company  had  no  knowledge.  It 
was  impossible  to  construct  the  work  as  provided  in  the  con- 
tract, and  under  the  arrangement  made,  the  work  was  facili- 
tated. To  have  used  rock  would  have  been  more  expensive 
and  delayed  the  work. 

'*(16)  November  30,  1912,  Bums  had  constracted  31 
miles  of  holes  framing,  setting  of  poles  and  raising,  14  miles 
of  anchors,  21  miles  of  copper  complete,  10  miles  of  static 
complete,  17  miles  of  static  strung,  24  miles  of  storm  guys, 
11  miles  of  ground  rods  complete,  16  miles  of  ground  rods 
driven,  19  miles  copper  strung  out,  2  miles  of  completed  line. 
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2  miles  of  copper  up,  not  pulled,  making  a  total  amount  con- 
structed as  plaintiff  estimated  same  at  $3,086,  from  which 
plaintiff  deducted  10%  ($308.60),  leaving  $2,777.40,  and  from 
this  deducted  former  payments  of  $2,484.70,  leaving  $292.70. 
To  this  was  added  the  cost  of  changing  575  guard  arms, 
($86.25),  changing  poles  at  Roberts  ($24),  repair  on  poles  at 
Niles  ($3)  and  taking  down  arms  at  Lundgren  ($20)  and 
$105  for  anchors  in  swamp  (see  paragraph  15),  a  total  for 
extra  labor  of  $238.25,  and  the  figures  then  would  be : 


"Estimate  of  work 
10% 

ms  Nov.  30, 19] 

$3,086.00 
308.60 

Less  Payments 

$2,777.40 
2,484.70 

Extra  Labor 

292.70 
238.25 

Amount  paid  to  Bu 

12.  $530.95 

*'(17)     On  November 
Bums  the  sum  of  $3,385.53, 

30,  1912,  the 
same  being  as 

plaintiff  had  paid 
follows : 

**Paid  on  Contract 

$178.96 

72.20 

18.72 

238.25 

$   604.80 
1,000.00 
100.00 
779.90 
100.00 
292.70 

Total 
Extra  work 

H                tl 

it            It 
it            tt 

$2,877.40 

508.13 

$d,dbO.Oo, 
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leaving  a  balance  due  Bums,  if  his  contract  had  been  then 
completed,  of  $746.60. 

**(23)  During  December,  1912,  the  plaintiff,  in  accord- 
ance witn  the  authorization  of  the  Southern  Surety  Company 
heretofore  referred  to,  paid  to  laborers  claiming  liens  against 
the  plaintiff's  property  for  this  work,  the  sum  of  $661.28,  and 
also  paid  to  laborers  for  labor  performed  for  Burns  on  work 
additional  to  the  contract,  extras,  the  sum  of  $238.25,  making 
a  total  paid  to  said  laborers  in  all  of  $899.53. 

''(24)  Plaintiff  then  proceeded  to  complete  the  unfin- 
ished portion  of  said  contract  with  Burns,  Exhibit  1,  and 
paid  out  in  order  to  do  so  the  sum  of  $2,134.36,  all  of  which 
was  for  labor. 

**(26)  Plaintiff  admits  the  limit  of  recovery  in  this 
case  is  the  sum  of  $2,000,  the  amount  named  in  the  bond, 
interest  and  costs. 

*'(27)  The  reason  the  two  vouchers  above  named  were 
made  to  J.  F.  Burns  &  Company  was  that  Bums  presented 
certain  bills  or  estimates  on  letterheads  of  J.  F.  Burns  & 
Company,  and  vouchers  accordingly  were  issued  by  the  plain- 
tiff in  that  name.  The  name  of  J.  F.  Bums  &  Company  was 
used  only  through  inadvertence,  and  no  other  person  had  any 
interest  in  the  contract  save  J.  F.  Bums,  who  alone  secured 
and  receipted  for  all  the  money  paid  by  the  plaintiffs  prior  to 
the  time  Bums  defaulted." 

The  specifications  which  were  made  a  part  of  the  contract 
provided,   among  other  things: 

**  These  specifications  with  the  attached  prints  are  pre- 
sumed to  give  the  full  information  necessary  for  the  proper 
construction  of  said  line,  but  the  omission  from  either  or  both 
of  any  requirement,  such  as  is  essential  to  the  construction  of 
a  first  class  power  line  of  the  character  proposed,  will  not 
relieve  the  contractor  of  fulfilling  any  such  requirement." 

1.  The  provision  of  tde  specifications  and  contract  just 
referred  to  contemplates  some  deviation  from  the  strict  letter 
of  the  contract,  although  appellant  contends  that  no  departure 


y 
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is  permitted,  and  that  liie  contract  and  specifications  do  not 
provide  for  any  changes,  additions  or  extras.  Counsel  seem 
to  agree  that,  if  there  is  any  material,  change  in  the  work 
which  is  not  contemplated  by  the  contract  and  which  increases 
the  risk  to  the  surety  and  thus  operates  to  his  prejudice, 
such  will  release  the  surety.  But  it  is  appellees'  contention 
that  the  surety  is  not  released  unless  there  is  a  substantially 
material  modification  of  the  contract,  and  that  the  surety's 
risk  is  increased  to  its  prejudice;  and  in  support  of  their 
proposition,  they  cite  the  following  Iowa  cases,  among  other 
authorities:  Bartleit  dt  Kling  v.  Illinois  Surety  Co.,  142 
Iowa  538 ;  Oetchell  <fe  Martin  Lumber  Co.  v,  Peterson  dt  Samp- 
son,  124  Iowa  599 ;  Qv^eal  v.  Stradley,  117  Iowa  748 ;  Crossley 
v.  Stanley,  112  Iowa  24;  StiUnuun  v.  Wickham,  106  Iowa  597. 

We  have  examined  the  record,  and  are  of  opinion  that 
there  were  no  changes  or  alterations  made  not  contemplated 
and  covered  by  the  contract. 

Appellant's  first  contention  is  that,  by  a  provision  of  the 
contract,  there  were  to  be  monthly  payments  of  amounts 
sufficient  to  cover  the  pay  roll,  but  never  to  an  amount  in 

excess  of  10  per  cent  of  the  work  performed 
snu^^iease  at  such  date ;  and  the  claim  is  that  payments 
ce88ivei>ay-  were  not  made  in  accordance  with  this,  and 
janc^y  way    that,  therefore,  plaintiff  did  not  comply  with 

or  perform  its  part  of  the  contract. 

The  stipulated  facts  show  that,  on  September  30,  1912, 
the  contractor,  Bums,  had  earned  $685,  and  that  on  that 
date  he  was  paid  $1,000.  On  October  14,  1912,  he  was  paid 
$100,  and  on  November  8,  1912,  he  again  received  the  sum  of 
$100.    From  the  agreed  statement  of  facts,  it  appears  that: 

''It  was  agreed  at  this  time  between  plaintiff  and  Burns 
that  this  voucher  for  $1,000  was  in  the  nature  of  a  $315  loan 
on  account  of  Bums'  lack  of  funds,  and  that  same  should 
be  taken  into  account  in  the  next  estimate  and  to  be  deducted 
from  the  amount  due  Bums  in  the  next  estimate." 

From  this  it  appears  that  it  was  expressly  agreed  that  this 


60  Ft.  Dodge,  D.  M.  &  S.  R.  Co.  v.  Burns.    [177  Iowa 

was  not  a  payment  upon  the  contract,  but  that  it  was  a  per- 
sonal loan  from  the  appellees  to  the  contractor.  Evidently 
the  contractor  was  at  this  time  in  some  financial  difficulty. 
The  payment  of  $100  on  October  14,  1912,  was  for  the  same 
reason.  The  stipulation  shows  that  at  this  time  the  contractor 
needed  the  money  because  his  men  were  leaving  him.  He  was 
in  the  same  situation  on  November  8,  1912,  when  he  received 
another  sum  of  $100.  These  payments  were  made  in  order 
to  assist  the  contractor  in  proceeding  with  the  work  which 
he  had  contracted  to  do.  He  could  not,  of  course,  complete 
the  contract  if  his  employees  left  him ;  he  called  upon  appellees 
for  personal  loans  to  tide  him  over;  they  were  beneficial  to 
him  and  for  the  benefit  of  the  surety  which  was  responsible 
for  his  undertaking.  All  these  three  loans  were  taken  into 
account  at  the  end  of  the  month  in  which  they  were  made, 
and  deducted  from  the  amount  due  the  contractor  for  labor 
furnished  up  to  such  time.  No  prejudice  could  result  to  the 
surety  because  of  these  acts.  The  condition  lasted  only  a 
few  days,  and,  at  the  commencement  of  the  next  month,  the 
relations  between  the  contractor  and  the  plaintiflfe  were  just 
the  same  as  were  required  by  the  provisions  of  the  contract. 
Had  these  loans  been  refused,  it  is  probably  true  that  the 
contractor  would  have  abandoned  his  work  at  once,  and  the 
surety  would  have  been  left  to  complete  a  contract  upon  which 
less  work  had  been  done. 

Appellant  cites  cases  to  the  effect  that  advance  payments 
upon  a  contract  will  release  the  surety  upon  the  contractor's 
bond.  Other  courts  hold  that  a  premature  payment  will  not 
release  the  surety,  where  the  security  is  not  impaired  or 
where  the  risks  of  the  surety  are  not  increased.  Appellee 
cites,  in  support  of  this  proposition,  8t,  John's  College  v. 
JEtna  Indemnity  Co.  (N.  Y.),  94  N.  E.  994;  Stephms  v. 
Elver  (Wis.),  77  N.  W.  737 ;  Robinson  v.  Hagenkamp  (Minn.), 
53  N.  W.  813 ;  Leghorn  v.  NydeU,  39  Wash.  17  (80  Pac.  833) ; 
Bateman  Bros.  v.  Mapel,  145  Cal.  241  (78  Pac.  734) ;  Hcmd 
Mfg.  Co.  V.  Marks,  36  Ore.  523  (59  Pac.  549). 
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OeicheU  &  Martin  Lumber  Co.  v.  Peterson,  124  Iowa 
599,  has  some  bearing.  The  rule  is  there  recognized  that  a 
breach  of  an  agreement  will  not  relieve  a  surety  from  its 
liability  when  no  prejudice  results  and  no  damage  is  sus- 
tained. See,  also,  Fiiger  Brewing  Co.  v.  American  Bonding 
Co.  (Minn.),  149  N.  W.  539. 

But  we  think  it  is  unnecessary  to  pursue  this  subject  of 
advance  payments  further,  because,  as  stated,  the  stipulation 
as  to  the  facts  shows  that  it  was  a  personal  loan.  As  we 
understand  counsel  for  appellant,  they  concede  in  argument 
that,  if  it  was  an  independent  loan,  the  surety  is  not  dis- 
charged; because  they  say: 

**An  advance  by  the  principal  to  the  contractor  may  be 
construed  as  an  independent  loan,  in  which  event  the  surety 
is  not  discharged. " 

But  they  contend  that,  if  the  so-called  loan  is  to  be  repaid 
ia  labor  or  materials,  or  other  performance  of  the  contract 
for  which  the  bond  is  given,  or  if  the  loan  is  carried  with 
and  as  a  part  of  the  one  transaction,  the  advancement  dis- 
charges the  surety,  and  they  cite  to  this  point,  among  other 
cases,  First  Nat.  Bamk  v.  Fidelity  Co.  (Ala.),  5  L.  R.  A. 
(N.  S.)  418.  But  in  that  case,  it  was  stated  that  the  contract 
was  not  complied  with  in  the  manner  of  payment  or  in  the 
reservation  of  10  per  cent  and  that  the  transaction  bears 
none  of  the  earmarks  of  a  separate,  independent  loan.  In 
the  instant  case,  it  was  conceded  in  the  agreed  statement  that 
these  advances  were  loans,  and,  as  already  stated,  they  were 
deducted  at  the  end  of  the  month  in  which  the  loans  were 
made,  and  the  10  per  cent  reserved.  Further  cases  cited 
by  appellant  on  the  proposition  that  there  is  a  distinction 
between  an  advancement  which  is  in  fact  a  loan  and  an 
advancement  which  is  an  overpayment  on  the  contract,  are 
Museum  of  Fine  Arts  v.  Americam,  Bonding  Co.  (Mass.),  97 
N.  E.  633;  Fidelity  &  Deposit  Co.  v.  Agnew,  152  Fed.  955. 

2.  Appellant's  next  contention  is  that  the  surety  was 
discharged  because  the  contractor  furnished  labor  for  some 
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so-called  extra  work.     We  have  already  quoted  from  the 

specifications  and  contract  sufficient  to  show, 

''  su^r?^tea2e  ^^  think,  that  they  contemplate  that  there 

formanceof^'^"    might  be  some  deviation.     The  first  item  of 

by^contractor.'^^  which  appellant  complains  is  the  payment  of 

$178.96,  made  to  the  contractor  on  August  31, 
1912.  This  payment  was  made  for  extra  work  done  by  Burns' 
men  in  replacing  certain  poles  along  the  line  of  railroad 
operated  by  the  appellees.  The  railroad  is  operated  by  elec- 
trical power,  and  these  poles  carried  the  trolley  wire.  The 
poles  had  been  blown  down  by  a  storm,  thus  blocking  the 
traffic  upon  the  railroad.  The  contractor  needed  railroad 
service  in  the  construction  of  the  work  contracted  by  him, 
and,  until  such  service  was  again  furnished  and  the  traffic 
upon  the  railroad  restored,  he  could  not  have  proceeded  with 
his  work;  his  men  would  have  left  him,  and  the  completion 
of  his  contract  would  have  been  delayed.  Rather  than  allow 
his  men  to  remain  idle,  he  assisted  the  railroad  company  in 
replacing  these  poles,  and  presented  his  bill  in  the  amount 
above  stated.  We  are  unable  to  see  how  the  appellant  could 
be  prejudiced  by  this.  It  would  have  been  prejudiced  if  the 
poles  had  not  been  replaced.  Surely,  it  was  to  its  advantage 
to  keep  the  contractor  at  work,  in  order  that  the  contract 
might  be  completed.  Later,  a  smaller  amount  was  paid  for 
the  same  reason.  Another  payment  for  extra  work  was  the 
sum  of  $105,  paid  to  the  contractor  November  30,  1912.  The 
specifications  provided  that  the  poles  should  be  anchored 
with  rock.  The  pole  line  passed  through  a  swamp.  When 
the  construction  reached  this  place,  it  was  found  that  it  would 
be  impossible  to  construct  the  work  as  provided  in  the  con- 
tract, and  it  was  determined  that  through  this  swamp  'the 
poles  should  be  fastened  with  screw  anchors.  The  stipulated 
facts  recite  that  to  have  used  rock  would  have  been  more 
expensive  and  would  have  delayed  the  work. 

Another  item  was  allowed  which  was  a  necessity  in  the 
proper  construction  of  a  first  class  transmission  line,  as  pro- 
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vided  by  the  contract  and  specifications.    Nothing  is  shown 
to  the  contrary  by  appellant. 

Appellant  also  contends  at  this  point  that  the  accounts 
for  the  additional  work  were  commingled  with  the  accounts 
for  the  contract  work.  But  the  stipulation  shows  that  a 
separate  and  distinct  account  of  all  additional  work  was  kept, 
and  the  figures  are  set  out  in  detail  in  the  stipulation,  as 
are  also  the  figures  for  the  contract  work.  Aside  from  this, 
it  is  shown  that  the  amount  expended  by  the  railroad  com- 
pany to  finish  the  work  which  Bums  contracted  to  do  was 
$2,795.64.  Appellees  retained  from  money  due  Bums  and 
held  in  their  possession  the  required  10  per  cent,  which 
amounts  to  $308.60.  Deducting  this  leaves  $2,487.04,  which 
is  the  net  amount  the  appellees  were  damaged  by  the  default 
of  the  contractor.  This  is  in  excess  of  the  pen^ty  of  the 
bond.  Under  the  record,  we  think  it  quite  clear  that  the 
company  is  liable  for  the  amount  of  the  bond,  and  such  was 
the  judgment  of  the  court. 

3.  Appellant  also  contends  that  the  contractor  was  not 
in  court  and  has  not  been  served  with  notice.  We  do  not 
understand  appellant  to  C9ntend  that  the  surety  may  not  be 

sued   without   notice    upon   the    contractor. 
^*  ™2S?^t«^    The  point  made  is  that,  because  he  was  not 
aJjudfcaSon'      ^^  court,  appellant  could  not  know  what  the 
conu-'actor.**'       real  arrangements  were  as  to  advance  pay- 
ments and  extras.    But  the  facts  were  stipu- 
lated as  to  this  and  all  other  matters.    The  stipulation  recites 
that  it  contains  **all  the  facts  pertaining  to  this  controversy.'* 

4.  Lastly,  appellant  contends  that  it  is  not  shown  that 
the  defendant  surety  company  ever  received  any  considera- 
tion or  reward  for  signing  the  bond  as  surety  in  this  case, 

and   that,   therefore,  the  ordinary  rules  of 

^'  I^SH?.^?'!??    strict  construction  in  favor  of  the  surety  do 

Lui-ety  for  ooii-    ^^^  ^VV^Y-     ^^  IS  truc  that  it  is  not  shown 

p«»umpSoiL       whether  a  premium  was  paid  to  the  surety 

company,  but  it  is  alleged  in  the  petition  and 
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admitted  in  tlie  agreed  statement  of  facts  that  the  Southern 
Surety  Company  is  a  corporation,  with  its  principal  place 
of  business  and  general  office  in  the  city  of  St.  Louis,  being 
duly  authorized  by  the  secretary  of  the  state  of  Iowa  to 
transact  business  within  the  borders  of  the  state  of  Iowa. 
The  name  of  the  company  and  the  fact  that  it  is  incorporated 
under  the  laws  of  Oklahoma,  with  general  offices  in  St.  Louis, 
Missouri,  and  doing  business  in  Iowa,  afford  some  indication 
that  it  is  a  surety  company,  and  that  it  did  not  sign  the  bond 
as  a  mere  accommodation.  If  the  appellant  is  engaged  in 
the  business  of  becoming  surety  for  others,  we  think  the  pre- 
sumption obtains  that  the  premium  has  either  been  paid  or 
that  the  contractor  is  liable  therefor.  The  proposition  is  simi- 
lar to  that  as  to  whether  an  insured  person  is  in  good  standing, 
and  the  holdings  have  been  that  it  is  not  necessary  for  plaintiff 
to  allege  and  prove  such  fact,  as  that  is  a  matter  of  defense, 
if  it  be  claimed  that  the  party  is  not  in  good  standing. 
11  Encyc.  of  PI.  and  Pr.  413;  4  Encyc.  of  PI.  and  Pr.  626; 
4  Wigmore's  Evidence,  Sees.  2483,  2486;  29  Cyc.  223.  How- 
ever, in  the  view  we  have  taken  of  the  case,  we  think  that  it 
is  not  very  material. 

Our  conclusion  is  that  the  court  rightly  determined  the 
matter,  and  the  judgment  is  therefore — Affirmed. 

Evans,  C.  J.,  Deemer  and  Ladd,  JJ.,  concur. 


W.  R.  FuLLABTON,  Appellant,  v.  J.  J.  McCapprby,  Appellee. 

ELECTIONS:    Ballots— Identified  BaUots — Official  Card  of  Instruc- 

1  tions — ^Evidence.  The  official  card  of  instruction  is  not  admissible 
in  evidence  on  the  issue  whether  a  ballot  was  ''identified." 
(Sec.  1111,  Code,  1897.) 

ELEOTIOKS:    Ballots— Identified  Ballots— Intention  to  Identify^ 

2  Evidence.  The  ballots  are  the  only  evidence  of  what  was  in- 
tended by  any  mark  placed  thereon  by  the  voter.  (Sec.  1120, 
Code  Supp.,  1913.) 
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SLECnONS:  Ballots— Identified  Ballots— BiUes  to  Detennlne.  An 
3  unauthorized  mark  on  a  ballot,  in  order  to  constitute  an  invalidat- 
ing identification  mark,  must  be  made  designedly  and  for  the  pur- 
pose of  indicating  who  cast  it.  With  careful  regard  not  to  dis- 
franohiee  an  honest  voter,  and  keeping  in  mind  the  manner  in 
which  the  ordinary  voter  proceeds,  other  material  considerations 
are: 

1.  Is  the  mark  reasonably  adapted  to  identifying  purposes? 

2.  What  relation,  if  any,  does  the  mark  bear  to  other  marks  on 
the  ballot? 

3.  What  similarity  is  there  between  the  ballot  in  question  and 
other   ballots   cast? 

4.  Does  the  mark  so  single  out  and  separate  the  ballot  from 
others  that  the  court  can  fairly  say  that  it  was  probably  made  for 
that  purpose?     (Sec.  1120,  Code  Supp.,  1913.) 

PRINCIPLE  APPLIED: 

Marks  that  identify: 

1.  The  remnant  of  a  perpendicular  line  within  a  square,  after 
an  attempted  erasure,  with  a  light  pencil  mark  drawn  around  it,  in 
the  form  of  a  letter  "C." 

2.  A  square,  on  six  different  ballots,  marked  full  with  lead 
pencil  marks,  so  as  to  color  it  to  the  lines — a  solid  colored  square. 

Marks  that  do  not  identify: 

1.  A  retraced  square. 

2.  A  soiled  mark  (within  a  square),  difficult  to  describe,  but 
probably  made  in  an  attempt  to  erase  a  cross. 

3.  A  soiled  mark,  clumsily  made  in  and  about  a  square  in  an 
attempt  to  erase  something,  followed  by  the  insertion  of  a  distinct 
cross  in  the  same  square. 

4.  A  barely  distinguishable  remnant  of  a  cross  in  the  square 
before  contestant's  name,  after  an  attempted  erasure,  with  a  dis- 
tinct cross  in  the  square  before  incumbent's  name. 

6.  A  straight  line  on  three  different  ballots  in  the  square  before 
incumbent's  name,  one  line  wholly  unerased,  the  other  two  partly 
erased,  with  a  distinct  cross  on  all  three  ballots  in  the  square 
before  contestant's  name. 

6.  An  erasure  of  something  in  a  square  before  the  name  of  a 
candidate  for  an  office  not  involved  in  the  contest  in  question. 

7.  Skillfully  and  unskillfully  made  erasures  on  some  40  dif' 
ferent  ballots,  of  something  in  the  square  before  incumbent's  name, 
with  a  distinct  cross  in  the  square  before  contestant's  name. 

8.  Erasures,  some  neatly  and  some  slovenly  made,  on  some  130 
different  ballots,  of  a  cross  in  the  square  before  incumbent's  name, 
with  a  distinct  cross  iii  heavy  lines  in  the  square  before  contest- 
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ant's  name,  the  heavy  lines  being  made,  probably,  with  a  moistened 
peiicil. 

ELECTIONS:    Ballots — ^Identified   Ballots — ^Erasures.     Erasures,    of 

4  themselves  alone,  do  not  necessarily  indicate  that  they  were  done  . 
designedly  and  with  intent  to  identify  the  ballot.     (Sec.  1120,  Code 
Supp.,   1913.)  ^ 

ELECTIONS:    Ballots — ^Identified  Ballots — ^XJnsaccessfiil  Erasure  of 

5  Cross — Effect.  Faint  and  almost  indistinguishable  remnants  of 
a  cross  in  the  square  before  a  contestant's  name,  remaining  after 
an  attempted  erasure,  with  a  distinct  cross  in  the  square  before 
incumbent's  name,  do  not  constitute  an  identifying  mark,  especially 
where  the  entire  series  of  ballots  revealed  numerous  instances  of 
the  same  kind.     (Sec.  1120,  Ck>de  Supp.,  1013.) 

ELECTIONS:    Ballots— Dual    Marking — ^Erasure — Effect.      Marking 

6  crosses  in  squares  opposite  the  names  of  more  than  one  candidate, 
where  only  one  is  to  be  elected,  followed  by  the  erasure  of  one  of 
the  crosses  until  only  a  barely  distinguishable  remnant  thereof 
remains,  does  not  destroy  the  validitv  of  the  ballot  for  the  candidate 
whose  cross  stands  wholly  unerased,  especially  where  the  entire 
series  of  ballots  in  question  revealed  many  instances  of  the  same 
kind.     (Sec.  1120,  Code  Supp.,  1913.) 

Appeal  from  Dubuque  District  Caiirt. — Robert  Bonson, 

Judge. 

Thursday,  June  29, 1916. 

Contestant  was  an  independent  candidate  for  the  oflSce 
of  coroner  of  Dubuque  County  at  the  general  election  of  1914, 
and  the  incumbent,  the  regularly  nominated  candidate  on  the 
democratic  ticket.  The  latter  was  declared  elected,  by  the 
board  of  supervisors,  whereupon  a  contest  was  instituted  and 
the  incumbent  de.clared  elected,  by  the  court  of  contest.  Con- 
testant appealed  to  the  district  court,  which,  on  hearing,  found 
the  incumbent  to  have  been  elected.  Contestant  appeals. — 
Reversed, 

Hurd,  Lenehcm  &  Kiesel,  for  appellant. 

Nelson  dk  Dujfy,  for  appellee. 
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Ladd,  J. — I.  The  parties  hereto  were  rival  candidates  for 
the  oflSee  of  coroner  of  Dubuque  County.  Four  candidates 
contested  for,  the  democratic  nomination  at  the  primary,  but 
no  one  received  35  per  cent*  of  the  vote  cast.  McCaffrey  was 
nominated  at  the  county  convention  and  Fullarton  became 
an  independent  candidate,  having  his  name  put  on  the  ballot 
by  petition.  In  the  34  precincts,  3,999  ballots  were  marked 
for  McCaffrey  and  3,848,  for  Fullarton.  None  of  these  are  in 
dispute.  Besides  these,  there  were  203  ballots.  Of  these,  the 
contestant  offered  188  in  evidence.  To  each  of  these,  incum- 
bent objected,  for  that  *'it  contained  marks  of  identification, 
erasures,  is  defaced  and  shows  marks  in  squares  opposite  more 
than  one  name  for  coroner."  Five  ballots  were  offered  in 
evidence  by  the  incumbent,  to  which  various  objections  were 
interposed,  and  ten  ballots  were  not  offered  by  either  party. 
By  stipulation,  the  original  ballots  in  dispute  have  been  certi- 
fied to  this  court  for  inspection.  Two  questions  are  involved : 
(1)  Whether  crosses  appeared  in  more  than  one  square  before 
a  candidate  for  coroner,  and  (2)  whether  any  of  the  ballots 
bore  identifying  marks.  Before  passing  on  these  objections 
to  the  several  ballots,  the  statutes  bearing  thereon  may  as 
well  be  referred  to. 

Under  the  Australian  ballot  system,  the  elector  is  pro- 
vided with  a  ballot  by  one  of  the  judges  of  election,  and  he 
can  make  use  of  no  other,  and  this  he  prepares  **by  placing 
a  cross  in  the  square  opposite  the  name  of  each  candidate  for 
whom  he  desires  to  vote.*'    Section  1119,  Code  Supp.,  1913. 

**When  only  one  candidate  .  .  '.  is  to  be  elected,  if  the 
voter  marks  in  squares  opposite  the  names  of  more  than  one 
candidate  therefor,  such  vote  shall  not  be  counted  for  such 
office.  ...  If  for  any  reason  it  is  impossible  to  determine 
the  voter's  choice  for  any  office  to  be  filled,  his  ballot  shall 
not  be  counted  for  such  office.  Any  ballot  marked  by  the 
voter  in  any  other  manner  than  as  authorized  in  this  chapter, 
and  so  that   such   mark  may  be  used   for  the   purpose   of 
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identifying  such  ballot,  shall  be  rejected.'*    Sec.  1120,  Code 
Supp.,  1913. 

''Any  voter  who  shall  spoil  his  ballot  may,  on  returning 
the  same  to  the  judges,  receive  another  in  place  thereof,  but 
no  voter  shall  receive  more  than  three  ballots,  including  the 
one  first  delivered  to  hinu"    Sec.  1121,  Code  Supp.,  1913. 

The  attorney  general  is  required  by  Section  1111  of  the 
Code  to  prepare  a  card  of  instructions,  and  copies  of  this  are 
caused  to  be  printed  and  posted  in  the  several  voting  precincts 

of  the  state.  These,  it  seems  needless  to  say, 
^*  baUoS^wen-  ^^  ^^*  Supersede  the  statutes,  but  are  in- 
oo^aA^rdoi  tended  to  guide  the  voter,  and  especially  to 
widenoef"*'  enable  him  to  avoid  any  mistake  in  express- 
ing his  choice,  and  prevent  him  from  loading 
his  ballot  with  identifying  marks.  Thus  in  the  **Card  of 
Instructions"  issued,  voters  were  warned  that  **any  erasure 
or  identification  marks,  or  otherwise  spoiling  or  defacing  a 
ballot,  will  render  it  invalid,"  and  directed  what  to  do  in 
such  event.  Of  course  this  is  not  correct  in  all  cases,  but  the 
voter  is  not  ordinarily  wtU  enough  informed  to  say  what  will 
be  deemed  an  identifying  mark,  and  the  only  safe  course  for 
him^to  pursue  is  to  surrender  such  a  ballot  and  avoid  any 
chance  of  having  his  vote  rejected.  But  whether  any  of  these, 
as  they  appear  on  the  ballot,  constitutes  an  identifying  mark 
is  not  to  be  determined  from  the  card  of  instructions,  and 

the  card  had  no  place  in  the  evidence.    The 

^'  bauou^  Wen-      ^^^^ots  neccssarily  are  the  only  evidence  of 

irSenUontoT'      ^^**    ^*^    intended    by    an3rthing    placed 

widenca  thereon  by  the  voter,  and  it  is  often  difficult 

to  determine  whether  any  particular  mark 
was  designed  or  might  be  used  for  identification  as  the  ballot 
of  the  person  casting  it.  As  said  in  Whitfam  v.  Zahorik,JSl 
Iowa  23: 

''It  will  not  do  to  say  that  all  ballots  which  bear  marks 
not  authorized  by  law  should  be  rejected.     All  voters  are 
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not  alike  skillful  in  marking.  Some  are  not  accustomed  to 
using  a  pen  or  pencil,  and  may  place  some  slight  mark  on 
the  ballot  inadvertently,  or  a  cross  first  made  may  be  clumsily 
retraced.  It  is  evident  that  in  such  cases,  and  in  others  where 
the  unauthorized  mark  is  not  of  a  character  to  be  used  readily 
for  the  purpose  of  identification,  the  ballots  should  be  counted, 
but  where  the  unauthorized  marks  are  made  deliberately,  and 
may  be  used  as  a  means  of  identifying  the  ballot,  it  should 
be  rejected." 

In  Voorhees  v.  Amdd,  108  Iowa  77,  Granger,  J.,  speak- 
ing for  the  court,  said : 

**The  unauthorized  marks,  to  be  identifying,  must  be 
deliberately  made,  as  we  said  in  the  Whittam  case,  and  not  be 
merely  accidental,  or  the  result  of  inexperience  in  the  use  of 
pen  or  pencil,  or  a  mere  effort  to  correct  what  may  be  thought 
to  be  an  improper  marking.  ...  On  some  of  the  ballots  in 
this  case,  where  there  is  a  wide  departure  from  the  legal 
requirements,  we  may  safely  say  that  the  unnecessary  marks 
could  not  be  used  for  identification,  because  the  maker  could 
never  describe  them  to  another  so  far  as  to  permit  of  their 
use  for  that  purpose.  In  other  cases,  it  is  doubtful  whether 
they  could  be  so  used  or  not.  In  such  cases,  the  question  is 
one  of  fact  for  the  jury,  because  there  might  reasonably  exist 
differences  of  opinion  as  to  the  fact.  In  such  cases,  the  ballot 
should  be  put  in  evidence,  and  the  jury  permitted,  under 
instructions,  to  determine  whether  there  has  been  a  deliberate 
departure  in  the  marking,  and  in  a  way  that  it  might  be  used 
to  identify  the  ballot." 

In  Kelso  v.  Wright,  110  Iowa  560,  it  was  observed  that: 

''What  constitutes  an  identification  mark  upon  a  ballot 
is  generally  a  question  of  fact  for  the  trial  court,  and  its 
finding,  or  the  finding  of  the  jury,  if  the  case  is  submitted  to 
a  jury,  is  conclusive  on  appeal." 

See  also  Morrison  v,  Pepperman,  112  Iowa  471 ;  Spwrrier 
V.  McLennan,  115  Iowa  461. 
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The  distinguishing  mark  prohibited  by  law  is  one  which 
will  enable  a  person  to  single  out  and  separate  the  ballot 
from  others  cast  at  the  election.    It  is  something  done  to  the 

ballot  by  the  elector  designedly  and  for  the 
baiiotBMden-      purpose  of  indicating  who  cast  it,  thereby 

tifled  ballots :  .  i  j 

rules  to  deter-     evading  the  law  insuring  the  secrecy  of  the 

ballot.  In  order  to  reject  it,  the  court  should 
be  able  to  say  from  the  appearance  of  the  ballot  itself  that 
the  voter  probably  changed  it  from  its  condition  when  handed 
to  him  by  the  judges  of  election,  otherwise  than  as  authorized, 
for  the  purpose  of  enabling  another  to  distinguish  it  from 
others.  The  law  does  not  contemplate  that  the  elector  will 
see  his  ballot  after  it  is  cast.  The  design  of  the  Australian 
ballot  law  is  not  only  to  free  the  voter  from  intimidation,  by 
making  his  way  of  voting  known  only  to  himself,  but  to  close 
the  door  securely,  as  nearly  as  human  ingenuity  can,  against 
making  merchandise  of  his  vote.  As  said  in  Sego  v.  Stoddard, 
136  Ind.  297  (22  L.  R.  A.  468) : 

**The  idea  was  not,  as  appellant's  counsel  seem  to  think, 
to  so  provide  as  to  render  it  impossible  for  the  purchased 
or  bribed  voter  to  afterwards  identify  the  ticket  he  voted  by 
looking  at  and  inspecting  it,  because  the  other  provisions  of 
the  act  provide  for  a  destruction  of  the  ballots  after  they 
are  counted,  and  before  anybody  except  the  oflScers  can  see 
them ;  but  it  was  to  guard  against  the  possibility  of  the  vote 
seller's  indicating  to  the  buyer  in  advance  how  his  ballot 
would  be  distinguished  from  the  other  ballots  in  the  box, 
so  that  the  buyer  or  his  agent,  who  may  be  one  of  the 
election  officers,  could  tell,  when  the  bribed  voter's  ballot  was 
reached  in  the  count,  that  such  bribed  voter  had  carried  out 
his  contract.  It  was  believed  that,  if  it  could  be  rendered 
impossible  for  the  buyer  or  his  agent  to  identify  the  ballot 
voted  by  the  purchased  voter  from  a  mere  indication  before- 
hand how  it  should  be  marked,  the  desired  end  would  be 
reached;  because  it  was  believed  that,  as  a  general  thing,  a 
vote  buyer  would  not  risk  his  money  on  a  vote  seller  without 
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some  assurance  other  than  the  mere  word  of  the  bribed 
voter. ' '  f 

See  also  Witwi  v.  Blackman,  229  111.  198  (82  N.  E..  215). 

But  in  guarding  the  secrecy  of  the  ballot,  it  was  not  the 
design  of  the  law  to  disfranchise  the  honest  voter.  Though 
intended  to  purge  elections  of  bribery,  corruption  and  fraud, 
this  ought  to  be  accomplished  without  preventing  the  fair 
expression  of  the  will  of  the  electors  of  the  state.  The  law, 
then,  should  be  so  construed,  if  possible,  as  to  eliminate  the 
evils  mentioned,  without  interfering  further  than  essential 
with  the  privilege  of  voting,  as  likely  to  be  exercised  by 
electors  generally,  acting  honestly  under  existing  statutory 
regulations.  Some  of  the  earlier  decisions,  rendered  shortly 
after  the  enactment  of  the  Australian  ballot  law  in  the  several 
states,  are  somewhat  extreme  in  applying  that  portion  relating 
to  identifying  marks,  going,  as  we  think,  to  the  verge  of 
infringing  on  the  free  exercise  of  the  voting  franchise;  but 
these  may  be  explained,  if  not  justified,  by  the  supposed 
prevalence  of  corrupt  practices  at  elections  prior  to  such 
enactment  and  the  laudable  purpose  of  efficiently  applying 
the  remedy.  Subsequent  experience  has  disclosed  how  the 
ordinary  voter  proceeds  under  regulations  in  preparing  his 
ballot,  and  many  of  the  marks  at  first  denounced  as  evidencing 
a  corrupt  purpose  are  now  thought  to  be  due  to  carelessness, 
accident  or  inadvertence.  "What  is  an  identifying  mark  is 
not  defined  in  our  statute,  and  whether  any  mark  on  a  ballot 
other  than  the  cross  authorized  to  be  placed  thereon  was 
intended  as  a  means  of  identifying  such  ballot  must  be  deter- 
mined from  the  consideration  of  its  adaptability  for  that  pur- 
pose, its  relation  to  other  markj  thereon,  whether  it  may 
have  resulted  from  accident,  inadvertence,  carelessness  or  evi- 
denced design,  and  the  similarity  of  the  ballot  with  others 
cast  and  the  like.  In  other  words,  the  court,  in  deciding  the 
issue  as  to  whether  the  ballot  has  been  marked  so  as  to  be 
identified  by  another,  may  and  should  consider  all  the  evi- 
dence and  circumstances  bearing  thereon,  precisely  as  in  pass- 
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ing  on  any  other  issue.  Electors  are  not  presumed  to  have 
acted  corruptly,  and  identifications  only  which  may  fairly 
be  said  to  be  reasonably  suited  for  such  purpose  and  likely 
to  have  been  so  intended  will  justify  the  rejection  of  the 
ballot.  Bartlett  v.  Mclntire,  108  Me.  161  (79  Atl.  525) ; 
Parker  v.  Hughes,  64  Kans.  216  (67  Pac.  637) ;  Homer  v. 
Pepper  (N.  D.),  79  N.  W.  1018;  Coughlin  v.  McElrm/,  72 
Conn.  99  (43  Atl.  854) ;  Church  v.  Walker,  10  S.  D.  450  (74 
N.  W.  198) ;  State  v.  Fawcett,  17  Wash.  188  (49  Pac.  346). 

II.  Reverting  now  to  the  ballots  before  us,  we  may  first 
consider  the  five  to  which  contestant  objected.  In  Exhibit 
"B,"  a  perpendicular  line  had  been  drawn  in  the  square 
before  the  name  of  the  candidate  for  secretary  of  state  on 
the  democratic  ticket  and  then  erased,  and  a  light  pencil  mark 
extended  down  around  it  to  the  lower  comer  at  the  left  side, 
in  the  form  of  the  letter  "C."  This  might  readily  have  been 
described  to  another,  must  have  been  deliberately  made,  and 
was  well  adapted  for  identification.  We  are  of  the  opinion 
that  the  ballot  should  not  have  been  counted.  In  Exhibit 
**D,"  the  lines  of  the  cross  in  the  square  before  incumbent's 
name  evidently  had  been  retraced.  The  ballot  was  rightly 
counted  for  incumbent.    Whittam  v.  Zakorik,  supra. 

The  objection  to  Exhibit  ''G"  was  that  the  mark  in  the 
square  before  the  name  of  HoUingal,  candidate  for  township 
trustee  on  the  democratic  ticket,  might  be  used  for  the  pur- 
pose of  identification.  The  elector  had  made  a  cross  and  then 
appears  to  have  undertaken  to  erase  it  with  a  soiled  rubber 
or  wet  finger  or  thumb.  Probably,  after  marking,  he  observed 
the  name,  and,  not  wanting  to  vote  for  the  candidate,  under- 
took to  remove  the  cross,  after  having  made  it,  or  upon 
changing  his  mind.  The  condition  is  not  easy  to  describe,  nor 
one  likely  to  have  been  caused  for  the  purpose  of  identifica- 
tion, and  we  are  inclined  to  concur  with  the  trial  court  in 
finding  that  the  ballot  should  be  counted. 

In  Exhibit  **K,"  some  mark  had  been  attempted  to  be 
erased  in  the  square  before  incumbent's  name,  and  there- 
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after  a  cross  was  distinctly  inserted  therein.    The  attempted 

erasure  was  in  and  about  the  square,  clumsily 
4.  ELBCTION8:        done,  with  hands  not  too  clean:  but  the  mere 

baUots :  iden*  '  ' 

^^2^5?^**'      fact  that  an  erasure  is  not  successfully  or 

neatly  done  does  not  indicate  that  it  was 
desi^edly  done,  with  the  intention  of  identifying  the  ballot. 
Electors  will  erase  in  event  of  mistakes,  notwithstanding 
cards  of  instructions,  and  undertake  to  correct  for  them- 
selves, and  courts  should  recognize  this  inclination  or  tend- 
ency, in  passing  on  the  question  as  to  whether  what  was  done 
was  meant  to  be  used  as  a  means  of  identification.  There 
was  no  error  in  counting  the  ballot. 

Exhibit  **M"  had  a  cross  in  the  square  before  incum- 
bent's name,  and  when  offered  by  him,  was  objected  to  for 
that,  as  was  claimed,  there  was  also  a  cross  in  the  square 

before  contestant's  name.     The  elector  had 

^'  SuoS^wcn-      ^^^^  *  er<^a  in  the  square  before  contestant's 

uSSuc^Mfiu"      name,  attempted  to  erase,  and  had  succeeded 

Sosaf  effect       ^  ^o  far  as  to  leave  a  mere  trace  of  the  lines, 

so  that  they  are  barely  distinguishable  to  the 
eye.  In  the  face  of  this  manifest  effort  to  erase  the  lines, 
evidently  inadvertently  or  accidentally  drawn,  or  erased 
owing  to  change  of  mind,  it  ought  not  to  be  said  that  these 
tracings  constitute  a  marking  of  the  ballot  or  an  identifying 
mark,  but  should  be  held  that  the  attempt  was  merely  to 
eradicate  such  lines  and  to  mark  the  ballot  for  incumbent 

only.    What  he  did  refutes  any  inference  of 

*'  baUou^duai       *^^  purpose  of  voting  for  both  candidates  for 

Sasur^  effect    ^^^  sanne  office,  and  it  cannot  be  said  that  this 

was  done  designedly,  for  the  purpose  of  iden- 
tification. Quite  naturally  a  person  would  think  that  such 
a  mistake  could  be  corrected  as  this  was  done,  and  that  he 
did  so,  as  we  think,  casts  no  doubt  on  his  good  faith  in  what 
he  did.  Moreover,  the  circumstance  that  a  large  number  of 
the  ballots  contained  similar  erasures  either  of  marks  in  the 
square  before  the  name  of  incumbent  or  in  the  square  before 


/ 
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the  name  of  Egelhof,  candidate  on  the  progressive  ticket,  indi- 
cates strongly  that  the  mark  was  made  inadvertently  or  care- 
lessly or  accidentally,  and  that  the  voter,  in  undertaking  to 
erase  the  same,  was  not  trying  to  identify  his  ballot,  but  to 
correct  it.  This,  with  the  three  ballots  previously  considered, 
should  be  counted. 

The  contestant  offered  188  ballots.  Of  these,  six  were 
marked  by  a  cross  in  the  square  before  contestant's  name, 
and  the  square  before  incumbent's  name  was  marked  full  by 
lead  pencil,  so  as  to  color  it  to  the  lines.  This  was  well  cal- 
culated to  serve  as  a  mark  of  identification.  A  glance  would 
have  been  sufficient  to  apprise  anyone  of  its  condition,  and 
that  this  was  deliberately  done  by  the  elector  cannot  be 
doubted.    These  were  rightly  rejected. 

In  one  ballot,  there  is  a  straight  mark  in  the  square 
before  incumbent's  name,  with  no  attempt  to  erase;  while  in 
two  others  at  least,  the  electors  attempted  to  erase  such  mark. 
Evidently  the  voter  made  this  without  observing  the  name  of 
the  candidate,  and  immediately  went  across  to  that  of  con- 
testant. We  are  not  inclined  to  regard  these  marks  as 
intended  for  identification  of  the  ballots.  In  one  ballot,  there 
was  an  erasure  of  something  in  a  square  opposite  the  name 
of  a  candidate  for  justice  of  the  peace,  and  the  paper  was 
somewhat  soiled.  We  do  not  regard  this  as  intended  to  iden- 
tify. It  is  merely  an  erasure  which  the  voter  thought  himself 
entitled  to  make,  in  order  to  avoid  voting  for  that  candidate. 
In  about  40  of  the  remaining  ballots,  some  mark  appears  to 
have  been  made  in  the  square  before  incumbent's  name,  and 
to  have  been  entirely  erased.  This  was  done  sometimes  neatly 
and  evidently  with  a  rubber,  and  at  other  times  by  the  use  of 
the  hand  or  otherwise,  but  so  as  to  completely  obliterate  the 
lead  pencil  marks.  In  most  instances,  the  paper  was  soiled. 
That  done  evidently  was  for  the  purpose  of  removing  some 
mark  which  might,  if  not  removed,  have  indicated  a  purpose 
to  vote  for  incumbent.  In  every  instance,  the  cross  in  the 
square  before  the  contestant's  name  was  distinct.     Evidently, 
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in  marking  the  squares  of  the  democratic  county  ticket,  the 
voter  had  marked  the  square  with  his  right  hand,  and  by 
impulse  and  in  going  down  the  line,  had  placed,  or  started 
to  place,  a  cross  in  the  square  before  incumbent's  name,  and, 
upon  discovering  the  mistake,  had  erased  this  and  passed  over 
to  the  independent  column  and  voted  for  the  contestant.  As 
previously  indicated,  we  are  not  inclined  to  regard  such 
erasures,  which,  in  all  reasonable  probability,  were  honestly 
made,  and  are  so  little  suited  for  the  purpose,  as  marks  of 
identification.  In  each  of  more  than  130  of  the  ballots,  a 
cross  had  been  made  in  the  square  before  incumbent's  name 
and  then  erased,  and  a  cross  in  heavy  lines  inserted  in  the 
square  before  contestant's  name,  as  though,  after  the  erasure, 
the  pencil  had  been  wet  before  drawing  the  lines.  In  every 
instance,  the  cross  before  incumbent's  name  was  so  completely 
erased  that  merely  the  trace  of  the  lines  is  perceptible.  Most 
of  the  erasures  appear  to  have  been  neatly  effected  by  the  use 
of  a  rubber,'  though  in  some  instances,  the  paper  is  more  or 
less  soiled.  The  condition  of  the  erasure  and  the  cross  drawn 
before  contestant's  name  strongly  emphasizes  the  purpose  of 
the  elector  to  cast  his  vote  for  contestant  only,  and  in  the 
face  of  what  we  know  was  intended,  we  are  not  ready  to 
regard  the  mere  traces  of  the  lines  in  the  square  before 
incumbent's  name  as  marks,  such  as  contemplated  by  statute. 
The  elector  conclusively  demonstrated  his  purpose  to  obliter- 
ate the  cross  there ;  and,  in  view  of  the  condition  of  the  bdUot, 
should  be  held  to  have  accomplished  his  purpose.  As  pre- 
viously suggested,  the  mistake  in  inserting  the  cross  before 
incumbent's  name  was  probably  owing  to  the  impulse  in  fol- 
lowing the  squares  down  on  the  democratic  ticket,  and  drawing 
the  lines  before  observing  the  candidacy,  and,  upon  observ- 
ing, erasing  the  same,  as  one  naturally  would,  and  then  mois- 
tening the  pencil  and  making  the  mark  where  desired.  This 
inference  finds  support  in  the  large  number  of  ballots  appear- 
ing in  the  same  condition,  and  we  are  abidingly  convinced 
that  what  was  done  by  this  large  number  of  electors  was  with- 
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out  thought  of  identification,  and  with  the  design  only  of 
voting  for  the  candidate  of  their  choice,  and  that  these  bal- 
lots should  have  been  counted  for  contestant.  Some  other 
ballots  are  claimed  to  bear  identifying  marks;  but,  as  they 
are  not  the  subject  of  argument  by  either  party  and  cannot 
change  the  result,  they  are  not  considered.  Contestant  should 
have  been  declared  elected. — Reversed. 

Evans,  C.  J.,  Gaynor  and  Salingeb,  J  J.,  concur. 


S.  A.  Oilman,  Appellant,  v.  R.  T.  McDaniels,  Appellee. 

APPEAL  AND  EBBOB:    Beaervatlon  of  Ezceptlona— liiBtractions. 

1  Objections  or  exceptions  to  instructions  must  be  made  before  the 
instructions  are  read  to  the  jury.     (Sec  3705-a,  Code  Supp.,  1913.) 

TBIAL:    Beceptlon   of   Evidence — Objectloiis — Sufficiency.    An   ob- 

2  jector  to  evidence  wiU  not  be  permitted  to  withhold  bis  real 
objections  to  offered  evidence  and  ambush  his  opponent  and  the 
court  under  cover  of  a  general  dragnet  objection  that  the  evidence 
is  "incompetent,  immaterial,  irrelevant  and  not  the  proper  measure 
of  damages."  So  held  where  counsel,  under  the  latter  objection, 
sought,  on  appeal,  to  raise  the  objection  that  the  offered  evidence 
was  inadmissible  under  the  statute  of  frauds. 

EVIDENOE:    Opinion  Evidence— Cultivation  of  Fann— Benefits.    A 

3  farmer  may  give  an  opinion  as  to  the  value  of  the  permanent 
benefits  accruing  to  land  from  the  mere  cultivation  thereof. 

FBAX7DS,  STATUTE  OF:    Objections— How  Balsed.    When  the  face 

4  of  the  pleadings  reveals  the  fact  that  the  contract  pleaded  is  within 
the  statute  of  frauds,  objections  thereto  on  such  grounds  must  be 
made  (a)  by  demurrer,  or  (b)  when  the  evidence  is  offered. 

APPEAL  AND  EBBOB:    Exceptions— Failnie  to  Beserve— Instroc- 

5  tlons.  Instructions  passed  without  exception  constitute  the  law 
of  the  ca«e.  ^ 

Appeal  from  Wright  District  Court. — Chakles  E.  Albbook, 

Judge. 

Thursday,  Junb  29,  1916. 
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Action  at  law  to  recover  $424  rent  alleged  to  be  due  on 
an  oral  contract ;  a  second  count  to  recover  the  same  upon  a 
quantum  meruit  for  the  use  of  land.  The  defendant  counter- 
claimed,  and  asked  to  recover  $360  rent  paid  by  him  and  $200 
for  work  and  labor  in  preparing  and  plowing  land  and  put- 
ting it  in  condition  for  cropping  as  soon  as  it  should  be  tiled 
under  an  agreement  as  alleged  by  him.  Defendant  alleges 
that  the  tiling  was  not  done  as  agreed.  Trial  to  a  jury,  £^nd 
a  verdict  in  favor  of  the  defendant  in  the  sum  of  $280.  By 
special  findings,  the  jury  answered  that  they  allowed  plaintiff 
$180  as  rental,  and  allowed  the  defendant  the  sum  of  $460, 
the  diflference  between  the  two  being  the  amount  of  the  gen- 
eral verdict.  The  court  rendered  judgment  against  plaintiflf 
for  $280  and  costs.    The  plaintiff  appeals. — Affirmed, 

Prince  &  Neese  and  BirdsaU  &  BirdsaU,  for  appellant. 
Nagle  &  Nagle,  for  appellee. 

Preston,  J. — 1.  Plaintiff  avers  that,  about  August  1, 
1911,  by  oral  agreement,  he  leased  to  the  defendant,  for  the 
term  of  one  year  from  March  1,  1912,  certain  farm  land ;  that 
for  the  use  of  said  premises  defendant  promised  and  agreed 
to  pay  as  rent  two  fifths  of  the  grain  raised  on  the  same,  and 
$4  per  acre  for  the  land  not  used  in  raising  grain.  Plaintiff 
alleged  that  there  are  106  acres  of  such  land ;  alleged  also  that 
the  agreement  was  that  one  half  the  rent  was  to  he  paid  Sep- 
tember 20,  1912,  and  the  other  half,  January  1,  1913;  that 
defendant  entered  upon  and  has  continued  in  possession  of 
said  premises  for  the  term  of  said  lease;  that  there  is  now 
due  $424.  In  the  second  count,  plaintiff  averred  that  defend- 
ant used  and  continued  in  possession  of  the  land  from  March 
1,  1912,  the  reasonable  value  of  which  was  two  fifths  of  grain 
grown  and  $4  per  acre  for  other  land. 

Defendant  denies  all  allegations  in  the  petition;  denies 
that  he  made  an  oral  agreement  of  lease  with  plaintiff  in 
August,  1911,  and  denies  that  he  entered  upon  or  used  said 
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premises  during  the  year  1912  under  any  lease  made  in  the 
year  1911.  He  says  further  that,  about  September,  1910,  he 
had  a  conversation  with  plaintiff  about  leasing  the  property 
described ;  that  at  said  time  the  land  was  low,  wet  and  not 
tiled,  and  not  in  a  condition  to  be  successfully  farmed;  that 
large  portions  thereof  had  been  partially  farmed  in  previous 
years,  and,  because  of  the  wet  character  of  the  land,  had  gone 
back  and  grown  up  to  weeds;  and  that  plaintiff  induced 
defendant  to  lease  the  land,  stating  and  representing  to  him 
that,  if  he  would  lease  it  for  two  years  from  March  1,  1911, 
he  (plaintiff)  would  thoroughly  tile  all  of  said  land  so  that 
defendant  could  cultivate  the  same;  that,  relying  upon  said 
promise,  the  defendant,  about  September,  1910,  entered  into 
an  oral  agreement  with  plaintiff  for  the  use  of  said  land  for 
two  years  from  March  1,  1911,  in  which  oral  agreement  plain- 
tiff orally  undertook  to  tile  all  of  said  land,  so  that  defendant 
could  cultivate  the  same  during  each  of  said  years;  that 
defendant  was  to  pay  as  rent  two  fifths  of  the  grain  and  $4 
per  acre  for  about  90  acres,  making  $360  cash  rent ;  that,  in 
pursuance  of  said  oral  agreement,  and  relying  thereon, 
defendant  took  possession  and  paid  the  cash  rent  of  $360, 
and  performed  a  large  amount  of  work  and  labor,  preparing 
and  plowing  and  putting  the  wet  land  in  a  condition  for 
cropping  as  soon  as  the  same  was  tiled,  which  work  was  made 
necessary  to  be  done  so  as  to  enable  him  to  farm  the  wet  land 
as  soon  as  it  was  tiled,  which  services  so  rendered  were  worth 
$200,  all  of  which  inured  to  the  permanent  benefit  of  said 
land,  and  for  which  he  received  no  benefit ;  that  plaintiff  has 
repudiated  the  agreement  and  refused  and  neglected  to  tile 
the  land.  Defendant  asks  judgment  for  $560  and  costs. 
Defendant  admits  that  he  used  and  occupied  the  land  for  the 
year  1912,  but  denies  that  the  fair  rental  value  was  two 
fifths  of  the  grain  and  $4  per  acre  for  the  balance,  but  says 
that  the  fair  rental  value  of  the  cultivated  land  in  the  con- 
dition it  was  in  was  not  more  than  one  third  of  the  grain. 
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and  that  the  fair  rental  value  of  the  balance  was  not  more 
than  $250. 

For  reply  to  the  counterclaim,  plaintiff  denies  all  allega- 
tions therein,  and  says  that  defendant  paid  to  plaintiff  all 
cash  rent  due  on  account  of  the  use  of  said  premises  for  the 
year  commencing  March  1,  1911,  up  to  March  1,  1912,  and 
delivered  to  plaintiff  all  grain  rent  due  him  thereon;  that 
plaintiff  and  defendant  settled  and  compromised  all  demands 
for  that  year,  and  further  alleges  that  the  agreement  stated 
in  the  second  paragraph  or  division  of  defendant's  answer 
and  eounterdaim  is  within  the  statute  of  frauds  and  void. 

The  first  two  assignments  of  error  relate  to  the  admis^ 
don  of  testimony  and  are  argued  together.  The  other  errors 
assigned,  except  the  last,  relate  to  alleged  error  in  the  instruc- 
tions. The  instructions  given  were  not  ex- 
'  sbsor:  reser-      ccptcd  to.    But,  as  the  Statute  is  not  complied 

vatlonof  .  ,     .  ■• 

excepuons:         with  in  regard  to  excepting  to  instructions 

given  by  the  court,  we  need  not  notice  this 
further.    Sec.  3705-a,  Code  Supp.,  1913. 

The  last  assignment  of  error  states  that  the  court  erred 
in  overruling  defendant's  motion  for  new  trial,  which  motion 
was  based  upon  substantially  the  same  grounds. 

The  defendant  testified  that  he  took  possession  of  the 
farm  a  few  days  after  he  rented  itj  and  plowed  about  80 
acres  in  the  fall  of  1910,  and  that  in  plowing  the  land  he 

relied  upon  plaintiff's  promise  to  tile  the  land 
'  reception  of        80  that  defendant  could  crop  it;  that  some 

evidence : 

objecuons:         portions  of  the  land  that  he  plowed  were  so 

sufficiency.  -^  '^ 

wet  that  he  was  not  able  to  crop  it  in  1911 ; 
that  they  plowed  some  of  the  land  that  was  too  wet  to  be 
cultivated  without  being  tiled ;  that  they  plowed  about  20  to 
30  acres  more  in  the  spring  of  1911,  and  plowed  somewhere 
in  the  neighborhood  of  20  acres  that  he  was  not  able  to  suc- 
cessfully cultivate  and  raise  a  crop  on;  that  he  plowed  the 
land  in  the  spring  and  then  disked  it;  that  he  planted  the 
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crop  and  it  was  so  wet  that  it  drowned  out;  that  part  of  it 
he  planted  over,  and  that  drowned  out.  He  was  then  asked 
this  question: 

'*Q.  Was  the  plowing  and  disking  and  cultivating  that 
you  gave  the  land  of  some  benefit  to  the  land  regardless  of 
the  crops!  (Objected  to  as  calling  for  the  conclusion  or 
opinion  of  the  witness,  and  for  the  further  reason  that  it  is 
incompetent  and  not  the  proper  measure  of  damages.  Over- 
ruled. Plaintiff  excepts.)  A.  Yes,  sir.  Q.  What  was  the 
fair  value  of  the  work  and  labor  that  you  performed  in  the 
preparation  of  that  20  acres  on  which  you  got  no  crop! 
(Objected  to  as  incompetent,  immaterial,  irrelevant,  not  the 
proper  measure  of  damages.  Objection  overruled.  Plaintiff 
excepts.)  Q.  That  is,  how  much  it  was  worth!  (Objected 
to  for  the  same  reason  last  stated.  Objection  overruled. 
Plaintiff  excepts.)     A.  I  should  judge  it  was  worth  $5  an 


acre." 


The  argument  of  appellant  at  this  point  embraces  three 
propositions : 

(1)  That  defendant's  action  upon  the  item  of  his  coun- 
terclaim,— that  is,  recovery  for  money  expended  and  time  lost 
on  20-acre  tract  by  reason  of  plaintiff's  alleged  failure  to  tile, 
— arises  out  of  an  oral  lease  of  land  for  a  term  of  two  years, 
which  falls  within  the  statute  of  frauds ;  and  that  the  agree- 
ment was  not  fully  executed,  and  the  taking  of  possession, 
payment  of  rent,  or  part  performance,  did  not  remove  the  bar 
of  the  statute,  citing  Sec.  4626  of  the  Code  of  1897,  and  Iowa 
cases. 

(2)  That,  if  the  jury  should  find  that  the  contract  was 
an  oral  lease  for  two  years,  defendant  could  recover  nothing 
upon  his  counterclaim,  unless  he  has  shown  by  the  evidence 
that  he  made  permanent  improvements  upon  the  land;  that 
is,  that  he  is  only  entitled  to  recover  for  services  rendered,  or 
expense  incurred  thereunder,  a  sum  equal  to  the  extent  the 
land  was  enhanced  in  value  or  the  other  party  enriched 
thereby. 
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(3)     That  no  foundation  was  laid  for  the  testimony. 

It  will  be  remembered  that  plaintiff  alleged  that  the  con- 
tract of  lease  was  for  one  year,  and  that  defendant  remained 
in  possession,  while  defendant  alleges  that  the  contract  was 
for  two  years.  There  was  the  same  conflict  in  the  testimony 
of  the  parties  testifying  as  witnesses  as  to  the  contract,  also, 
as  to  when  the  contract  was  made. 

Coming  back  now  to  the  questions  propounded  and  the 
objections  thereto,  we  assume  that  the  first  question  had  refer- 
ence to  some  permanent  benefit  to  the  land,  because  it  asks 

that, — that  is,  whether  the  cultivation  was  of 

'  opinion  evi-        somc  benefit  to  the  land,  regardless  of  the 

uon  of  farm :       crops.    There  is  no  objection  that  no  f ounda- 

beneflta.  ^  .  . 

tion  was  laid  as  now  argued  in  this  court. 
The  first  part  of  the  objection  is  that  it  calls  for  the  conclu- 
sion and  opinion  of  the  witness.  We  think  this  proper,  where 
foundation  has  been  laid.  Defendant  was  a  farmer.  The  last 
part  of  the  objection  and  the  objection  to  the  other  testimony 
as  to  the  value  of  the  work  and  labor  performed  was,  as  to  the 
first,  that  it  was  incompetent  and  not  the  proper  measure  of 
damages,  and  as  to  the  rest,  that  it  was  incompetent,  imma- 
terial, irrelevant  and  not  the  proper  measure  of  damages. 
We  have  held  that  such  an  objection  raises  no  question  for 
determination  here.  Harvey  v.  Mason  City  &  Fort  Dodge 
R.  Co.,  129  Iowa  465,  at  482. 

Other  cases  hold  that  such  an  objection  is  not  sufficient 
if  it  can  be  made  more  specific.  The  objection  here  could 
have  been  more  specific.    The  objection  most  strongly  urged 

here  by  appellant  is  in  regard  to  the  statute 

*•  1?:^^"J5l^         of  frauds,  and  it  will  be  noticed  that  that 

howra.?i^         objection  is  not  made  at  all  to  any  of  this 

testimony.  The  statute  provides  substan- 
tially that,  except  when  otherwise  specially  provided,  no  evi- 
dence of  certain  contracts  is  competent  unless  it  be  in  writing 
and  signed  by  the  party  charged  or  by  his  authorized  agent. 

Vol.  177  Ia.— 6 
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Paragraph  4  of  Code  Sec.  4625  covers  contracts  for  the  crea- 
tion or  transfer  of  any  interest  in  lands  except  leases  for  a 
term  not  exceeding  one  year,  and  5,  those  that  are  not  to  be 
performed  within  one  year  from  the  making  thereof.  Under 
this  section,  it  has  been  held  that  the  objection  that  a  contract 
is  within  the  statute  of  frauds,  and  therefore  that  any  parol 
evidence  thereof  is  inadmissible,  cannot  be  raised  unless  the 
objection  is  made  in  the  pleadings,  or  when  the  evidence  is 
offered.  Eolt  v.  Brown,  63  Iowa  319.  In  the  instant  case, 
the  statute  was  pleaded  by  plaintiff  in  his  reply,  which  was 
an  answer  to  defendant's  counterclaim,  and  it  has  also  been 
held  that,  if  it  appears  from  the  face  of  the  petition  that  the 
cause  of  action  is  based  upon  a  contract  which  should  be 
evidenced  in  writing,  but  is  not  so  evidenced,  the  objection 
should  be  raised  by  demurrer,  and  not  by  answer.  Wiseman 
V.  Thompson,  94  Iowa  607. 

In  the  instant  case,  no  question  as  to  the  statute  of  frauds 
is  raised  by  the  contract  as  pleaded  by  plaintiff,  but  only,  if 
at  all,  in  the  defendant's  counterclaim;  and,  if  the  objection 
is  good,  it  appears  on  the  face  of  the  counterclaim,  which  is 
the  defendant's  petition  as  to  defendant's  claim  against  the 
plaintiff,  and  in  that  case,  the  objection  must  be  raised  by 
demurrer  or  objection  to  the  evidence.  Wiseman  v.  Thomp- 
son, supra.  The  plaintiff  did  not  raise  the  objection  in  either 
way,  and,  under  the  holdings,  he  waived  the  objection.  It 
has  also  been  held  that,  when  parol  evidence  of  a  contract 
within  the  statute  of  frauds  is  introduced  upon  trial  without 
objection,  it  cannot  afterwards  be  objected  to  upon  appeal. 
Crossen  v.  White,  19  Iowa  109. 

2.  As  to  Instructions  2  and  4,  requested  by  plaintiff,  it 
is  doubtful  whether  the  statute  has  been  complied  with  in 
reference  to  the  exception  to  these  instructions ;  but,  if  the 
exception  is  sufficient,  we  think  there  is  no  merit  in  plaintiff's 
claim.  The  argument  as  to  this  is  that,  under  the  contract 
alleged  by  defendant,  plaintiff's  liability  is  to  be  measured 
by  the  benefits  conferred,  and  that  the  work  done  was  not 
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si)€cially  provided  for ^ by  the  contract,  and,  unless  it  added 
to  and  enhanced  the  value  of  the  farm,  or,  in  other  words, 
added  a  permanent  improvement  thereto  or  thereon,  plaintiff 
could  not  have  been  benefited.  As  before  stated  in  the  evi- 
dence quoted,  defendant  did  testify,  over  objection  which  was 
not  well  taken,  that  the  cultivation  of  the  land  was  of  some 
benefit  to  it  regardless  of  the  crops,  and  the  argument  is, 
further,  that,  inasmuch  as  no  evidence  of  or  concerning  the 
contract  is  admissible,  no  recovery  of  damages  can  be  had 
thereon.  But,  as  already  shown,  the  evidence  was  not  objected 
to,  and,  under  the  authorities,  plaintiff  has  waived  the  question 
and  cannot  now  raise  it  in  this  court. ' 

We  may  briefly  notice  the  claims  of  the  parties  at  this 
point.  Appellee  says  that  plaintiff,  in  his  reply  to  the  coun- 
terclaim, denied  the  making  of  the  contract  and  pleaded  the 
statute  of  frauds,  and  that  this  amounted  to  a  repudiation  of 
the  oral  contract  and  entitled  defendant  to  recover,  citing 
Frey  v,  Stangl,  148  Iowa  522,  at  528.  Appellee  contends  also 
that  the  contract  provided  for  the  tiling  of  the  wet  land  and 
that  defendant  should  prepare  such  land  for  cultivation  and 
crop  the  same  in  the  year  1911 ;  that  defendant  performed  his 
part  of  the  contract,  spent  his  time  and  labor  in  preparing 
the  land,  but  plaintiff  failed  to  perform  on  his  part,  failed  to 
tile  the  land  as  agreed,  by  reason  of  which  defendant  lost  the 
use  of  the  land  and  also  his  services ;  that,  by  the  preparation 
of  the  wet  land  for  cropping,  in  reliance  upon  plaintiff's 
promise  to  tile  it  so  that  he  could  crop  it,  defendant  must 
be  considered  as  having  in  that  way  paid  in  advance,  in  part 
at  least,  for  the  privilege  of  using  the  land.  Appellee  cites 
WilUams  v.  Bemis,  108  Mass.  91,  and  he  also  cites  this  case 
and  White  v.  Wieland,  109  Mass.  291,  Frazer  v.  Howe,  106 
111.  563-577,  and  Frey  v.  Stangl,  supra,  as  supporting  the 
ruling  of  the  court  in  admitting  the  testimony  referred  to  in 
Paragraph  1  of  the  opinion,  and  as  to  the  point  now  under 
consideration,  that,  where  a  person  pays  money,  renders 
services  or  conveys  property  under  an  agreement  within  the 
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statute  of  frauds,  which  the  other  party  refuses  to  perform, 
an  action  will,  lie  against  the  party  so  refusing,  to  recover  the 
money  paid  or  the  value  of  the  services  rendered  or  property 
conveyed.  In  reply  to  this,  appellant  points  out  certain  parts 
of  the  opinions  in  some  of  these  cases,  holding,  inferentially 
at  least,  that  they  are  not  applicable  to  the  facts  of  this  case, 
because,  as  appellant  claims,  there  is  no  showing  or  claim 
that  plaintiff  has  been  enriched  or  has  profited  by  the  def end- 
ant 's  actions  in  regard  to  the  item  of  the  counterclaim  now 
under  discussion.  But  we  do  not  feel  called  upon  to  deter- 
mine this  point,  because  the  question  is  not  in  the  case,  for 
the  reasons  before  given, — that  the  evidence  is  in  the  record 
without  proper  objection,  and  plaintiff  may  not  raise  the 
question  now  in  this  court. 

The  instructions  given  by  the  court  cover  the  theory  of 
the  case  upon  which  it  seems  to  have  been  tried  in  the  lower 
court,  and,  because  no  proper  exceptions  were  taken  to  the 

instructions,  they  constitute  the  law  of  the 

5.  Appeal  AND 

ERROR :  excep-       case. 
tions !  f&iluro 

to  reserve:  No  rcversiblc  error  is  shown,  and   the 

Instructions. 

judgment  of  the  district  court  is  therefore 
— Afprmed. 

Evans,  C.  J.,  Deemer  and  Weaver,  JJ.,  concuri 


Grande  Ronde  Lumber  Company,  Appellee,  v.  Des  Moines 

Casket  Company,  Appellant. 

CONTRACTS:    Acceptance — ^Evidence.    Evidence  in  the  form  of  cor- 

1  respondence  reviewed,  and  held  insufficient  to  show  an  acceptance 
of  a  proposed  contract. 

SALES:    Order  for  Goods—Acceptance— Default— Damages.    An  or- 

2  dcr  for  goods,  foUowed  by  acceptance,  imposes  liability  for  dam- 
ages in  case  of  default  in  filling  the  order.  Evidence  reviewed, 
and  held  to  show  acceptance  of  an  order  and  damages  in  conse- 
quence of  failure  to  fill  an  accepted  order. 
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Appeal  from  PoUc  District  Court. — ^W.  H.  McHenry,  Judge. 

Thursday,  June  29,  1916. 

Action  for  balance  of  account,  to  which  defendant 
pleaded  a  counterclaim.  Judgment  was  entered  for  plaintiff, 
and  the  counterclaim  dismissed.  The  defendant  appeals. — 
Reversed, 

Miller  &  Wallingford  and  OUver  H,  Miller,  for  appellant. 
Charles  F,  Maxwell  and  William  E.  Cloyes,  for  appellee. 

Ladd,  J. — The  parties  concede  an  indebtedness  of  $825.14, 
owed  to  plaintiff  on  the  account  stated  in  the  petition,  and  the 
only  controversy  is  over  the  counterclaim,  which  is  based  on 

an   alleged   breach   of   contract   claimed   to 

X    Contracts  * 

'  acceptance:        have  been  entered  into  by  correspondence. 

The  sole  issue  is  whether  there  was  a  con- 
tract; for,  if  there  was,  the  breach  and  consequent  dam- 
ages were  sufficiently  proven.  It  appears  that  the  plaintiff, 
which  may  be  designated  the  lumber  company,  was  engaged 
in  manufacturing  coffin  boxes,  or  shooks;  at  Perry,  Oregon, 
and  that  the  defendant,  which  may  be  designated  as  the  casket 
company,  was  making  and  dealing  in  caskets,  shooks,  and  the 
like,  at  Des  Moines.  Other  companies,  in  some  manner  con- 
nected therewith  and^  engaged  in  the  same  business,  were 
located  at  Sioux  City,  Kansas  City  and  Wichita.  The  agent 
of  the  lumber  company  had  solicited  business  from  the  casket 
company,  which  had  indicated  about  what  it  could  make  use 
of,  and,  on  January  30,  1912,  the  lumber  company  submitted 
prices  of  shooks  of  different  sizes,  with  numbers  correspond- 
ing, and  proposed  **to  furnish  you  your  requirements  in  these 
shooks  for  the  period  of  one  year  from  date,  based  on  a  mini- 
mum of  25  carloads,  allowing  an  option  to  increase  the 
amount  to  40  carloads,*'  and  inviting  an  order  for  a  sample 
car  covering  the  different  sizes  mentioned.  In  February,  the 
casket  company  responded  by  suggesting  that  prices  be  made 
for  factories  at  Kansas  City,  Wichita  and  Sioux  City,  as  well 
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as  Des  Moines,  and  that  certain  prices  were  too  high.  In 
response  to  this  letter,  the  lumber  company  submitted  a 
schedule  of  prices  for  deliverj-  at  each  of  the  four  localities. 
The  casket  company,  on  March  4th,  wrote  that  it  had  taken 
the  matter  up  with  the  several  factories,  and  that  it  would 
like  to  have  the  lumber  company  forward  **a  regular  made 
out  contract  giving  the  option  as  yours  of  January  30th  on 
25  cars  with  the  privilege  of  40,  with  the  understanding  that 
this  contract  is  to  include  any  of  our  houses.*'  To  this,  the 
lumber  company  responded  on  March  7th  by  sending  **a  pro- 
posal embodying  the  conditions  of  the  contract  on  your  coffin 
shooks  for  the  period  of  one  year,"  and  saying  that  the  pro- 
posal was  in  duplicate,  so  that  the  casket  company  could  sign 
one  copy  and  return  to  the  lumber  company,  and  retain  the 
other  copy.  The  proposal  accompanying  the  letter  was  that 
the  lumber  company  would  ship  25  carloads  of  coffin  shooks, 
which  the  casket  company  might  increase  to  40  carloads  to 
the  several  factories  as  ordered,  said  shooks  to  be  made 
according  to  attached  specifications,  and  stating  the  prices  at 
the  several  places,  and  adding: 

''This  proposal  shall  be  considered  as  an  option  for  you 
to  purchase  the  quantity  of  shooks  mentioned  above  for  the 
period  of  30  days.  In  case  this  proposal  is  accepted  in  30 
days,  the  same  shall  become  a  contract,  to  remain  in  effect 
until  the  first  day  of  March,  1913.". 

This  was  signed  by  the  lumber  company,  and  to  it  was 
attached  the  specification.  About  April  10th,  after  the  lapse 
of  30  days,  the  defendant  responded  by  saying  that  it  desired 
the  carload  of  boxes  before  closing  the  contract,  adding : 

'*A11  of  our  boxes  are  made  with  two  cleats  on  the  lid, 
and  your  No.  9  box  is  about  an  inch  shorter  than  our  measure- 
ment, and  we  will  expect  you  to  make  it  this  inch  longer  at 
this  price." 

Then  follow  the  details  of  the  order,  with  a  suggestion 
that  the  boxes  be  a  *  *  fair  sample  of  what  you  will  furnish  us. ' ' 
On  April  15th,  the  lumber  company  responded  by  saying  that 
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the  order  had  been  entered ;  that  the  change  in  the  length  of 
No.  9  would  be  made,  according  to  suggestion ;  that  the  boxes 
would  follow  the  specifications  sent  them  March  7th;  and 
expressed  **the  hope  that  upon  receipt  of  it  you  will  be  able 
to  close  a  contract  for  the  year's  requirements."  The  casket 
company  sent  another  order  for  boxes  on  June  7th,  specifying 
five  different  sizes,  and  added:  **We  also  want  50  A-13  and 
we  want  them  two-piece  sides."  A  shipment  was  requested 
within  30  days.  On  the  same  day,  the  casket  company  wrote 
explaining  the  delay,  and  saying,  with  reference  to  the  carload 
of  boxes  received : 

'*The  grade  of  lumber  is  very  good,  but  it  is  not  as  dry 
as  your  salesman  said  it  would  be.  He  told  me  it  would  be 
kiln  dried,  whereas  we  find  it  quite  wet.  We  have  another 
change  to  make.  The  top  cleats  on  the  boxes  you  shipped  us 
are  3%  in.  wide.  We  would  like  our  cleats  made  21/4  in.  wide 
and  we  want  them  all  made  y^  in.  shorter  than  the  inside 
measurements  of  the  box  they^  are  made  for.  We  want  the 
little  corner  cleats  made  1^^  in.  shorter  than  the  box  it  is 
meant  for  is  deep.  Now,  saving  on  these  cleats,  we  would  like 
to  have  you  make  us  an  allowance  for,  as  it  amounts  to  con- 
siderable on  the  top  cleats.  We  also  want  to  call  your  atten- 
tion to  another  thing;  that  is,  that  all  boxes  must  be  made 
with  two  sides.  This  is  what  our  contract  calls  for.  Now, 
Wichita  will  want  two  cleats  for  the  box  and  they  will  want 
the  edges  O.  G'd,  I  think.  We  will  want  another  car  of  boxes, 
and  as  soon  as  we  get  them  in  and  find  they  are  satisfactory 
and  that  you  are  making  them  as  we  want  them,  then  we  will 
give  you  the  contract  for  the  25  to  40  cars.  We  have  signed 
the  contract  today  and  we  will  hold  it  until  we  receive  the 
next  car  and  see  that  they  are  all  right.  Or,  in  other  words, 
we  will  hold  this  contract,  changing  the  cleats  and  the  sides 
as  we  have  written  you  above.  I  note  on  your  last  specifica- 
tions that  you  say  Boxes  No.  A-13  and  A-16  to  be  three  piece 
sides.  This  is  not  according  to  our  agreement  or  specifications 
made  by  your  salesman  and  accepted  by  you." 
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To  this  the  lumber  company  responded,  on  June  12th,  by 
saying : 

'*  There  seems  to  be  more  or  less  of  a  misunderstanding 
as  to  what  you  require  in  your  coffin  boxes,  as  you  mention 
some  point  in  your  letter  of  June  7th  which  has  never  come 
to  our  attention  before.'* 

It  then  says  that  the  change  in  the  width  of  cleats  will 
be  made,  but  without  reduction  in  price,  denies  that  there  is 
any  specification  indicating  that  there  were  to  be  two-piece 
sides  only,  and  proceeds: 

*  *  It  will  be  out  of  the  question  for  us  to  furnish  the  sides 
and  ends  for  the  24  and  25  in.  boxes  other  than  with  three 
pieces.  We  do  not  cut  any  lumber  wider  than  12  in.  in  the 
grade  from  which  these  shooks  are  to  be  made,  and  we  could 
not  aflford  to  cut  wide  stock  especially  for  this  business.  Now 
we  would  like  to  complete  the  contract  which  has  been  sub- 
mitted, but  we  are  not  in  position  to  do  so  except  on  the 
specifications  which  we  submitted  you  March  7th,  with  the 
following  exceptions: 

**We  will  change  the  specifications  for  box  A-9,  your  size 
5-9  to  read  81  in.  long  by  27  in.  by  22  in.  inside,  and  will 
furnish  the  21/4  in.  battens  instead  of  the  314  i^-  at  the  same 
price  as  we  have  quoted  you  for  the  latter. 

**Now  if  the  deal  can  be  closed  upon  this  basis,  we  shall 
be  glad  to  take  the  contract,  but  at  the  present  time,  we  are 
unable  to  meet  your  requirements,  or  make  any  further  reduc- 
tions in  the  price.  We  are  not  entering  your  order  of  June 
7th,  as  we  thought  better  to  take  the  matter  up  with  you  as 
outlined  above  and  have  a  proper  understanding  before  any 
complications  would  arise.  We  shall  appreciate  your  prompt 
response,  and  if  satisfactory  for  us  to  furnish  the  boxes,  as 
we  have  stated  above,  we  shall  thank  you  to  wire  us  your 
approval,  and  we  will  enter  your  order  for  prompt  attention.  *' 

On  the  back  of  this  letter,  the  president  of  the  casket 
company  wrote  in  pencil,  '*Mr.  Root,  you  had  better  wire 
them  to  make  shipment  as  per  your  letter  of  the  12th ; ' '  and 
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a  telegram  in  these  words  was  sent  on  the  17th:  **Ship  ear 
as  per  your  letter  12th."  On  June  16th,  the  defendant 
endorsed  the  following  words  on  plaintiff's  proposal  of  March 
7th:  "Accepted  June  16,  1912.  Des  Moines  Casket  Co., 
"W.  H.  A." — and  mailed  it  to  plaintiff.  On  June  17th,  the 
lumber  company  acknowledged  the  receipt  of  the  telegram, 
and,  remarking  that  the  order  had  been  entered,  said : 

"We  assume  from  the  telegram  that  it  is  now  satisfactory 
for  us  to  furnish  the  A-13  box  with  a  three-piece  side,  and  to 
furnish  all  the  boxes  with  the  2^4  in.  square  battens.  We 
have  made  out  the  order  in  this  way,  and  will  prepare  revised 
specifications,  correcting  the  lengths  of  the  5-9  box,  including 
the  2^4  in*  batten  for  all  instead  of  the  3^2  ui*  ^  originally 
specified.  This,  however,  will  make  no  change  in  the  schedule 
of  prices,  as  we  understand  that  you  accept  our  proposition 
to  change  the  specifications  as  above  and  leave  the  prices  the 
same,  as  stated  in  our  letter  of  the  12th  inst.,  to  which  you 
refer.  We  trust  we  have  interpreted  your  wishes  correctly, 
and  that  the  car  when  received  will  prove  entirely 
satisfactory." 

The  completed  schedule,  as  revised,  was  enclosed.  The 
carload  ordered  was  shipped  August  19th,  and  on  the  24th 
of  that  month,  the  casket  company  wrote : 

"Commence  to  make  for  us  a  car  of  boxes  and  we  want 
200  A-9  and  150  of  10,  Get  this  so  you  can  ship  it  to  us 
before  the  car  shortage  begins.  .  .  .  We  are  depending  on 
these  boxes,  but  how  in  the  world  are  we  to  get  these  goods 
when  you  take  30  or  60  days  to  fill  an  order?" 

Three  days  later,  the  lumber  company  indicated  its 
regret  over  the  delay,  explained  it,  and  expressed  the  belief 
that  it  would  "be  able  to  handle  your  business  perfectly  sat- 
isfactorily. We  are  entering  your  order  for  another  car  as 
requested,  and  will  get  this  out  as  soon  as  we  have  completed 
the  order  for  your  Kansas  City  house.  We  are  unable  to 
give  you  the  exact  date  of  the  shipment  of  this  last  car,  but 
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we  believe  we  will  be  safe  in  promising  that  it  will  go  forward 
in  30  days  from  this  time." 

On  September  13th,  the  lumber  company  wrote  again 
that  they  had  now  brought  up. their  work,  **and  have  been 
cutting  the  lumber  in  our  factories  from  which  to  fill  youp 
order.  .  .  .  And  believe  we  are  safe  in  assuring  you  that 
the  shipment  will  go  forward  about  Thursday  of  this  week.** 

But  on  October  2,  1912,  the  lumber  company  wrote  the 
casket  company  that : 

"Owing  to  the  recent  strong  advances  of  No.  3  pine 
boards,  we  are  compelled  to  withdraw  our  previous  price  on 
coffin  boxes.  Of  course,  the  order  which  we  now  have  on  our 
books  for  you  will  be  filled  and  invoiced  on  the  previous  price, 
but  on  any  future  business  we  will  be  pleased  to  quote  you 
new  prices  commensurate  with  the  prices  of  lumber." 

The  casket  company  advised  the  lumber  company  on 
October  25,  1912,  that  it  would  insist  upon  the  fulfillment 
of  the  contract,  and  if  this  were  not  done,  it  would  claim 
damages. 

I.  This  much  of  the  correspondence  is  essential  to  the 
full  understanding  of  the  case,  and  from  it,  it  is  apparent 
that  the  decision  must  turn  on  whether  the  lumber  company 's 
proposal  of  March  7th,  as  modified  by  its  letter  of  June  12th, 
was  accepted  by  the  casket  company.  The  latter  contends 
that  its  telegram  of  June  17th,  reading,  **Ship  car  as  per 
your  letter  12th,"  constituted  an  acceptance.  These  words 
alone  indicate  the  purchase  of  but  a  single  carload,  and 
whether,  in  so  ordering,  the  proposal  to  sell  25  carloads  with 
the  option  of  increasing  to  40  carloads  was  accepted,  neces- 
sarily depends  on  the  previous  correspondence.  It  will  be 
recalled  that  the  sample  carload  had  been  ordered  April  10th, 
and  that,  on  June  7th,  another  carload  was  ordered,  but  cer- 
tain changes  were  specified,  especially  in  the  width  of  cleats 
and  number  of  side  pieces,  and  there  was  added: 

'*We  will  want  another  car  of  boxes,  and  as  soon  as  we 
get  them  in  and  find  they  are  satisfactory  and  that  you  are 
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making  them  as  we  want  them,  then  we  wiU  give  you  the 
contract  of  the  25  to  40  cars.  We  have  signed  the  contract 
today  and  we  will  hold  it  until  we  receive  the  next  car  and 
see  that  they  are  all  right.  Or,  in  other  words,  we  will  hold 
this  contract  until  you  make  us  new  specifications  of  the  con- 
tract, changing  the  cleats  and  sides  as  we  have  written  you 
above." 

The  lumber  company 's  answer  undertook  to  make  certain 
changes,  but  declined  to  reduce  prices  as  requested  or  to  make 
sides  of  two  pieces,  and  does  not  refer  to  the  casket  company 's 
proposition  that  it  have  an  opportunity  to  examine  the  car- 
load ordered  before  deciding  with  reference  to  making  the 
contract,  or  that  new  specifications  be  prepared.  Necessarily, 
as  it  could  not  fill  the  order  exacting  two-piece  sides,  only  the 
order  for  the  carload  was  held  until  ascertaining  whether 
three-piece  sides  would  be  acceptable.  And  in  saying  that, 
**if  satisfactory  for  us  to  furnish  boxes  as  we  have  stated 
above,  we  shall  thank  you  to  wire  us  your  approval  and  we 
will  enter  your  order  for  prompt  attention,'*  manifestly  ref- 
erence was  had  to  the  carload  ordered  June  7th.  But  that 
was  ordered  on  the  express  understanding  that  the  casket 
company  was  to  examine  the  shocks  to  ascertain  whether  they 
were  satisfactory  and  made  as  desired,  and  thereafter  deter- 
mine whether  it  would  contract  for  the  number  of  carloads 
proposed.  This  condition  was  never  withdrawn,  nor  was  it 
objected  to  by  the  lumber  company  in  its  letter  of  June  12th 
or  at  any  other  time;  and,  when  the  casket  company  tele- 
graphed to  ship  the  car,  both  parties  must  have  understood 
that  it  was  to  be  shipped  on  the  conditions  of  the  order,  sub- 
ject only  to  the  changes  in  prices  and  construction  involved 
in  the  correspondence.  Upon  analysis  of  the  correspondence, 
it  seems  clear  that  appellant,  in  giving  the  order,  guarded 
against  the  very  inference  it  is  now  insisting  should  be  drawn, 
by  saying  in  the  accompanying  letter  that,  "as  soon  as  we  get 
them  (shocks)  in  and  find  them  satisfactory  and  that  you  are 
making  them  as  we  want  them,  then  we  will  give  you  the  con- 
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tract, ' '  and  that  the  contract  would  not  be  made  until  revised 
specifications  were  prepared.  That  appellee  so  understood  is 
evidenced  by  forwarding  revised  specifications,  June  17th. 
As  said,  nothing  in  the  lumber  company's  letter  of  June  12th 
suggested  a  change  in  the  conditions  of  the  order,  and  the 
casket  company's  telegram  of  June  17th  merely  directed  the 
shipment  of  the  carload  of  shooks,  made  according  to  speci- 
fications as  modified  by  said  letter  of  June  12th,  but  subject 
to  inspection,  and  its  decision  whether  a  contract  would  be 
entered  into  hinged  upon  that.  There  was  no  acceptance  of 
the  proposal  as  originally  made  or  as  modified,  and  therefore, 
no  contract.  That  an  acceptance  of  a  proposal  is  essential 
to  constitute  a  contract  is  elementary,  and  no  citation  of 
authority  is  necessary. 

II.  We  do  not  understand  appellant  to  claim  that 
endorsing  an  acceptance  on  the  original  proposal,  when  mailed 
to  the  lumber  company,  June  16th,  effected  an  agreement. 
That  it  had  been  changed  is  not  disputed,  and  such  endorse- 
ment did  not  purport  to  accept  the  proposal  as  changed. 
Moreover,  appellant,  in  its  letter  of  June  7th,  had  advised 
the  lumber  company  that  revised  specifications  would  be 
required  as  a  condition  precedent,  and  that  it  would  not 
decide  until  after  the  inspection  of  the  carload  of  shooks 
ordered  that  day, — which  was  not  shipped  until  August  19th 
following,  and  when  it  reached  Des  Moines  does  not  appear. 
In  these  circumstances,  a  meeting  of  the  minds  is  not  to  be 
inferred. 

III.  As  previously  stated,  the  casket  company  ordered 
as  follows: 

**We  want  you  to  commence  to  make  for  us  at  once  a 
car  of  boxes,  and  we  want  200  A-9  and  150 
*  for  goods :  of  10.    Get  this  SO  you  can  ship  it  to  us  before 

default :     '        the  Car  shortage  commences. ' ' 

damages.  -,  »         i 

The  lumber  company  accepted  this  order, 
and  in  its  letter  withdrawing  its  proposal  to  furnish  shooks  at 
prices  previously  named,  this  was  added:    "Of  course,  the 


June  1916]  Hansen  v.  Hough.  93 

order  we  now  have  on  our  books  for  you  will  be  filled  and 
invoiced  on  previous  prices."  Here,  then,  was  a  specific  order 
for  a  carload  of  shooks  of  sizes  specified,  on  which  prices  had 
been  quoted,  and  a  complete  acceptance,  with  promise  to 
deliver,  followed  by  an  utter  failure  to  perform.  The  evi- 
dence indicated  a  loss  of  83  cents  on  each  shook  designated 
A-9,  and  on  each  designated  No.  10,  one  cent  more ;  and  200 
of  the  former  and  150  of  the  latter  were  ordered.  The  coun- 
terclaim alleged  this  particular  order  and  its  acceptance  and 
breach,  and  demanded  damages  generally,  and  we  are  of 
opinion  that  the  issues  as  to  this  item  should  have  been 
submitted  to  the  jury. — Reversed. 

Evans,  C.  J.,  Gaynor  and  Salinger,  JJ.,  concur. 


Frederick  Hansen,  Appellant,  v.  James  M.  Hough,  Appellee. 

AFPEAIi  Ain>  EBBOB:    Bevlew— ^toestions  of  Fact— Verdict— Con- 

1  dusiveness.  Evidence  reviewed,  and  held^  in  an  action  to  recover 
money  received  by  defendant,  in  which  plaintiff  had  an  interest, 
sufficient  to  support  the  verdict  for  plaintiff,  even  though  the  record 
was  strongly  impressive  of  the  improbability  of  defendant's  having 
received  the  money  at  all. 

KEW  TBIAL:    Discretion  of  Court— InezplicaUe  Conduct  of  Liti- 

2  gant.  A  new  trial  may  be  granted  even  though  the  verdict  has 
support  in  the  evidence,  the  record  being  impressive  of  the  improb- 
ability of  defendant's  having  received  the  money  sued  for,  even 
though  his  conduct  was  inexplicable,  and  the  court  being  of  the 
impression  that  the  defendant  was  laboring  under  serious  mental 
deficiency. 

APPSAL  AND  EBBOB:    Beview— Estoppel  to  Allege  Eiror— Indnc- 

3  ing  Submlssioii  of  Issues.  Inducing  the  court  to  submit  special 
interrogatories  bearing  on  material  issues,  after  the  ovetruHng  of 
a  request  of  the  party  so  inducing  to  instruct  the  jury  to  return 
a  verdict  in  his  favor,  does  not  estop  such  party  from  claiming  that 
the  evidence  was  not  such  as  to  carry  the  issues  to  the  jury. 

TBIAL:    Instructions— Fozin,  Bequisltes  and  Sufficiency— Failure  to 

4  Assign  Beasons.  An  instruction  briefly,  concisely  and  peremp- 
torily directing  the  jury  to  return  a  certain  verdict  need  not 
include  therein  any  reason  for  such  action  by  the  court. 
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NEW  TBIAL:    Discretion  of  Court — ^Estoppel  of  Movant  to  JJtge 
5    Error — ^Effect.    The  court  is  not  helpless  to  correct  an  error  by 
granting  a  new  trials  even  though  the  beneficiary  of  the  new  trial 
is  estopped,  by  his  conduct  in  the  trial,  to  urge  the  erior^ 

Appeal  from  Harrison  District  Court. — Thomas  Arthur. 

Judge. 

Thursday,  June  29,  1916. 

Action  on  a  contract  resulted  in  a  verdict  for  plaintiff, 
but,  on  motion  of  defendant,  the  verdict  was  set  aside  and  a 
new  trial  ordered.     The  plaintiff  appeals. — Affirmed. 

H,  L.  Robertson,  for  appellant. 

Cochran  &  Barrett  and  Jwmes  C.  DoAns,  for  appellee. 

Ladd,  J. — The  plaintiff  is  a  machinist,  as  well  as  farmer 
and  blacksmith.  He  became  interested  in  a  mail  crane 
defendant  claimed  to  have  invented,  and  at  defendant's 
request  made  a  model  of  it  for  his  use  and  contributed  $40 
toward  the  expenses  of  obtaining  a  patent.  They  entered  into 
a  contract  in  words  following : 

"Contract  and  conveyance  of  ownership  between  James 
M.  Hough,  of  the  first  part,  and  Frederick  Hansen,  party  of 
the  second  part,  entered  into  this  seventh  day  of  May,  1912, 
witnesseth  that,  in  consideration  of  valuable  services  rendered 
to  me  by  the  said  Frederick  Hansen,  I  hereby  convey  and 
transfer  to  the  said  Frederick  Hansen  a  two-fifths  interest  in 
the  patent  to  my  mail  crane,  to  be  issued  to  me  by  the  United 

States  Government,  bearing  date 1912.    And 

further,  the  proceeds  accruing  from  the  sales  of  said  crane 
are  to  be  shared  and  shared  alike ;  that  is  to  say,  to  the  said 
Frederick  Hansen,  two  fifths  of  all  moneys  or  revenues,  and 
to  the  said  James  M.  Hough',  three  fifths  of  all  moneys  or 
other  valuables.  Witness  our  signatures  this  seventh  day  of 
May,  1912.  James  M.  Hough,  Party  of  the  first  part.  Fred- 
erick Hansen,  Party  of  the  second  part." 

The   petition   alleged   that,   about   September   1,    1912, 
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defendant  sold  and  transferred  to  the  Chicago  &  N.  W.  R. 
Co.  the  right  to  use  said  crane  on  all  lines  of  its  railway 
system  in  carrying  the  United  States  mails,  for  the  considera- 
tion of  $6,000  duly  paid,  for  two  fifths  of  which,  judgment 
was  demanded,  in  pursuance  of  the  terms  of  the  above  agree- 
ment. The  jury  allowed  plaintiff  the  amount  claimed,  but  its 
verdict  was  set  aside  by  the  court,  and  on  this  appeal  three 
questions  are  presented:  (1)  Whether  the  evidence  was  suffi- 
cient to  sustain  the  verdict;  (2)  whether,  in  sustaining  the 
motion  for  new  trial,  the  court  abused  its  discretion;  and  (3) 
whether  the  record  is  such  that  these  questions  may  be 
entertained. 

!•  Was  the  evidence  such  as  to  carry  the  issues  to  the 
jury?  The  plaintiff  testified  that  defendant  had  informed 
him,  about  September  1,  1912,  that  he  had  sold  the  crane  to 

the  Chicago  &  N.  W.  B.  Co.  and  had  gotten 
'•  ^^^rt?£w :    $6,000  for  it  and  was  going  to  get  some  more ; 

?luestions  of  i         ^         ,  i  .  ,    .      .^f 

act:  verdict:      that  he  then  arranged  to  retam  plamtiff  s 

conclusiveness. 

share  of  the  money  for  a  time  and  stated  that 
the  company  would  use  the  crane  on  all  its  lines ;  that,  about 
December  1st  of  the  same  year,  he  remarked,  in  the  presence 
of  Lockman,  whom  he  called  to  witness  his  promise,  that  he 
had  the  money  and  was  going  to  pay  plaintiff  $2,400,  January 
20,  1913 ;  but,  about  April  1,  1913,  declared  that  plaintiff  was 
entitled  to  nothing ;  that  he  was  not  going  to  pay  him  a  dol- 
lar ;  and  that  he  would  have  to  sue  him ;  that  he  had  $6,000 
in  the  First  National  Bank  (pointing  to  it)  and  would  like  to 
get  it.  Lockman  corroborated  plaintiff's  testimony  concern- 
ing the  promise  to  pay.  One  Coe  swore  that  defendant  said 
to  him  that  he  expected  '*to  get  a  sum  of  money  out  of  it," 
and  Bays,  that  he  explained  to  him  the  mechanism  of  the  crane 
at  Woodbine,  and  said  he  had  sold  it  to  the  Chicago  &  N.  W. 
R.  Co.,  and  that,  just  as  fast  as  they  could  be  manufactured 
and  got  in  readiness,  they  would  be  installed.  Beebee  testi- 
fied that  he  told  him  he  ''had  sold  it  (crane)  to  the  Chicago 
&  N.  W.  R.  Co.,  and  that  they  were  going  to  adopt  it  on  their 
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system."  Melone  related  that,  when  leaving  the  courthouse, 
during  a  previous  trial  of  the  case,  he  walked  with  defendant, 
who,  upon  learning  that  Melone  was  not  interested  in  the 
case,  nor  a  juryman,  remarked:  **I  don't  see  how  they  can 
make  any  findings  against  me.  They  cannot  find  out  what  I 
did  with  the  $6,000  for  which  I  sold  this  mail  crane  in 
dispute." 

On  the  other  hand,  the  defendant  denied  ever  having 
made  any  of  the  above  statements,  and  swore  that  he  had 
never  sold  the  crane-  to  the  Chicago  &  N.  W.  B.  Co.  and  had 
never  received  money  from  it  therefor,  but,  dn  cross-exami- 
nation, explained  that  these  matters  were  spoken  of  as  a 
probability  dependent  on  making  a  contract  or  disposing  of 
the  patent.  At  that  time,  he  was  71  years  of  age,  had  been 
station  agent  at  Woodbine  40  years  and  30  days,  had  ceased 
to  be  such,  and  '*did  not  live  at  any  place"  and  **was 
journeying  around  the  world." 

*'Q,  You  are  just  flying  around?  A.  I  am  spending  a 
little  of  that  $6,000.  Q.  Are  you  spending  it?  A.  Well,  I 
am  a  little  of  it.  Q.  Have  you  got  it  about  spent?  A.  No, 
T  have  the  greater  part  of  my  own  $6,000  and  my  wife's.  Q. 
Where  do  you  keep  that  ?  A.  At  the  present  time  ?  Q.  Yes. 
A.  In  Kentucky." 

Witness  then  explained  that  he  thought  counsel  was  talk- 
ing about  money  of  his  wife's.  Manifestly,  the  jury  might 
well  have  reached  the  conclusion,  from  this  evidence,  that 
defendant  had  disposed  of  the  right  to  use  the  crane  and 
received  the  money  therefor,  as  alleged.  But  counsel  for 
appellee  argue  that  the  probative  force  of  these  admissions 
was  completely  overcome  by  other  evidence  tending  to  show 
that  defendant  never  disposed  of  the  crane,  nor  received  any 
money  therefor.  That  his  patent  was  worthless  conclusively 
appears,  though  plaintiff  might  have  been  found  unaware  of 
this.  The  vice-president  of  the  company  testified  to  having 
received  a  letter  from  defendant  in  May,  1912,  expressing  his 
surprise  that  the  company  was  installing  a  crane  at  Woodbine 
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like  one  he  was  obtaining  a  patent  on,  and  suggesting  a  settle- 
ment therefor,  and  proposing  negotiations  to  equip  therewith 
the  entire  s^'stem;  that  he  had  responded  in  June,  following, 
that  the  crane  had  been  in  use  by  his  company  15  years  and 
had  been  invented  by  one  of  its  employees;  further,  that  he 
had  had  control  of  signals,  mail  cranes,  and  things  of  that 
kind,  of  the  company  since  becoming  vice-president,  in 
November,  1910,  and  that  he  finally  passed  on  all  matters 
connected  therewith ;  that : 

"The  Chicago  &  Northwestern  Railway  Company  have 
not  made  any  payment  or  made  an  agreement  with  Mr. 
Hough,  or  his  representative,  to  pay  him  anything  for  his 
claimed  rights  under  his  patent  for  the  mail  crane.  The 
Chicago  &  Northwestern  Railway  Company  have  not  received 
from  Mr.  Hough  or  from  anyone  representing  him,  directly 
or  indirectly,  any  authority  or  right  to  use  the  mail  crane 
under  his  alleged  patent.  The  attitude  of  the  company  was 
that  Mr.  Hough  has  no  valid  patent  to  a  mail  crane  and  that 

it  could  not  make  any  agreement  with  him No 

money  can  be  paid  out  on  transactions  of  the  character  of 
this  one  without  my  personal  signature.  I  don't  know  of  all 
the  vouchers  and  checks  of  the  company  that  I  signed  dur- 
ing 1912.  I  knew  there  were  more  letters  than  this  one 
and  the  duplicates  that  I  have  produced  between  the  com- 
pany and  Mr.  Hough.  I  think  the  last  letter  that  passed 
between  the  company  and  Mr.  Hough  was  in  July  or  August, 
1912.  I  don't  know  if  I  have  all  of  those  letters  with  me. 
I  have  all  of  the  letters  that  passed  between  the  company 
and  Mr.  Hewitt  about  this  matter.  I  believe  I  have  all  of 
them  here.  I  am  sure  I  have  all  of  the  letters  that  passed 
between  Mr.  Hough  and  myself  about  this  matter.  It  is  my 
recollection  that  I  have  not  signed  any  vouchers  to  Mr.  Hough 
of  the  character  you  mention  on  account  of  the  crane  and 
that  a  pa3rment  could  not  be  made  by  the  company  for  such 
an  amount  without  my  knowledge  and  without  my  signature. 

Vol.  177  Ia.— 7 


98  Hansen  v.  Hough.  [177  Iowa 

That  is  simply  a  matter  of  recollection  and  research.  If  that 
amount  had  been  paid  in  different  sums  I  would  have  known 
of  those  vouchers.  If  there  had  been  any  contract  entered 
into  between  Mr.  Hough  and  the  railway  company  since  1900, 
it  would  have  to  be  signed  by  me.  That  is  exclusively  within 
my  jurisdiction.*' 

Re-cross-examination : 

''The  machinery  of  the  company  does  not  provide  for 
any  oral  agreement  such  as  a  moral  arrangement  between 
Mr.  Hough  and  his  brother-in-law,  Mr.  Hewitt,  with  the 
approval  of  the  board  of  directors.  It  would  have  to  be 
reduced  to  a  contract,  and  my  signature  would  appear  on  it 
just  the  same.  They  do  not  have  any  of  these  side  under- 
standings to  my  knowledge.  Q.  Do  you  know  all  that  is 
going  on  in  the  business  of  that  corporation?  A.  I  have  to 
know  the  greater  part  in  my  particular  branch  of  business. 
Q.  The  greater  part  of  it?  A.  Yes,  sir.  Q.  You  have  to 
know  all  the  operating  part,  don't  you?  A.  I  have  to  go 
into  detail  of  all  I  have  to  know,  and  I  have  to  know  every- 
thing on  the  railroad  in  respect  to  the  corporation  and  in 
regard  to  the  maintenance  and  in  regard  to  the  construction 
of  the  railroad.  The  traflBc  matters  I  do  not  profess  to  know 
or  have  any  jurisdiction  over  them." 

The  treasurer  of  the  company  explained  that  the  voucher 
system  was  followed  in  making  up  the  records  thereof;  that 
these  state  the  name  of  the  party  to  whom  the  account  is  due, 
for  what,  and  the  amount,  with  the  approval  of  the  oflScial 
interested;  that  the  vice-president  ** approves  the  vouchers 
for  expenditures,  such  as  the  installation  of  signals,  mail 
cranes,  and  matters  of  that  kind.  I  have  made  a  careful 
research  for  vouchers  for  moneys  or  vouchers  paid  to  James 
M.  Hough,  the  agent  at  Woodbine,  from  the  first  day  of 
January,  1910,  to  the  present  time.  There  have  been  no  dis- 
bursements to  him  except  for  salary"  during  that  time.  On 
cross-examination,  the  witness  explained  that  most  of  the 
search  had  been  done,  under  his  direction,  by  clerks,  and  that 
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his  answers  were  based  on  such  personal  knowledge  as  he  had, 
but  largely  on  the  reports  of  these  clerks — that  he  relieki  upon 
such  reports.  The  witness  testified  further  to  a  personal 
recollection  of  vouchers  which  are  unusual  and  out  of  the 
ordinary,  that  this  would  be  such,  but  that  he  did  not 
remember  any  for  other  than  salary  owed  to  Hough. 

The  cashier  of  the  First  National  Bank  at  Woodbine 
swore  that,  during  the  period  in  question,  defendant  at  no 
time  exceeded  $2,000  on  deposit  with  his  bank,  and  that  was 
the  proceeds  of  insurance  on  the  life  of  his  deceased  wife. 
The  evidence  leaves  no  escape  from  the  conclusion  that 
defendant  had  procured  a  patent  on  a  device  which  then  was, 
and  for  15  years  had  been,  in  use  by  the  company,  that  he 
must  have  known  of  this  for  several  years,  and,  with  such 
knowledge,  either  acted  with  the  design  of  extracting  money 
from  the  company,  or  pursued  the  course  he  did  through 
ignorance.  In  any  event,  his  patent  was  utterly  worthless, 
and  there  was  no  occasion  for  the  payment  of  anything  there- 
for by  the  company.  Notwithstanding  this,  he  may  have  been 
paid  something  in  the  purchase  of  peace.  And  this  is  to  be 
inferred  from  the  evidence  that  he  had  repeatedly  asserted 
the  receipt  of  money,  even  impliedly  admitting  its  possession 
at  the  trial.  Nor  is  the  evidence  adduced  by  defendant,  con-, 
elusive.  All  that  the  vice-president  of  the  company  pre- 
tended to  testify  to  was  that  he  had  no  recollection  of 
approving  a  voucher  in  favor  of  defendant  for  such  a  pur- 
chase, and  the  treasurer  relied  on  the  reports  of  others  for 
the  information  he  imparted.  If  the  records  of  the  company 
are  kept  as  explained  by  these  witnesses,  we  see  no  reason 
why  it  may  not  be  ascertained  absolutely  whether  any  voucher 
or  vouchers  made  out  in  his  favor  were  approved  between, 
say,  July  15th  and  September  15th  of  the  year  1912,  and 
whether  any  check  was  issued  to  him  during  this  time.  For 
all  these  witnesses  knew,  this  might  have  happened,  and  for 
this  reason  it  cannot  be  said  that  the  issue  of  whether  defend- 
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ant  had  been  paid,  as  he  is  said  to  have  repeatedly  asserted, 
was  not  for  the  jury  to  determine. 

II.  Although  a  case  was  made  out  for  the  jury,  the  rec- 
ord is  impressive  of  the  improbability  of  defendant's  having 
been  paid  anything  by  the  railway  company.    Why  should  it 

pay  when  it  was  under  no  obligation  what- 
2-  ^ScT^S^at       ®^®^  ^  ^^  ®^'  *^^  *^^  official  whose  duty  it 

piiSii>ie"^-       ^^  ^  determine  had  repudiated  the  claim? 

uSwft  ^^  *h®  other  hand,  why  should  defendant 

repeatedly  have  asserted  the  receipt  of  the 
money  if  this  were  hot  true?  Was  this  done  as  a  practical 
joke?  The  defendant  does  not  so  daim.  He  denied  having 
made  the  statements.  Too  many  had  heard  him  to  permit  of 
escape  by  this  route.  The  record  throws  doubt  on  defend- 
ant's credibility  as  a  witness,  and  the  trial  court  thought  him 
afflicted  with  senile  dementia.  No  evidence  bearing  thereon 
had  been  adduced,  and  that  eminent  alienist  must  have  based 
his  opi;iion  on  defendant's  conduct  on  the  witness  stand. 
Certainly,  the  evidence  is  not  entirely  convincing,  either  way, 
though  one  cannot  escape  thinking  the  probabilities  strongly 
in  favor  of  the  defendant's  theory  of  the  case.  In  such  a 
situation,  the  trial  court  ought  never  to  be  criticized  for 
granting  another  hearing.  There  was  no  abuse  of  discretion 
in  so  doing. 

III.  Two  special  interrogations,  one  inquiring  whether 
defendant  had  sold  to  the  company  the  right  to  use  the  mail 
crane,  and  the  other,  whether  he  had  received  any  money 

therefor,  were  submitted  to  the  jury  at  the 
3.  AppBiXAKD        instance  of  the  defendant.     Appellant  con- 

BR.ROR  •  I*GVi6^7  I 

fege  cttIf^  fn-     ^^^^    ^^^9    bccausc    of    presenting    these, 
sionof  fwu^*'    defendant  was  estopped  from  claiming  that 

the  evidence  was  not  such  as  to  carry  the 
issues  to  the  jury.  In  several  cases,  where  the  sufficiency  of 
the  evidence  has  not  been  challenged  prior  to  the  submission 
of  the  case  to  the  jury,  and  the  motion  for  new  trial  has  been 
overruled,  we  have  held  that  a  party,  after  inducing  the 
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court  to  submit  an  issue  to  the  jury,  cannot  thereafter  raise 
objections  to  the  action  of  the  court  in  adopting  what  he  had 
proposed.  Miller  v,  Harrison  CourUy,  171  Iowa  270 ;  Gordon 
V.  Chicago,  B.  I.  cfe  P.  B.  Co.,  154  Iowa  449;  Morgan  v. 
Fremont  County,  92  Iowa  644. 

But  the  defendant  requested  the  court  to  instruct  the 
jury  **to  return  a  verdict  for  defendant/*  and,  therefore, 
cannot  be  said  to  have  induced  the  court  to  submit  the  issues 

to  the  jury.    It  is  said  that  this  instruction 
4.  Trial:  instruc-   was  defective,  in  that  no  grounds  were  stated 

lions :  form,  re-  '  ^ 

s^Sencyf        thcriein,   but  the   court   is  not  required  to 
sfgnrwSTOM?       furnish    the    jury    with    reasons    for    the 

instructions  given  them. 
Moreover,  even  though  a  party  may  not  be  heard  to  insist 
that  there  is  no  evidence  bearing  on  an  issue,  after  requesting 
its  submission,  this  does  not  preclude  the  court,  on  a  motion 

for  a  new  trial,  fro'm  saying  that,  although 

^'  dScreUorfof       ^^^ere  may  be  some  evidence  bearing  thereon, 

of  movaii^t^to^    ^*  ^®®  ^^^  ^^^^  ^  ^^  ^^^^  Warranted  a  ver- 

Sect"^*^*^'         diet  such  as  was  returned.    Staie  v.  Asbury, 

172  Iowa  606.    The  record  was  not  such  as 
to  preclude  a  review  of  the  questions  raised. — Affirmed. 

Evans,  C.  J.,  Gaynob  and  Salingbb,  JJ.,  concur. 


Maby  Hanson,  Appellant,  v.  CrrY  op  Anamosa,  Appellee. 

MUKIOIPAI«  COBPOBATIONS:  Defects  or  Obstractions  in  Streets 
1  — ^Knowledge  of  Condition — ^Negligence  Per  Se.  A  pedestrian  is 
not  guilty  of  negligence  per  ae  by  passing  over  a  known  defect  in 
a  street,  unless  he  knew  or  ought  to  have  known  that  it  was  impru- 
dent and  dangerous  to  do  so.  Evidence  reviewed,  and  held  to 
present  a  jury  question  (a)  whether  plaintiff  knew  or  ought  to 
have  known  of  a  particular  defect  in  the  street,  (b)  whether  she 
knew  or  ought  to  have  known  that  it  was  imprudent  and  dangerous 
to  attempt  to  pass  over  such  defect,  and  (c)  whether,  under  all 
the  circumstances,  she  exercised  reasonable  care. 
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MT7NI0IPAL  OOSPOBATIOKS:    Defects  or  ObstractioiiB  in  Streets 

2  — ^Assumption  of  Safe  Condition — ^Knowledge  to  Contrary — ^Habit- 
nal  Use  of  Street.  A  pedestrian,  in  the  absence  of  knowledge  to 
the  contrary,  has  a  right  to  assume  that  a  street  is  in  a  reasonably 
safe  condition,  and,  if  not,  that  the  city  will,  within  a  reasonable 
time,  put  it  in  safe  condition.  It  follows  that  the  habitual  use 
of  a  street  to  the  extent  of  once  a  month  for  16  months  does  not 
concluHvely  establish  that  the  pedestrian  knew  or  ought  to  have 
known  of  a  defective  condition  at  the  point  of  accident. 

APPEAL  AND  ERBOB:    Harmless  Error— Avoidable  Error.    Brror 

3  may  not  be  predicated  on  an  erroneous  ruling,  the  effect  of  which 
may  be  easily  avoided  by  the  complaining  party. 

TBIAL:    Beception  of  Evidence — Objections— Timeliness.    One  may 

4  not  withhold  his  objection  to  a  question  and  thereby  speculate  as 
to  the  nature  of  the  answer,  allowing  it  to  stand  if  favorable, 
moving  to  strike  if  unfavorable. 

MUNICIPAL  COBPOBATIOKS:    Defects  or  Obstroctions  in  Streetih- 

5  Negligence— Condition  of  Streets  Oenerally.  Though  due  care 
may  have  been  exercised  in  the  maintenance  of  all  streets  through; 
out  the  city  except  the  particular  walk  and  approach  in  contro- 
versy, yet  such  fact  is  wholly  immaterial  on  the  issue  of  the  city 's 
liability  for  an  injury  occurring  at  the  particular  point  in  con- 
troversy, 

TBIAL:    Instmctions — Objections  and  Exceptions— Failure  to  Biake. 

6  Failure  to  interpose  an  objection  to  an  instruction  before  the  same 
is  read  to  the  jury  works  a  waiver  of  the  right  to  make  such 
objection.     (Sec.  3705-a,  Code  Supp.,  1913.) 

MUNICIPAL  COBPOBATIONS:    Defects  or  Obstructions  in  Streets 

7  — ^Instructions — "Dangerous"  and  "XTnsafe."  The  terms  "dan- 
gerous" and  "unsafe,"  as  applied  to  the  condition  of  a  street, 
and  the  responsibility  of  the  city  therefor  are  held  to  be  synony- 
mous, and  may  be  used  interchangeably  in  instructions  defining 
such  responsibility. 

APPEAL   AND   EBBOB:    Harmless   Error  —  Incorrect    Instruction 

8  Cured  by  Becord.  An  erroneous  instruction  may  be  rendered 
harmless  by  the  state  of  the  record.  So  held  where  the  court  in- 
structed the  jury  that  they  must  determine  from  plaintiff's  evidence 
whether  she  was  guilty  of  contributory  negligence,  but  the  error 
was  rendered  harmless  because  plaintiff  alone  testified  to  what 
occurred  at  the  time  of  the  injury. 

MT7NICIPAL  COBPOBATIONS:    Defects  or  Obstructions  in  Streets 

9  — Degree  of  Care — ^Instructions.    A  municipality  must  exercise 
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that  degree  of  care  in  undertaking  to  maintain  its  streets  in  a 
reasonably  safe  condition  which  would  be  exercised  by  an  ordi- 
narily cautious  and  diligent  person  under  like  obligation  and  in 
like  circumstances.  Instructions  held  to  be  in  harmony  with  this 
rule. 

MUNICIPAL  OOBPORATIOKS:    Defects  or  OlMrtznctioiifl  in  Streets 

10  :— Want  of  Bepalxs — ^Negligence.  The  act  of  the  city  in  leaving  a 
walk  out  of  repair  is  not  necessarily  actionable  negligence.  This 
depends  (af  on  the  location  and  surroundings,  (b)  on  whether  the 
defect  was  so  plainly  observable  at  all  times  as  to  be  readily  seen, 
and  (c)  on  whether,  when  the  defect  was  seen,  the  walk  could  be 
used  without  danger.  It  follows  that  the  proximity  of  lights  is  a 
proper  matter  for  the  consideration  of  the  jury. 

TBXAL:    Instructions — Form,  Beqnisites,   and   Sufficiency  —  Undue 

11  Empliasis.  An  instruction  is  not  subject  to  the  vie  3  of  being 
partial  and  of  unduly  emphasizing  one  theory  simply  because  the 
different  theories  are  presented  in  different  paragraphs. 

KEGXJOENCE:    Contributory  Negligence — ^Knowledge  of  Ck>nditions. 

12  Whether  an  injured  party  was  guilty  of  contributory  negligence 
in  passing  over  a  defective  sidewalk  depends,  inter  aJia,  (a)  on 
the  knowledge  of  the  party  as  to  the  conditions  of  the  locality, 
(b)  on  the  length  of  time  that  the  walk  had  been  in  such  condition, 
and  (c)  on  the  degree  of  watchfulness  exercised  by  the  party  to 
avoid  danger. 

APPEAL  AND   ERBOB:    Harmless   Error— Measure   of  Damages. 

13  An  instruction  on  the  measure  of  damages,  applicable  to  the  evi- 
dence and  correct  as  far  as  it  goes,  but  erroneous  because  of  omis- 
sion of  any  mention  of  other  recoverable  elements  of  damages,  is 
rendered  harmless  error  when  the  jury  denied  plaintiff  any  recovery. 

Appeal  from  Jones  District  Court, — ^M.  P.  Smith,  Judge. 

Thursday,  June  29,  1916. 

Action  for  damages  alleged  to  have  been  caused  by  a 
defective  sidewalk  resulted  in  a  verdict  for  defendant  and 
judgment  thereon.     The  plaintiff  appeals. — Affirmed. 

L.  A,  Jensen  and  Bemley  &  Bemley,  for  appellant. 

C.  J.  Cask,  B.  E.  Bkinehart  and  C.  B.  Paul,  for  appellee. 

Ladd,  J. — I.  The  plaintiff,  while  walking  along  the 
north  side  of  Main  Street  in  Anamosa,  after  crossing  Garna- 
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villo  Street  fell  and  was  seriously  injured.  Main  Street  is 
paved  with  brick,  and  this  pavement  extends  north  somewhat 
beyond  the  Main  Street  line,  and  is  used  as  a  crossing  in 
connecting  the  cement  walks  on  the  north  side  of  Main  Street 
east  and  west  from  Oamavillo  Street.  The  curbing  is  a  foot 
high,  rising  about  6  inches  or  more  above  the  pavement,  and 
is  6  inches  thick  and  is  laid  from  Main  Street  around  to  the 
north  in  Gamavillo  Street  next  to  the  end  of  the  sidewalk. 
The  end  of  the  plank  approach  was  beveled  so  as  to  fit  against 
it,  and  the  other  end  was  held  by  a  stone  set  in  the  pavement. 
It  was  made  of  boards  about  6  inches  wide  and  2  inches  thick. 
The  sidewalk  was  even  with  the  curbing  and  level  when  made, 
as  was  the  end  of  the  approach,  but  the  south  side  of  the 
latter  had  settled  so  that  next  to  the  curbing  it  was,  accord- 
ing to  one  witness,  from  2V^  to  3  inches  lower  than  the  curb- 
ing. This  approach  extended  3  feet  and  8  inches  west  from 
the  curbing  and  was  5  feet  wide.  A  plank  had  been  split,  but 
was  held  in  place  by  a  brick.  There  was  an  elm  tree  about 
10  inches  east  of  the  curbing  and  about  2  feet  north  of  the 
north  side  of  the  approach.  The  cement  walk  had  been  laid 
around  this  tree,  which  was  about  2  feet  in  diameter  at  the 
surface  of  the  ground.  The  walk,  though  on  a  level  with 
the  curbing  when  constructed,  had  been  raised  by  the  growth 
of  the  roots  of  the  tree,  at  the  time  plaintiff  was  injured,  so 
that  the  top  of  the  sidewalk  east  of  the  approach  and  at  the 
north  side  of  it  was  4  inches  above  the  curbing,  3^^  inches 
above  at  the  center  and  2  inches  at  the  south  side,  and  the 
walk  sloped  toward  the  southeast.  There  were  two  breaks  in 
the  cement,  the  portion  between  these  being  lower  than  on 
either  side.  An  arc  light  was  suspended  at  the  center  of  the 
street  intersection,  and  on  the  northeast  corner  was  a  hotel, 
and  on  the  corner  to  the  west,  a  store.  The  plaintiff  came 
out  of  the  store  and  walked  across  Gamavillo  Street  in  going 
to  the  place  where  her  husband  was  employed,  in  order  to 
accompany  him  home.     She  testified : 

**I  caught  my  toe  on  the  raised  place  where  that  approach 


I 
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was.  I  mean  I  caught  on  the  sidewalk  .that  stuck  up  above 
the  approach.  I  couldn't  say  which  foot  it  was.  Just  as  I 
came  up  that  approach  and  stumbled  along  and  fell.  I  am 
sure  I  stubbed  my  right  toe  there  because  I  supposed  it  was 
even  like  other  places.  I  know  I  stubbed  my  toe  because  I 
started  to  stumble  right  there.  There  wasn't  anything  else 
there  to  make  me  stumble  I  know.  Just  as  I  stepped  off  the 
approach  as  I  was  going  to  enter  the  sidewalk,  I  supposed 
that  it  was  even  with  the  approach  ...  I  did  not  have  any 
knowledge  of  any  elevation  at  that  corner.  I  fell  about  six 
or  seven  feet  from  the  approach.  I  ran  along  trying  to 
balance  myself,  and  finally  fell  on  my  left  side." 

This  occurred  January  14,  1914,  at  about  8  o'clock  in 
the  evening.  There  was  evidence  tending  to  show  that  the 
condition  of  the  walk  might  have  been  seen  at  a  considerable 
distance,  and  the  city  admitted  having  had  *f ull  knowledge  of 
its  condition  long  enough  to  charge  it  with  notice. 

Several  grounds  of  negligence  were  alleged,  but  the  two 
submitted  were:     (1)    Whether  the   city  was  negligent  in 
permitting  the  sidewalk  and  approach  to  remain  in  the  con- 
dition described;  and  (2)  whether  the  side- 
^'  OTRPoS^Ns:  walk  was  out  of  repair.     The  evidence  was 

defects  or  ob-  ,       .  xi  •  x       at_        • 

stnictionBin      ample   to   carry   these   issues   to   the  jury. 

streets : 

knowledge  of     Whether  plaintiff  contributed  to  her  injury 

condiUon:  ^ 

nefiTiigenoe        by  her  own   negligence   evidently  was   the 

J90r  90. 

main  issue.  Conditions  were  not  such  that 
it  can  be  said  that  plaintiff,  if  she  knew  these,  necessarily 
was  negligent  in  traveling  that  way ;  for,  notwithstanding  the 
defects,  she  might  have  concluded  that,  in  the  exercise  of 
ordinary  care,  she  could  pass  safely.  The  rule  is  well  estab- 
lished that  mere  knowledge  of  the  defective  condition  of  a 
public  street  will  not,  as  a  matter  of  law,  render  a  party 
guilty  of  negligence  in  using  the  same;  but  to  accomplish 
this,  it  must  also  appear  that  he  knew,  or,  as  an  ordinarily 
cautious  person,  ought  to  have  known,  that  it  was  imprudent 
and  dangerous  to  attempt  its  use.    Reynolds  v.  City  of  Ceiv- 
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tervUle,  151  Iowa  19 ;  Gibson  v.  City  of  Dennison,  153  Iowa 
320.  If,  then,  the  city  was  found  to  have  been  negligent  in 
allowing  the  approach  and  walk  to  be  and  continue  in  the 
condition  described,  the  jury  must  have  proceeded  to  pass  on 
the  issue  as  to  plaintiff's  contributory  negligence,  and  its 
decision  with  reference  thereto  depended  on:  (1)  Whether 
she  knew,  or,  in  the  exercise  of  orcfinary  care,  should  have 
known,  of  the  condition  of  the  walk;  and  (2)  if  she  knew,  or 
ought  to  have  known,  whether,  in  the  exercise  of  ordinary 
prudence,  she  might  have  concluded  that  by  exercising  ordi- 
nary care  she  could  pass  over  safely;  and  (3)  whether,  in 
traveling  that  way,  with  or  without  knowledge,  actual  or 
imputed,  she  exercised  that  degree  of  care  that  an  ordinarily 
prudent  person  would  under  like  circumstances.  Plaintiff 
first  testified  that  she  did  not  have  knowledge  of  any  eleva- 
tion of  the  walk  at  the  corner ;  that  she  supposed  it  was  even 
with  the  approach.  On  the  other  hand,  she  admitted  havihg 
gone  that  way  once  a  month  during  the  16  months  she  had 
lived  in  Anamosa,  and  that  conditions  there  were  observable 
from  across  the  street  **if  one  takes  particular  notice,"  and 
testified : 

'*Q.  When  you  were  walking  over  from  the  Warren's 
store  and  over  towards  Gildner's  store,  going  east,  just  state 
to  the  jury  whether  you  were  looking  ahead  or  whether  look- 
ing down  or  up  or  which  way,  if  you  remember.  A.  I  don't 
just  remember  which  way  I  was  looking;  I  usually  look 
straight  ahead  as  I  walk  along." 

She  also  testified  that  the  sidewalk  looked  five  inches 
higher  than  the  approach,  but  that  she  could  not  say  when 
she  noticed  this. 

'*Q.  Did  it  look  that  high  that  night?  A.  I  couldn't  tell 
just  how  high  it  looked.  I  stepped  my  foot — ^it  was  raised 
higher  than  the  approach.  Q.  You  knew  it  was  higher,  but 
you  didn't  know  how  high!  Is  that  it?  A.  I  couldn't  tell 
just  how  high." 

This  testimony  neither  shows  that  she  was  not  looking 
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ahead  nor  that  she  observed,  when  nearing  the  approach,  that 
the  sidewalk  was  above  it,  though,  in  attempting  to  step  on 
it,  she  ascertained  that  it  was  higher  than  the  approach. 

A  pedestrian  making  use  of  city  walks  is  not  bound  to 
constitute  himself  an  inspector  of  walks.  He  is  not  required 
at  his  peril  to  observe  defects  in  the  street  and  their  location. 

He  has  the  right  to  assume,  in  the  absence  of 

^'  TORPo^loNs:  faiowledge  to  the  contrary,  that  these  are  in 

s^uctfons?n'    &  reasonably  safe  condition,  and  if  not,  that 

bLiGOlS  •  SIS'  ,  1  •■  "n  •ii*  11"        j"  A 

sumpuonof       the  City  Will,  Within  a  reasonable  time,  put 

safe  condition :   ^,  .  ,  ..,  _  ,         ,  i 

knowledge  to     them  in  such  condition,  and  can  be  charged 

contrary : 

habitual  use      with  such  knowledge  of  the  condition  of  the 

streets  only  when,  acting  as  an  ordinarUy 
iriteUigent  and  observing  man,  in  the  exercise  of  ordinary 
caution,  he  would  be  likely  to  observe  this  in  passing  over 
the  streets  and  remember  it  at  the  time  in  question.  When 
out  for  a  walk  merely,  or  on  some  errand  or  on  the  way  to 
business,  people  usually  are  more  or  less  absorbed  in  con- 
versation or  thought,  or  their  attention  may  be  diverted  in 
some  other  way.  Localities  are  often  overlooked  or  passed 
unnoticed,  and  it  cannot  be  said  that  the  circumstance  that 
plaintiff  had  passed  that  way  at  least  once  a  month  for  some 
time  previous  conclusively  established  that  she  knew,  or  as 
an  ordinarily  cautious  person  ought  to  have  known,  the  con- 
dition of  the  approach  and  walk  at  the  place  in  controversy. 
That  issue  was  for  the  jury,  as  were  also  the  issues  as  to 
whether,  with  such  knowledge,  she  was  justified  in  thinking 
she  might  pass  over  in  safety,  and  whether,  in  so  doing,  she 
exercised  ordinary  care  for  her  own  protection. 

II.  The  night  watchman  of  the  city  testified  that  it  was 
his  duty  to  observe  the  arc  lights  and  whether  they  were 
burning  or  not ;  that  he  kept  a  record  of  any  that  were  out, 

and   immediately  reported   the  fact  to  the 

3.  Appeal  AND  i      .    •     t   i  x        j  a      ux 

ERRomharm-    electric  bght  and  power  company  and  after- 

less  error  * 

avoidable'         wards  to  the  city  council.     He  was   asked 

error. 

whether  the  arc  light  at  the  intersection  of 
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the  streets  mentioned  went  out  during  the  night  of  January 
14,  1914.  An  objection  as  incompetent  and  that  the  writing 
is  the  best  evidence  was  overruled.  "Whether  there  was  an 
answer  does  not  appear.  After  eliciting  the  statement  that 
witness  had  no  recollection  outside  the  record  made  by  him, 
counsel  moved  that  the  answer  said  to  have  been  elicited  be 
stricken.  This  motion  was  overruled.  Assuming  that  the 
answer  was  responsive,  there  was  no  prejudicial  error  in,  the 
ruling,  for  the  record  itself  was  admissible.  Edwards  v.  City 
of  Cedar  Bapids,  138  Iowa  421 ;  State  v,  Brady,  100  Iowa  191. 
AU  decided  in  Staie  Bank  v.  Brewer,  100  Iowa  576,  was  that 
a  motion  to  strike  out  the  evidence  is  essential  in  order  to 
challenge  its  admissibility  when  it  is  apparently  rightly 
received,  but  is  subsequently  shown  really  to  have  been 
inadmissible. 

III.  The  street  commissioner,  after  testifying  to  his 
familiarity  with  the  corner  and  how  lighted,  was  asked : 

'*How  is  this  corner  lighted,  taking  into  consideration  the 

street  lights  and  private  lights  as  compared 

'  reception  of      with  the  Other  lights  of  the  city  1    A.  One  of 

evidence  * 

objections:       the  best  light  corners  in  the  city. 

Umelinees.  ^  '^ 

'*Mr.  James  E.  Remley:  We  move  to 
strike  out  the  answer  for  the  reason  that  it  is  the  conclusion  of 
the  witness,  and  he  has  not  shown  himself  competent,  and  for 
the  further  reason  as  he  is  drawing  comparison  as  to  other 
corners  in  town,  and  it  is  immaterial. 

' '  The  Court :  The  motion  is  overruled.  ( Plaintiff  excepts. ) '  * 
Had  timely  objection  been  interposed,  it  must  have  been 
sustained.  There  was  no  evidence  as  to  how  other  portions 
of  the  city  were  lighted,  and,  of  course,  such  evidence  would 
have  been  inadmissible.  In  any  event,  the  comparison  had 
no  bearing  on  the  issues  being  tried.  But,  as  frequently  held, 
a  party  may  not  wait  for  an  answer,  and,  when  it  proves  to 
be  unfavorable,  ask  to  have  it  excluded.  The  objection  should 
be  to  the  question,  or,  if  the  witness  is  too  quick  to  permit  of 
this,  the  record  should  disclose  this  fact,  in  order  to  render 
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the  motion  of  any  avail.  BJackmore  v.  Fairbanks,  Morse  & 
Co.,  79  Iowa  282 ;  Lev^d  v.  Stoiler,  97  Iowa  169 ;  Staie  v. 
MatrshM,  105  Iowa  38;  State  v.  Moats,  108  Iowa  13,  15; 
Murphy  V.  McCarthy,  108  Iowa  38;  Wairod  v.  Webster 
County,  110  Iowa  349 ;  Tuttle  v.  Wood,  115  Iowa  507 ;  Stavley 
v.  Core,  119  Iowa  417 ;  Oxford  Junction  Sdv.  Bank  v.  Cook, 
134  Iowa  185 ;  Aughey  v.  Windrem,  137  Iowa  315. 

Though  a  litigant  may  not  insist  on  the  exclusion  on 
motion  of  evidence  introduced  without  objection,  it  is  within 
the  court's  discretion  to  strike  out  improper  evidence  on 
motion  of  either  party,  and  possibly,  in  a  proper  case,  on  its 
own  motion.  From  the  fact  that  the  evidence  was  objection- 
able, it  is  to  be  inferred  that  the  ruling  on  the  motion  was 
based  on  the  failure  to  interpose  timely  objection.  So 
grounded,  the  ruling  will  not  be  denounced  as  erroneous. 

IV.  Capt.  Loomis,  after  fully  describing  the  condition 
of  the  approach  and  walk,  was  asked  *' whether  there  was  any 
other  crossing  in  Anamosa  where  the  sidewalk  is  allowed  to 

be  above  the  curbing  4  inches  to  the  north,  2 
'  GORF^RAiioNs:  luchos  to  the  south,  and  3^4  inches  in  the 

defects  or 

obstructions      ccntcr."      Objection,    as    incompetent    and 

in  streets : 

negligence:       immaterial    and    irrelevant,    was   sustained. 

condition 

genw^aii*  That  a  city  may  be  faultless  in  other  respects 

does  not  exonerate  it  of  the  wrong  charged, 
and,  though  due  care  may  have  been  exercised  in  the  main- 
tenance of  all  streets  except  the  approach  and  walk  in  con- 
troversy, this  would  in  no  manner  relieve  defendant  of  it^ 
obligation  to  have  exercised  ordinary  care  in  maintaining  such 
approach  and  walk  in  a  reasonably  safe  condition.  The  evi- 
dence sought  to  be  elicited  would  have  had  no  bearing  on  the 
issues,  and  was  rightly  excluded. 

V.  The  instructions  are  criticized  as  a  whole  as  well  as 
in  detail,  and  in  so  doing,  counsel  appear  to  have  overlooked 
Section  3705-a,  Code  Supp.,  1913,  forbidding  the  considera- 
tion of  any  objections  or  exceptions  to  instructions  not  made 
in  writing  thereto  and  not  specifically  pointing  out  the  exact 
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grounds  thereof .  before  the  instructions  are  read  to  the  jury, 
unless  upon  showing,  in  a  motion  for  new  trial,  that  an  error 

in  such  instructions  was  not  discovered,  at 
^*  ^trlfc^^o^ns":        *^^  ^™^  ^^  ^®  trial,  by  the  party  claiming 
exieptioMt"**    the  error.    Exceptions  not  founded  on  objec- 
make.  tions  SO  taken  and  evidenced  will  not  be  con- 

sidered by  this  court.  State  v.  Noit,  168 
Iowa  617 ;  State  v.  Stanton,  172  Iowa  477 ;  State  v.  Fisher, 
172  Iowa  462;  American  Fruit  Product  Co.  v.  Davenport 
Pickli^ig  Works,  172  Iowa  683;  Garden  v.  Moore,  174  Iowa 
376 ;  State  v.  Cooper,  169  Iowa  571. 

Only  the  specific  objections  interposed  to  instructions 
will  be  considered.  In  the  first  instruction,  the  court  told  the 
jury  that,  in  order  to  find  for  the  plaintiflF,  it  must  appear 

that  the  defect  in  the  walk  which  caused  the 
7.  Municipal        injury  **left  the  sidewalk  and  approach  in  a 

corporations:        •      "^  ^'■ 

sfrucUon8?n'  <i*^^6®''0^  condition."  It  is  argued  that,  to 
structfons"  ^®  *  *  daugcrous, "  the  approach  and  walk 
and"^msa/e.'"    "fiust  havc  been  more  in  want  of  repair  than 

merely  to  have  been  unsafe,  and  exacts  more 
of  the  plaintiff  than  the  law  required.  If  the  ordinary  defini- 
tions are  to  prevail,  the  words  ** unsafe"  and  "dangerous," 
as  applied  to  a  street,  are  synonymous.  If  an  approach  or 
walk  is  unsafe  for  a  pedestrian  to  pass  over,  it  is  dangerous, 
and  if  dangerous,  it  is  unsafe.  ** Dangerous"  is  defined  in 
Webster's  Dictionary  as:  "Attended  or  beset  with  dangers; 
full  of  risks,  causing  danger;  likely  to  harm;  perilous;  haz- 
ardous; unsafe;"  while  "safe"  is  defined  as:  "Free  from 
harm,  injurj",  risk ;  untouched  or  unthreatened  by  danger  or 
injury."  The  Century  Dictionary  defines  "dangerous"  as: 
'  *  Involving  or  exposing  to  danger  .  .  .  unsafe ;  full  of  risk ; 
.  liable  to  inflict  injury  or  harm."  And  "safe"  is 
defined  by  tHe  same  authority  as :  "Free  from  risk  or  danger ; 
secure ;  not  dangerous  or  liable  to  cause  injury  or  harm ;  not 
likely  to  expose  to  danger  ...  no  longer  dangerous ;  placed 
beyond  the  power  of  doing  harm."    See  West  v.  Ward,  77 
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Iowa  323.  Of  course,  "unsafe"  is  the  opposite  of  *'safe/' 
and  anything  that  is  unsafe  would  seem  to  be  dangerous,  and, 
as  applied  to  any  portion  of  a  street,  a  defect  which  would 
be  unsafe  to  pedestrians  traveling  over  it  would  be  dangerous, 
and  vice  versa.  As  said  in  Coates  v.  Town  of  Canaan,  51 
Vermont  131,  137: 

*'The  word  'dangerous'  is  the  opposite  of  the  word  *safe.' 
When  a  given  place  in  a  highway  ceases  to  be  safe  it  becomes 
dangerous." 

There  was  no  error  in  the  use  of  the  word  ** dangerous" 
in  the  instruction. 

VII.  The  jury  was  also  told  in  the  first  instruction  that: 
*  *  She  must  also  show,  or  it  must  appear  by  her  evidence,  that 
she  did  not  contribute  to  the  injury  by  negligence  on  her 

part."  In  the  seventh  instruction,  the  jury 
*  error: harm-    was  told  that:   **The  burden  of  proof  is  on 

less  error:  i..i%.  -i.     i  11  .1  , 

incorrect  the  plaintiff  to  dlsclosc  by  her  evidence  that 

instruction 

record*^  shc  was,  at  the  time  of  the  injury,  in  the 

exercise  of  such  ordinary  care  as  herein 
defined."  The  criticism  is  that  these  instructions  limited  the 
jury  to  the  consideration  of  plaintiff's  testimony,  whereas 
they  might  properly  take  into  consideration  this  in  connec- 
tion with  all  the  evidence  adduced  on  the  trial  bearing 
thereon.  The  criticism  is  sound.  Abstractly  considered,  the 
portions  of  instructions  quoted  are  erroneous.  But,  as 
applied  to  the  facts  of  this  case,  they  stated  the  law  as  favor- 
ably to  the  plaintiff  as  she  could  expect.  She  alone  testified 
to  what  occurred.  There  was  no  controversy  over  the  condi- 
tion of  the  approach  and  walk.  She  alone  testified  to  facts 
bearing  on  her  knowledge  of  their  condition,  and  the  court, 
in  the  seventh  instruction,  directed  the  jury  to  take  into  con- 
sideration *'her  knowledge  of  the  condition  of  the  locality" 
and  **the  amount  of  watchfulness  she  exercised  to  avoid  dan- 
ger if  any  there  existing."  In  view  of  the  state  of  the  rec- 
ord, there  was  no  error  in  the  respect  contended  in  these 
instructions. 
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VIII.  The  second  instruction  read : 

''You  are  instructed  that  the  defendant  is  bound  to  use 
reasonable  care  and  precaution  to  keep  and  maintain   its 

streets  and  sidewalks  in  good  and  sufScient 

9.  Municipal  .      .  j        xi.  \.^  a      e 

corporations:  repair  to  render  them  reasonably  safe  for 

defects  or  Ob-        __  .  .  ,, 

atructionain      all  persons  passing  on  or  over  the  same; 

fiLteeis  •  oe— 

pee  of  care:      and  the  failure  so  to  do  would  amount  to 

instructioDB. 

negligence. 
This  is  said  to  lower  **the  degree  of  care  on  the  part  of 
the  defendant/'  it  being  argued  that  defendant  was  bound 
to  use  sufficient  care  to  keep  its  sidewalks  in  such  repair  as 
to  render  them  reasonably  safe.  The  position  is  untenable. 
A  municipality  is  under  obligation  to  maintain  the  streets  in 
a  reasonably  safe  condition,  but  is  not  absolutely  required  to 
accomplish  this  in  order  to  avoid  liability.  All  exacted  is 
that  it  exercise  that  degree  of  care  in  undertaking  to  so  main- 
tain them  as  would  be  exercised  by  an  ordinarily  cautious 
and  diligent  person  under  like  obligation  and  in  like  cir- 
cumstances. This  is  the  measure  of  its  duty,  and  liability 
attaches  only  when  it  falls  short  of  this  in  performance 
thereof.  Hall  v.  Incorporated  Town  of  Manson,  90  Iowa  585 ; 
CrandaU  v.  City  of  Dubuque,  136  Iowa  663 ;  Witt  v.  Town  of 
Latimer,  139  Iowa  273;  Harvey  v.  City  of  Clarinda,  111 
Iowa  528. 

IX.  Complaint  of  the  fourth  instruction  is  that  it  author- 
ized the  jury,  in  passing  on  the  issue  as  to  defendant's  negli- 
gence, to  take  into  consideration  the  location  and  surround- 
ings, **the  proximity  of  lights,  the  fact  that 

'  corpSratIons:  it  was  at  a  street  intersection  where  con- 

def  6ct.s  or  ob— 

structionsin      tiuuity  of  the  cross  walk  and  sidewalk  are 

streets  *  w&iit 

of  repairs:  not  to  be  reasonably  expected  by  the  pedes- 
trian. Cities  and  towns  are  not  required  to 
keep,  perfectly  smooth  and  level  sidewalks,  nor  are  they 
required  to  construct  walks  so  that  they  are  uniform  at  street 
crossings  and  intersections ;  but  they  are  required  to  use  rea- 
sonable care  to  keep  the  sidewalks  and  crossings  reasonably 
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safe,  and,  if  yon  find  that  the  walk  and  approach  in  question 
were  reasonably  safe  under  the  surroundings  in  this  case, 
then  you  would  be  justified  in  finding  that  defendant  had 
exercised  reasonable  care  herein,  and  your  verdict  should 
be  for  the  defendant/' 

It  is  argued  that  the  walk  was  shown  to  be  out  of 
repair,  and  that  the  existence  of  lights  could  not  obviate  this. 
A  walk  out  of  repair  may  not  be  unsafe  to  travel  over,  and 
leaving  it  in  that  condition  may  not  constitute  actionable 
negligence.  Whether  permitting  this  approach  and  walk  to 
continue  as  it  was  without  repair  constituted  negligence  neces- 
sarily depended  on  the  location  and  surroundings,  whether 
its  condition  was  so  plainly  observable  at  all  times  as  to  be 
readily  seen  by  pedestrians  passing  over  it,  and,  when  it  was 
seen,  whether  the  approach  and  walk  could  be  made  use  of 
without  danger  to  the  traveler.  See  Patterson  v.  City  of 
Council  Bluffs,  91  Iowa  732.  There  was  no  error  in  directing 
the  jury  to  consider  the  proximity  of  the  lights,  nor  can  it 
be  said  that  the  instruction  is  not  properly  balanced.    In  the 

second  instruction,  the  court  had  advised  the 

^^'  stni^'ons-        ^^^  what  was  essential  to  recovery  by  plain- 

J?S'an®^Suffl.  ^^^y  ^^  i^  t*^®  ^^^^  paragraph  of  the  charge, 

emphaiisl^*^"®    tad  more  specifically  pointed  out  the  duty 

of  the  city  with  reference  to  its  streets,  and 
again  stated  that,  on  finding  as  recited,  it  would  be  liable. 
The  fourth  instruction  purports  to  present  some  features  of 
the  defendant's  theory  of  the  case.  While  the  recital  or 
emphasis  of  facts  favorable  to  one  party  and  omission  of 
all  reference  to  those  favorable  to  the  other  is  to  be  con- 
demned (Whitman  v,  Chicago,  Great  Western  R.  Co,,  171 
Iowa  277),  it  is  not  necessary  that  all  the  facts  alluded  to 
be  marshaled  in  the  same  paragraph  of  the  charge.  Atten- 
tion of  the  jury  may  be  directed  to  the  theories  of  the  respec- 
tive parties  and  matters  tending  to  sustain  them,  preferably 
in  separate  paragraphs  of  the  charge,  and  that  was  the  course 

Vol.  177  Ia.— ^ 
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pursued  in  the  instructions  in  this  case.  The  criticism  is 
unfounded.  The  trouble  with  the  objection  to  the  sixth 
instruction  is  that  it  assumes  the  instruction  to  be  otherwise 
than  it  plainly  reads. 

The  exception  to  the  seventh  instruction,  other  than  that 
heretofore  considered,  was  that  the  jury,  in  determining 
whether  plaintiff  exercised  ordinary  care  in  going  over  the 

approach  and  walk,  was  authorized  **to  con- 
contributory  sidcr  her  knowledge  of  the  condition  of  the 
kno«^iedBeof     locality,  the  length  of  time  it  had  been  in 

•  conditions. 

the  condition  it  was,  the  amount  of  watch- 
fulness she  exercised  to  avoid  danger,  if  any  there  existing." 
Though  the  cement  walk  had  been  constructed  around  the 
tree  seven  years  before,  the  sidewalk  must  have  been  raised 
with  the  growth  of  the  tree,  and  how  long  the  walk  had  been 
in  substantially  the  same  condition  as  at  the  time  in  ques- 
tion does  not  appear.  This  was  a  matter  bearing  on  whether 
she,  as  an  ordinarily  prujicnt  person,  ought  to  have  known 
of  the  existing  condition  of  the  walk,  and  was  proper  for 
consideration  in  ascertaining  whether  she  was  careful  in 
what  she  did. 

Objections  to  other  instructions  are  hypercritical,  and 
require  no  attention,  save  that  to  the  fifteenth.  That  dealt 
with  the  measure  of  damages;  but,  while  directing  the  jury 

to  consider  her  condition  since  being  injured, 

18.  Appeal  AND        ,  .    ,  •  v  •  i        «.     •  j 

ERBOR :  harm-    her  mental  anguish,  pam  and  sutienng  and 

less  error :  ,  <,      .    -  »  i  i  . 

measure  of        reasonable  inferences  from  the  record,  omit- 

damaffes. 

ted  entirely  loss  of  time,  medical  attendance, 
and  other  expenses  incurred,  recovery  for  which  was  author- 
ized by  Section  3477-a,  Code  Supp.,  1913.  As  the  elements 
of  damages  the  jury  was  directed  to  consider  were  fully 
proven,  that  body  must  have  based  its  verdict  on  a  finding 
that  defendant  was  not  negligent  or  that  plaintiff  was,  and 
therefore  the  omission  of  all  reference  to  other  elements  of 
damages  proper  for  consideration  in  the  instruction  was  with- 
out prejudice.    Lush  v.  Incorporated  Town  of  Parkersburg, 
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127  Iowa  701.    The  instraetions  asked  and  refused,  in  sa  far 
as  accurate  statements  of  law«  are  included  in  those  giTen, 
save  as  to  measure  of  damages,  and  the  refusal  to  give  that 
"WBS^  as  seen,  without  prejudice. 
The  judgment  is — Affirmed. 

Evans,  C.  J.,  Gatnob  and  Salingb^  JJ.,  eonenr. 


Jbssa  M.  Horner,  Administratrix,  et  al..  Appellants,  V. 
WnxiAM  Ha  ASK  et  al..  Appellees. 

WXLLS:    Banaindflra— Contlngeiit  (?)  «r  Vested  (?).    A  remainder 

1  is  contingent  when  it  is  so  limited  as  to  take  effect  (a)  as  to  a 
person  not  m  esse,  (b)  as  to  a  person  not  ascertained,  (c>  upon 
an  event  which  may  never  happen,  or  (d)  upon  an  event  which  may 
not  happen  until  after  the  determination  of  the  particular  estate. 
WUl  construed,  and  held  to  create  a  contingent  remainder. 

PRINaPLE  APPLIED:  A  will  devised  all  of  tesUtor's  prop- 
erty to  trustees,  with  power  and  direction  to  manage,  and  to  pay 
the  net  income  to  the  wife  during  her  life.  It  then  provided: 
'*Up<m  the  death  of  my  said  wife,  all  of  my  estate  then  remain- 
ing  shall  be  taken  absolutely  ...  by  my  six  children  (naming 
them),  who  may  be  living  at  that  timCy  and  the  issue  of  any  such 
child  who  may  be  then  deceased,  such  issue  taking  the  share  to 
which  such  deceased  child  would  be  entitled,  if  living.  .  .  ." 
Beidy  the  estate  in  remainder  here  created  was  contingent  (I)  on 
the  child's  outliving  the  wife,  and  (2),  if  the  child  did  not  outlive 
the  wife,  on  the  leaving  of  issue:  therefore,  the  child  who  died 
before  the  death  of  the  mother,  and  issueless,  took  no  estate. 

WILLS:    Bemaindera — Constraction — "Vpon.**     A   devise  to  a  re- 

2  mainderman  "upon"  the  death  of  the  life  tenant  does  not  neces- 
sarily have  reference  solely  to  the  time  the  estate  is  to  be  enjoyed. 
Such  term  may  refer  to  the  time  of  the  vesting  of  the  estate. 

Appeal  from  Scott  District  Court. — M.  P.  Donegan,  Judge. 

Thursday,  June  29,  3916. 

Suit  to  construe  a  will  resulted  in  the  dismissal  of  the 
petition,  and  plaintiff  appeals. — Affirmed, 
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Heciy  &  La  Du,  Ralph  C.  Williamson,  and  J.  B.  Faegre, 

for  appellant. 

Henry  VoUmer,  for  appellees. 

Ladd,  J.— Otto  King  died  testate,  May  26,  1899,  leaving 
him  surviving  his  widow,  Priedericka  King,  and  six  children, 
being  defendants,  other  than  the  trustees,  and  Otto  Klug,  Jr. 

His  will  was  duly  admitted  to  probate  June 

^'  J^mafnders-        ^^'  ^^^^'  ^^'  ^^  ^^^  beginning  of  this  suit 

OT  v^ieSd"(  ?)?     *®  ^^^^  *^®  ^^^^  construed,  November  8,  1913, 

the  executor  had  been  discharged;  and  all 
the  property  of  the  estate,  amounting  to  about  $250,000  in 
value,  was  in  the  hands  of  the  defendants,  Haase  and  Warner, 
trustees.  Otto  Klug,  Jr.,  departed  this  life.  May  1,  1912, 
leaving  a  widow,  who  has  since  married  and  is  administratrix 
of  his  estate  and  plaintiff  in  this  suit.  Friedericka  died,  Octo- 
ber 9,  1913.  She  had  elected  to  take  under  the  will,  and, 
in  accordance  with  its  terms,  had  been  paid  the  income  of 
the  estate  up  to  that  time.  The  only  question  presented  is 
whether  the  share  of  the  estate  devised  to  Otto  Klug,  Jr., 
vested  in  him  upon  the  death  of  the  testator,  or  was  contingent 
upon  his  surviving  the  widow,  Priedericka.  After  some  pre- 
liminary matters,  testator  gave  the  portion  of  his  estate 
not  previously  disposed  of,  to  the  German  Trust  Company 
of  Davenport,  as  trustee,  to  which  the  present  trustees  are 
successors,  in  trust  to  hold  and  manage,  with  power  to  sell 
or  mortgage  the  real  estate,  repair  and  improve  the  same, 
manage  the  personal  property,  invest  the  money  and  pay  the 
income  therefrom  and  pay  all  necessary  expenses,  including 
taxes,  and  turn  over  the  net  income  to  the  widow.  The  will 
then  proceeds: 

**Upon  the  death  of  my  said  wife,  all  of  my  estate  then 
remaining  shall  be  taken  absolutely,  share  and  share  alike, 
by  my  six  children,  Clara  Petersen,  Agnes  Haase,  Lillie 
Klug,  Thekla  Wagner,  Otto  Klug,  and  Elfriede  Klug,  who 
may  be  living  at  that  time,  and  the  issue  of  any  such  child 
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^ho  may  be  then  deceased,  such  issue  taking  the  share  to 
'  ^whieh  such  deceased  child  would  be  entitled  if  living;  but 

this  provision  is  subject  to  the  following  modifications  and 
I  additions,  viz:    I  have  advanced  to  my  son,  Otto  Klug,  con- 

siderable sums  of  money  in  excess  of  any  advances  to  my 
I  other  children,  and  I  direct  that,  before  he  or  his  representa- 

^  tives  shall  receive  his  share  of  my  estate,  it  shall  be  charged 

uvith  the  sum  of  $4,000,  which  shall  be  deducted  and  divided 
equally  among  my  five  other  children  or  their  representatives. 
I  further  direct  that,  if  my  wife  should  survive  me,  and  the 
trusts  hereinbefore  provided  should  become  effective,  and 
my  son  Otto  should  survive  her,  then  he  shall  not  take  abso- 
lutely any  part  of  my  estate,  but  the  one-sixth  share  of  my 
estate  to  which  he  might  be  entitled  as  an  heir  at  law  (dimin- 
ished by  the  said  advancement  of  $4,000)  shaU  be  retained  by 
the  said  Qerman  Trust  Company  as  trustee  for  the  said  Otto 
Klug.  My  said  trustee,  or  its  successors,  shall  from  time  to 
time  and  at  least  semi-annually  pay  to  the  said  Otto  Klug 
the  net  income  arising  from  said  share  of  my  estate,  and  shall 
only  pay  it  to  him  personally.  I  expressly  provide  that  any 
creditor,  assignee,  or  any  person  claiming,  or  attempting  to 
claim,  by,  through,  under,  or  in  the  name  or  right  of  the  said 
Otto  Klug,  shall  have  no  right  or  power  to  compel  the  pay- 
ment of  said  income,  or  any  part  thereof,  to  be  made  to  him 
by  said  trustee.  -And  my  said  trustee,  and  its  successors,  are 
hereby  directed  and  required  to  withhold  any  and  all  such 
interest  or  income  from  the  said  Otto  Klug  whenever  gar- 
nisheed  or  interfered  with  by  any  legal  proceeding;  and  are 
furthermore  directed  and  compelled,  in  the  event  of  such  legal 
proceedings,  to  retain  the  said  income  for  the  use  and  benefit 
of  the  family  of  the  said  Otto  Klug,  if  he  should  have  a 
family;  or  the  said  trustee  may,  in  its  discretion,  pay  to  the 
said  Otto  Klug  any  part  of  the  said  income,  but  it  shall  not 
be  compelled  or  liable  so  to  pay  any  part  thereof.  My  said 
trustee,  or  its  successors,  shall  have  the  right  and  power  to 
sell  and  convey,  by  good  and  sufficient  deed  or  other  instru- 
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ment  of  conveyance,  any  of  the  real  or  personal  property 
belonging  to  this  tnust,  upon  such  terms  and  conditions  as 
it  may  think  best  for  the  interests  of  the  trust." 

A  clause  follows,  authorizing  the  trustees,  five  years  sub- 
sequent to  testator's  death,  if  the  trust  is  in  force,  to  make 
conveyance  or  pay  to  said  Otto  all  or  any  part  of  his  share, 
and  thereafter  to  do  the  same  with  any  not  previously  so 
transferred, 

''It  is  my  specific  intention  that  under  no  circumstances 
shall  the  said  Otto  Elug  have  any  right  or  power  or  authority 
to  compel  the  trustee  to  pay  or  convey  to  him  any  portion 
of  the  trust,  either  principal  or  interest,  where  by  the  terms 
of  this  will  a  discretion  is  given  to  the  trustee  in  relation  to 
making  such  payment.  If  at  the  death  of  my  son,  Otto  Klug, 
my  said  trustee,  or  its  successors,  should  retain  any  portion  of 
the  trust  estate  herein  provided  for  said  Otto  Klug,  then  the 
said  trust  estate  shall  be  absolutely  distributed,  the  same  as 
if  the  said  Otto  Elug  had  held  the  absolute  title  to  the  said 
trust  property  and  had  died  intestate." 

If  the  wife  died  before  testator,  the  devise  was  direct  to 
the  children,  but  with  the  same  provisions  as  to  the  share  of 
Otto,  and  care  of  it  by  trustees,  as  above.  As  testator's 
widow  survived  him  and  ako  Otto  Klug,  Jr.,  the  sole  issue 
is  whether  the  interest  of  the  latter  under  the  will  vested  at 
the  testator's  death,  or  was  contingent  upon  his  outliving  the 
widow,  the  life  tenant.  Title  passed  under  the  will  to  the 
trustee,  but  for  specified  purposes,  first  of  which  was  to  pay 
the  net  income  of  the  estate  to  the  widow  during  life.  There 
ia  nothing  in  the  will  indicative  of  a  purpose  to  pass  title 
to  other  than  the  German  Trust  Company  of  Davenport,  prior 
to  her  death.  Until  then,  the  income  only  is  disposed  of. 
It  is  upon  her  death  that  testator  first  undertakes  to  dispose 
of  the  estate,  title  to  which,  in  the  meantime,  had  rested  in 
the  trustee.  The  estate  is  then  to  be  taken  absolutely, — not 
the  remainder  or  the  life  estate  or  income,  but  the  entire 
estate ;  not  by  the  childrm  named,  but  l^  tiiose  who  may  be 
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living  "af  thai  time*'  and  the  issue  of  any  suoh  child  who 
may  be  "then*'  deceased.  If,  by  this,  reference  was  had  to 
the  time  of  the  life  tenant's  death,  neither  the  children  who 
would  then  be  living  nor  the  issue  of  any  who  had  died  could 
be  ascertained  from  the  will,  even  though  aided  by  extrinsic 
evidence  at  the  time  of  its  admission  to  probate.  Only  upon 
the  happening  of  the  event,  i.  e.,  the  death  of  the  life  tenant, 
might  it  be  known  who  were  entitled  to  share  in  the  testator's 
bounty,  and,  therefore,  the  remainder  was  contingent. 

"  *A  remainder  is  contingent  when  it  is  so  limited  as  to 
take  effect  as  to  a  person  not  in  esse,  or  not  ascertained,  or 
upon  an  event  which  may  never  happen,  or  may  not  happen 
until  after  the  determination  of  the  particular  estate.'  .  .  . 
If  the  gift  is  immediate,  though  its  enjoyment  be  postponed, 
it  is  vested;  but  if  it  is  future,  and  is  dependent  on  some 
dubious  circumstance,  through  which  it  may  be  defeated,  then 
it  is  contingent.  Hence  it  has  been  said  that  the  point  which 
determines  the  vesting  is  not  whether  time  is  annexed  to  the 
gift,  but  whether  it  is  annexed  to  the  substance  of  the  gift 
as  a  condition  precedent."    Taylor  v.  Taylor,  118  Iowa  407. 

**The  uncertainty  which  characterizes  a  contingent,  as 
distinguished  from  a  vested,  remainder,  is  uncertainty  as  to 
the  person  or  the  event,  and  not  as  to  the  time  of  enjoyment." 
Jonas  v.  Weires,  134  Iowa  47, 

The  word  "issue"  as  found  in  the  will  evidently  means 
children  {Brisbin  v.  Huntington,  128  Iowa  166) ;  and,  at  the 
time  of  testator's  death,  at  which  date  the  will  spoke,  no  one 
could  say  what  children  might  survive  the  life  tenant,  or 
whether  there  would  be  issue  of  those  who  were  not  then 
living.  The  uncertainty  as  to  the  persons  who  would  take 
was  precisely  that  said  to  render  the  remainder  contingent. 
The  rule  is  quite  clearly  stated  by  Gray,  in  The  Rule  against 
Perpetuities  (3d  Ed.),  Section  108: 

"Whether  a  remainder  is  vested  or  contingent  depends 
upon  the  language  employed.  If  the  contingent  element  is 
incorporated  into  the  description  of  or  into  the  gift  to  the 


1 


120         .  Horner  v.  Haase.  [177  Iowa 

remainderman,  then  the  remainder  is  contingent ;  but  if,  after 
words  giving  a  vested  interest,  a  clause  is  added  divesting  it, 
the  remainder  is  vested.  Thus  on  a  devise  to  A  for  life, 
remainder  to  his  children,  but  if  any  child  dies  in  the  lifetime 
of  A,  his  share  to  go  to  those  who  survive,  the  share  of  each 
child  is  vested,  subject  to  be  divested  by  its  death.  But  on  a 
devise  to  A  for  life,  remainder  to  such  of  his  children  as 
survive  him,  the  remainder  is  contingent." 

And  the  last  clause  of  this  rule  has  been  frequently 
applied  in  cases  like  that  at  bar.  WUhelm  v.  Colder,  102  Iowa 
342 ;  McClain  v.  Capper,  98  Iowa  145 ;  Taylor  v.  Taylor,  118 
Iowa  407;  Olsen  v.  Youngerman,  136  Iowa  404;  BirdsaU  v» 
Blrdsall,  157  Iowa  363;  Kierulff  v.  Harlan,  150  Iowa  671. 

The  early  case  of  Latham  v.  Latham,  30  Iowa  294,  appears 
to  be  precisely  in  point.  Indeed,  this  proposition  stated  and 
its  conclusiveness  as  applied  to  facts  of  this  case  are  so  fully 
established  by  the  opinions  in  these  cases  that  elaboration  is 
unnecessary. 

Appellant  contends,  however,  that  the  gift  was  in 
prcesenti,  and  the  enjoyment  alone  postponed.  This  is  on 
the  theory  that,  when  the  devise  is  to  a  remainderman  '*upon,'* 

"from  or  after,"  '*at  or  upon"  the  death  of 
2.  Wills:  the  life  tenant,  or  words  of  like  import,  such 

remainders:  '  ^       ' 

"upon/'^"^"'      words  ordinarily  are  employed  as  indicating 

the  time  the  estate  is  to  be  enjoyed,  and  are 
not  to  be  construed  as  relating  to  the  vesting  of  the  estate, 
unless  the  contrary  is  apparent  from  the  context  to  have  been 
the  design.  Lingo  v.  Smith,  174  Iowa  461.  That  these  words 
definitely  designate  the  time  as  that  of  the  life  tenant's  death 
is  not  questioned.  All  that  is  held  is  that  only  when  used 
in  connection  with  language  making  the  devise  or  bequest 
are  they  to  be  construed  as  having  reference  to  the  date  of 
enjoyment.  But  this  does  not  obviate  the  right  of  the  testator 
to  make  the  gifts  as  of  that  time,  or  exact  a  construction  that 
this  has  not  been  done  when  the  contrary  clearly  appears  from 
other  language  of  the  will.    Keeping  in  mind  that  the  title 
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to  the  estate  first  passed  to  the  trustee,  with  directions  as  to 
the  management  and  the  payment  of  the  net  income  to  the 
widow  during  her  life,  we  inquire  when  the  trustee  is  to  be 
divested  of  such  title,  and  read  the  following  clause  of  the  will 
for  answer. 

*^Upon  the  death  of  said  wife,  all  of  my  estate  then 
remaining  shall  be  taken  absolutely,  share  and  share  alike, 
by  my  six  children  (naming  them)  who  may  be  living  at  that 
time  and  the  issue  of  any  child  who  may  be  then  deceased, 
such  issue  taking  the  share  to  which  such  deceased  child  would 
be  entitled  if  living." 

It  was  only  the  portion  of  the  estate  then  remaining  that 
was  disposed  of  upon  the  death  of  the  life  tenant,  and  this, 
absolutely,  that  is  freed  from  the  existing  trust.  By  whom 
is  this  to  be  taken  ?  By  his  six  children  ?  No,  by  those  only 
who  may  be  living  *'at  that  time."  To  what  time  does  this 
have  reference?  Plainly  enough,  the  only  time  previously 
mentioned,  i.  e.,  that  of  his  wife's  death.  But  if  any  of  his 
children  were  '^then'^  deceased,  the  issue  of  such  child  is  to 
take  the  shares  of  their  parents.  The  ^*then"  plainly  relates 
to  the  time  of  the  life  tenant's  death.  Language  could  not 
have  been  employed  more  definitely  indicating  the  postpone- 
ment of  the  gift  until  that  time.  The  next  paragraph  con- 
firms this  construction  by  directing  what  shall  be  done  with 
Otto's  share  should  he  ** survive  her,"  the  widow;  and  there 
is  no  provision  what  should  be  done  in  the  event  he  should 
not  survive  the  widow,  she  surviving  the  testator.  The  case 
of  Blain  v.  Dean,  160  Iowa  708,  on  which  appellant  relies 
somewhat,  is  not  in  point;  for  the  holding  was  that  the 
devise  there  considered  was  to  one  person  with  devise  over  to 
another  in  event  of  the  death  of  the  first  named  beneficiary 
without  issue,  and  the  court 's  reference  was  had  to  the  death 
of  such  beneficiary  before  the  will  takes  effect,  although  the 
time  for  its  enjoyment  be  postponed  to  some  future  period 
or  date  of  distribution. 

We  are  of  opinion  that  the  vesting  of  the  estate  was 
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postponed  until  the  death  of  the  life  tenant,  and  that,  as  Otto 
left  no  issue  him  surviving,  the  portion  of  the  estate  then 
remaining  passed  to  the  surviving  brothers  and  sisters. — 
Affirmed. 

EvANBy  C.  J.,  Gatnob  and  Salinqeb,  JJ.,  concur. 


In  be  Estate  of  John  B.  Barnes,  Deceased. 

WILLS:    Testamentary  Power — ^Deductions  from  Share — Complaint 

1  by  I>evlflee.  A  devisee  must  take  a  devise  just  as  the  whim  of 
testator  directs  it  to  be  taken.  Devisee  may  not  insist  that  the 
claim  which  testator  has  directed  to  be  deducted  from  his  share 
is  a  claim  for  which  he  is  not  liable  to  testator.  In  such  case,  the 
simple  question  is  whether  the  proposed  deduction  is  embraced 
within  that  language  of  the  will  which  directs  what  shall  be 
deducted.  So  held  where  the  will  directed  that  "all  notes  and  other 
evidences  of  indebtedness"  should  be  treated  as  ''advancements" 
and  deducted,  and  where  testator  held  devisee's  guaranty  of  a  debt 
of  her  husband's,  and  where  she  claimed  that  the  guaranty  was 
signed  by  her  without  consideration. 

IXBSCENT  AND  DISTBIBXTTION:    Advancements — Gift  to  Son-in- 

2  Law  as  Advancement  to  Daughter.    Arguendo,  it  is  stated  that  a 
,   gift  of  property  to  a  son-in-law  by  the  parents  of  the  wife  will, 

ordinarily,  be  treated  as  an  advancement  to  the  wife. 

DESCENT  AND  DISTBIBUTION:    Advancements— Pxesmnption.   In 

3  the  absence  of  clear  and  convincing  evidence  to  the  contrary,  it  will 
.    be  presumed  that  a  parent  who,  during  his  lifetime,  makes  a  sub- 
stantial gift  to  one  of  several  children,  intended  such  gift  to  be  an 
advancement. 

Appeal  from  Mahaska  District  Court, — Henry  Silwold, 

Judge. 

Thursday,  June  29, 1916. 

This  is  an  appeal  from  an  order  of  the  district  court 
sustaining  objections  to  the  final  report  of  the  executor  of 
the  estate  of  John  R.  Barnes,  deceased.    The  executor  sought 
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to  deduct  the  sum  of  $3,714^0  from  the  distributive  share 
of  the  objector.  The  objections  were  filed  by  Mary  B.  Lackey, 
daughter  of  said  deceased..  The  executor  filed  whjCt  he  denom- 
inates an  equitable  answer  to  the  objections,  in  which  he  asks 
that  the  matter  be  tried  in  equity  and  transferred  to  the 
equity  side  of  the  calendar  for  trial.  We  find  no  record  in 
the  abstract  of  an  order  so  transferring  the  proceedings,  but 
the  title  page  of  the  abstract  recites  that  the  case  is  in  equity. 
The  executor  appeals.    Reversed  arid  Remanded. 

W.  H,  Keaiing,  for  appellant. 

Inring  C.  Johnson  and  Philip  Sterling,  for  appellee. 

Preston,  J. — ^We  think  it  is  not  very  material  whether 
the  case  was  tried  in  equity  or  as  a  probate  proceeding. 
Deceased  died  April  22, 1912.  His  will,  executed  July  2,  1907, 
was  duly  admitted  to  probate,  and  I.  W.  Clendenon  was 
appointed  executor.  The  first  paragraph  of  the  will  creates 
a  trust  for  the  benefit  of  the  wife  of  deceased,  should  she  sur- 
vive him,  but  in  case  of  her  prior  death,  the  trust  property 
was  to  go  to  the  same  persons  as  provided  in  paragraph  4  of 
his  will.    Paragraphs  3  and  4  are  as  follows : 

**  Third :  I  hereby  will,  devise  and  bequeath  to  my  beloved 
son,  Edmund  A.  Barnes,  the  undivided  one  fourth  of  all  my 
farm,  on  which  he  is  living  at  this  time,  in  Section  No.  28, 
Township  75  North,  Range  17  "West  of  5th  P.  M.,  in  Mahaska 
County,  Iowa,  to  be  his  absolutely,  in  fee  simple,  in  addition 
to  what  I  shall  hereinafter  bequeath  him;  I  also  will,  devise 
and  bequeath  to  him  the  undivided  one  half  of  all  the  stock, 
machinery,  and  personal  property  on  the  farm  at  the  time  of 
my  death  to  be  his  absolutely.  All  the  bequests  made  by  this 
third  division  of  my  will  are  not  advancements  in  any  event, 
and  whatever  claims  or  indebtedness  of  every  kind  and  nature 
I  may  have  or  hold  against  my  said  son,  Edmund  A.  Barnes, 
shall  not  be  oifset  against  the  above  bequests  or  any  of  them ; 
but  all  of  the  above  bequests  are  gifts  absolutely  to  my  said 
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son,  free  from  any  and  all  claims,  debts  or  evidences  of 
indebtedness  I  may  have  or  hold  against  him. 

**  Fourth :  I  hereby  will,  devise  and  bequeath  all  the  rest, 
residue  and  remainder  of  my  estate,  real,  personal  and  mixed, 
to  my  beloved  children:  Edmund  A.  Barnes,  Andrew  T. 
Barnes,  my  sons ;  my  daughters,  Nell  B.  Clendenon  and  Franc 
B.  Hull;  my  sons,  Fred  L.  Barnes  and  John  B.  Barnes,  and 
my  daughter,  Mamie  B.  Lackey  (these  being  all  my  children), 
to  be  equally  divided  among  them,  sharing  equally  and  share 
alike,  except,  however,  any  and  all  notes  and  other  evidences 
of  indebtedness,  if  any,  that  I  may  hold  at  the  time  of  my 
death,  against  any  or  all  of  my  said  children,  the  same  are  to 
be  treated  as  advancements  and  set  off  against  the  share  of 
said  child  or  children  in  and  to  the  property  bequeathed  and 
devised  by  this  fourth  division  of  this,  my  will,  in  order  that 
each  and  all  of  my  said  children  may  be  treated  equally  and 
alike  in  the  division  of  the  property  included  in  this  fourth 
paragraph  or  division  of  this  my  will." 

The  wife  died  first.  June  10,  1905,  B.  D.  Lackey,  the 
then  husband  of  objector,  Mary  B.  Lackey,  gave  two  notes 
in  the  following  form: 

'*  $1,500.00.  Oskaloosa,  Iowa,  June  10,  1905. 

*'0n  or  before  six  months  after  date  we  promise  to  pay 
to  the  order  of  Mahaska  County  State  Bank,  at  its  Banking 
House  in  Oskaloosa,  Iowa,  with  six  per  cent  interest  from 
date,  Fifteen  Hundred  Dollars,  together  with  a  reasonable 
attorney's  fee  in  case  suit  is  commenced  for  collection  of  this 
note.  The  holder  of  this  note  is  hereby  authorized  to  extend 
the  time  of  payment  of  the  same  by  reception  of  interest  in 
advance  or  otherwise  without  impairing  our  joint  or  several 
liabilities.  If  the  holder  of  this  note  is  willing  we  consent 
that  a  justice  of  the  peace  shall  have  jurisdiction  for  collection 
of  same.    Interest  when  due  to  bear  eight  per  cent  per  annum. 

''B.  D.  Lackey. 

"Due  December  10,  1905.    No.  25612.'' 


I 
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Indorsements  on  back  of  note  as  follows: 

* '  Without  recourse  on  us  pay  to  John  R.  Barnes  or  order. 
Mahaska  County  State  Bank,  by  John  R.  Barnes,  Cashier. 


April  7,  1907,  Paid  on  within  note . . 

April  4,  1908,  Paid  on  within  note.. 

Dee.  1,  1908,  Paid  on  within  note. . 

April  6,  1909,  Paid  on  within  note.. 

May  1,  1910,  Paid  on  within  note . . 


$100.00 

5.00 

12.50 

12.50 

12.50'' 


**  $1,142.00  Oskaloosa,  Iowa,  June  10,  1905. 

'*0n  or  before  six  months  after  date  we  promise  to  pay 
to  the  order  of  Mahaska  County  State  Bank,  at  its  Banking 
House  in  Oskaloosa,  Iowa,  with  six  per  cent  interest  from 
date,  Eleven  Hundred  and  Forty-two  Dollars,  together  with 
a  reasonable  attorney's  fee  in  case  suit  is  commenced  for  the 
collection  of  this  note.  The  holder  of  this  note  is  hereby 
authorized  to  extend  the  time  of  payment  of  the  same  by 
reception  of  interest  in  advance  or  otherwise  without  impair- 
ing our  joint  or  several  liabilities.  If  the  holder  of  this  note 
is  willing,  we  consent  that  a  justice  of  the  peace  shall  have 
jurisdiction  for  collection  of  same.  Interest  when  due  to  bear 
eight  per  cent  per  annum. 

"B.  D.  Lackey." 

Five  payments,  amounting  to  $142.50,  were  indorsed  on 
the  back  of  each  pote,  the  dates  and  amounts  being  the  same. 
Both  notes  were  also  indorsed:  "Without  recourse  on  us, 
pay  to  John  R.  Barnes,  or  order.  Mahaska  County  State 
Bank,  by  John  B.  Barnes,  Cashier."  Deceased  was  the  cashier 
of  the  bank  at  the  time  these  notes  were  given.  After  deceased 
had  taken  up  the  two  notes  just  referred  to,  and  on  August 
24,  1905,  B,  D.  Lackey  gave  a  new  note,  the  payment  of  which 
was  guaranteed  by  his  wife,  who  is  the  same  person  as  Mary 
B.  Lackey,  the  objector.    The  note  is  in  the  following  form : 
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''$2,675.00.  Oskaloosa,  Iowa,  Aug.  24,  1905. 

''For  value  received  on  or  before  December  10,  1905, 
I  promise  to  pay  to  the  order  of  John  B.  Barnes,  at  the 
office  of  Mahaska  County  State  Bank,  in  Oskaloosa,  Iowa,  the 
sum  of  Twenty-six  Hundred  and  Seventy-five  Dollars,  with 
interest  at  six  per  cent  from  date  hereof,  together  with  a 
reasonable  attorney  fee  in  case  suit  is  commenced  for  the 
collection  of  this  note.  The  holder  of  this  note  is  hereby 
authorized  to  extend  the  time  of  payment  of  the  same  by 
reception  of  interest  in  advance  or  otherwise  without  impair- 
ing the  obligation  of  the  maker  or  endorsers  or  guarantors 
of  this  note.  All  interest,  if  not  paid  when  due,  shall  bear 
•interest  at  the  rate  of  eight  per  cent  per  annum. 

"This  note  is  made  to  John  R.  Barnes  for  the  purpose 
of  securing  him  harmless  by  virtue  of  his  having  endorsed 
two  notes  for  me  (B.  D.  Lackey)  in  favor  of  the  Mahaska 
County  State  Bank;  one  for  the  sum  of  $1,142,  dated  June 
10,  1905,  due  December  10,  1905,  being  bank  No.  25611,  and 
one  for  $1,500,  of  date  June  10,  1905,  due  December  10,  1905, 
bank  No.  25612 ;  both  of  said  notes  are  payable  to  the  Mahaska 
County  State  Bank  and  draw  interest  at  the  rate  of  six  per 
cent  per  annum  from  date,  and  if  interest  is  not  paid  when 
due  the  same  to  bear  interest  at  eight  per  cent  per  annum. 
Both  of  said  notes  being  endorsed  'John  R.  Barnes.'  All  pay- 
ments made  by  me  on  said  notes  to  said  bank  shall  be  the 
same  as  though  made  on  this  note,  and  the  payment  of  said 
notes,  with  interest  as  therein  provided,  by  me  shall  cancel 
this  note.  But  all  sums  and  interest  of  said  notes  or  the 
renewals  thereof,  should  they  be  renewed,  and  all  extensions 
made  on  said  notes  with  interest  remaining  unpaid,  and  all 
principal  or  interest  on  said  notes  paid  by  the  said  John  R. 
Barnes  or  his  legal  representatives,  is  secured  to  him  by  this 
note,  and  that  the  renewal  and  extensions  of  said  notes  herein 
described  shall  in  no  wise  affect  my  obligation  on  this  note 
for  any  unpaid  balance  remaining  on  said  two  notes  not  paid 
by  me,  together  with  the  interest  thereon,  and  all  costs  and 


June  1916]  In  re  Estate  of  Barnes.  127 

expenses  created  thereon  against  me,  including  attorney  fee 
should  suit  be  brought  on  either  or  both  of  said  notes.  And 
my  failure  to  pay  said  notes,  or  any  part  thereof,  this  note, 
after  allowing  such  payments  as  I  may  have  made  6n  said  two 
notes,  shall  be  and  remain  in  full  force  and  effect  as  against 
me  for  the  benefit  of  the  said  John  R.  Barnes,  his  legal  rep- 
resentatives or  assigns.  I  hereby  waive  notice  of  demand, 
non-payment  and  protest  of  the  two  notes  above  described  and 
of  this  note,  and  a  failure  of  said  bank  or  its  legal  representa- 
tives to  make  demand,  or  to  give  notice  to  me  of  the  non- 
payment and  protest  of  said  notes  and  for  all  extensions  of 
time  or  renewals  thereof,  shall  in  no  wise  affect  the  conditions 
of  this  note,  but  the  same  shall  be  a  subsisting  and  valid  obli- 
gation against  me  for  said  two  notes  or  the  renewals  or  exten- 
sions thereof  with  interest,  attorney  fees  and  costs  for  the 
full  amount  thereof,  or  for  any  sums  remaining  unpaid  by 
me  thereon. 

''B.  D.  Lackey. 
"Attest:— W.  H.  Keating. 


"For  value  received,  I  hereby  guarantee  payment  of 
the  within  note,  waiving  time,  notice  of  non-payment  and 
protest.  Also,  waiving  demand,  notice  of  non-payment  and 
protest  of  the  two  notes  described  herein  for  which  this  note 
is  given  as  a  protection  to  the  said  John  R.  Barnes  for  his 
endorsement  on  said  notes  to  said  Mahaska  County  State 
Bank.  I  further  waive  any  notice  of  extension  or  renewal, 
transfer  or  assignment  of  said  two  notes,  or  either  of  them, 
or  their  presentation  to  me  for  their  payment,  or  either  of 
them,  or  this  note,  and  the  failure  to  present  said  two  notes, 
or  either  of  them,  or  this  note  to  me  for  payment  or  the  exten- 
sion or  renewal  of  said  two  notes  and  the  assignment  and 
transfer  thereof  shall  in  no  wise  in  either  of  these  events  affect 
this,  my  guarantee  thereof. 

"Mrs.  B.  D.  Lackey." 
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Five  pajnments,  amounting  to  $285,  were  indorsed  on  the 
back  of  this.  For  some  time  before  the  death  of  John  R. 
Barnes,  he  was  in  poor  health,  and  W.  H.  Keating  was  looking 
after  his  affairs.  On  December  15,  1911,  the  objector,  Mary 
B.  Lackey,  wrote  Mr.  Keating  the  following  letter: 

"Philadelphia,  Penn.,  December  15,  1911.  Captain  W. 
H.  Keating,  Oskaloosa,  Iowa.  Dear  Captain: — I  know  you 
used  to  look  after  my  father's  affairs  and  believing  you  are 
still  doing  so,  I  want  to  write  you  in  reference  to  a  matter. 
I  remember  signing  an  assignment  of  my  interest,  whatever 
it  may  be,  in  father's  estate,  when  I  was  home  one  time,  about 
six  years  ago.  You  remember  that  you  prepared  the  paper 
and  had  me  sign  it  in  your  office.  It  was  when  father  was 
very  ill,  the  fifst  stroke  he  had,  I  believe.  I  made  an  assign- 
ment of  my  interest  to  the  extent  of  $3,000,  which  was  the 
amount  Mr.  Lackey  had  borrowed  in  1903  from  the  Mahaska 
County  State  Bank,  of  which  father  was  the  cashier  at  that 
time.  Later  on,  when  father  resigned  as  cashier,  my  recollec- 
tion is  that  the  bank  took  father's  own  personal  note  and 
endorsed  over  to  father  Mr.  Lackey's  note  which  they  held 
for  me,  $3,000.  I  would  like  very  much  to  see  this  indebted- 
ness fully  discharged  and  to  that  end  will  you  kindly  let  me 
know  just  how  much  is  due,  interest  and  all,  and  let  me  have 
a  copy  of  the  note  which  the  bank  endorsed  to  father,  and 
also  a  copy  of  the  paper  which  I  signed,  assigning  my  interest 
in  father's  estate  to  the  extent  of  this  debt.  Will  you  please 
let  me  have  this  information  and  copies  as  soon  as  you  can, 
and  oblige.  Yours  very  truly,  Mary  Barnes  Lackey." 

On  December  31st,  she  wrote  the  executor  the  following 
letter : 

''Philadelphia,  Penn.,  Dec.  31,  1912.  Dear  Clen:— I  am 
enclosing  a  letter  to  you,  from  my  attorney,  Mr.  A.  H.  Powden, 
of  Lancaster,  Penn.,  who  used  to  be  a  partner  of  Bert's  and 
knows  him  well,  and  if  anyone  can  collect  the  money  on  these 
notes,  I  know  he  can,  and  I  think  after  reading  his  letter  to 
me,  you  will  think  he  is  treating  me  fair  and  square.    He 
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says  he  won't  charge  me  anything  at  all  if  h^  doesn't  get  the 
money  and  if  he  does  it  will  be  10  per  cent.  How  much  will 
that  be?  And  I  know  attached  to  the  notes,  Bert  agrees  to 
pay  for  collection,  so  that  will  come  out  of  his  pocket  later, 
won't  it — the  $50.00  Mr.  Powden  needs  to  start  this  fight? 
I  suppose  the  estate  will  advance  that  to  him  at  once,  and 
his  fee  of  10  per  cent,  if  he  does  get  the  money — ^will  that 
come  out  of  my  share  of  the  estate,  or  how  will  that  be  paid  f 
When  John  wrote  me  a  week  or  so  ago,  this  is  what  he  said 
in  part :  *  I  don 't  understand  about  Mr.  Keating  telling  you, 
that  your  note  would  take  all  your  interest.  He  will  do  all 
he  can  to  see  that  you  get  your  money  back  on  the  note.  He 
is  a  good  man,  but  he  has  his  figures  too  low  on  the  estate. 
With  the  factory  stock,  bank  stock  and  farm,  I  think  it  would 
be  about  seven  thousand  at  least.*  So  I  thought  it  best  to  let 
Mr.  Powden  know,  and  to  give  him  all  information  about 
Bert's  being  in  the  city,  etc.,  which  I  got  from  good  authority 
and  know  it  to  be  the  truth,  how  he  is  living  while  here.  I 
certainly  will  keep  quiet  on  this,  for  I  know  it  is  best,  and  I 
surely  hope  Mr.  Powden  gets  it.  It  seems  he  is  also  going 
to  try  to  get  my  back  money  and  bring  Bert  up  to  his  original 
agreement  of  $150  a  month,  which  he  made  of  his  own  free 
will.  Bert  owes  me  $25  for  September,  $50  for  October, 
November  and  December,  to  date,  $175.  My  check  for  $50 
is  due  tomorrow,  January  1,*1913,  as  that  is  all  I  get  since 
he  cut  my  allowance  in  two,  and  Mr.  Trinkle  allowed  him 
to  do  so,  but  I  didn  't  sign  anything  releasing  him.  I  see  that 
Mr.  Powden  has  forgotten  to  sign  his  name  to  his  letter,  but 
it  was  an  oversight  on  his  part,  I  know,  and  I  suppose  it  is 
all  right.  You  had  better  send  the  papers  he  wants  to  him 
direct,  instead  of  through  me,  so  as  to  have  no  delay,  for  I 
do  not  know  how  long  Bert  will  be  here  in  the  city.  I  heard 
that  he  was  to  be  here  a  month,  and  that  is  up  now,  so  I 
see  why  Mr.  Powden  is  in  a  hurry.  Having  been  Bert's  part- 
ner while  in  Williamsburg,  Penn.,  several  years  ago,  under 
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the  firm  name  of  *  Lackey  &  Co.,  Brokers/  is  how  Mr.  Powden 
has  the  enclosed  check  in  his  possession.  But  I  know  that 
Bert  paid  $25  as  late  as  April  or  May,  1910,  for  after  I  came 
back  from  mama's  funeral — (Franc,  John  and  I  had  gone 
over  the  notes  with  papa's  permission) — ^and  I  insisted  when 
I  got  back  that  he  must  try  to  keep  up  the  interest,  which 
he  could  have  done  by  only  paying  $16  a  month,  so  he  sent 
$25.  I  think  that  Mr.  Keating  had  him  credited  with  it  on 
the  copy  of  the  notes  which  he  sent  me  quite  awhile  ago. 
I  know  you  will  have  Mr.  Keating  send  Mr.  Powden  this 
desired  information  at  once,  with  the  original  notes  for  col- 
lection, and  don't  forget  to  return  him  that  check.  Let  me 
hear  from  you,  and  if  this  meets  with  your,  as  well  as  Mr. 
Keating 's  approval!  Hoping  you  are  well,  and  wishing  you 
every  success  and  happiness  for  the  New  Year,  I  am,  lovingly, 
Mary.'' 

* 'Lancaster,  Pa.,' Dec.  30th,  1912.  Mrs.  Mary  B.  Lackey, 
Phila,  Pa.  Dear  Mrs.  Lackey:  Have  carefully  read  the  por- 
tion of  the  letter  addressed  to  Mrs.  Powden  intended  for  me, 
and  in  view  of  the  fact  that  your  former  husband  is  back  in 
Philadelphia,  and  in  the  jurisdiction  of  the  courts  of  Penn- 
sylvania, and  the  further  fact  that  he  is  now  engaged  in 
raising  capital  for  and  organizing  a  new  company  to  do 
business  down  in  Texas,  and  must  either  have  the  money 
himself  or  is  associated  with  others  who  have  it  and  are  put- 
ting it  up,  otherwise  he  could  not  be  riding  around  in  an 
automobile,  and  living  at  such  swell  apartments  as  the  Delmar- 
Morris,  and  giving  theatre  parties  and  dinners,  and  his  present 
wife  loaded  down  with  furs  and  diamonds,  compels  me  to 
advise  you  that  now  is  the  time,  if  anything  is  to  be  recovered 
to  act  and  to  act  quickly.  This  is  what  I  want  you  to  do. 
I  do  not  want  you  to  tell  Mr.  DeLong  or  anybody  else  that 
your  interest  in  your  father's  estate  as  written  to  you  by 
your  brother  will  be  $7,000  instead  of  all  being  eaten  up  by 
Mr.  Lackey's  notes,  as  you  can  depend  all  such  information 
is  carried  back  to  B.  D.  Lackey.    Please  do  not  discuss  your 


M 
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affairs  with  anyone  except  the  members  of  your  own  family, 
Mi,  Keating  and  myself.  In  the  second  place  I  want  you  to 
write  to  your  brother-in-law,  Mr.  Clendenon,  the  executor  of 
your  father's  estate,  and  have  him  send  me  at  once  a  power 
of  attorney  to  represent  your  father's  estate  in  the  collections 
of  the  notes,  together  with  interest,  of  B.  D.  Lackey,  have 
the  interest  computed  to  date,  and  send  me  the  original  notes 
and  a  statement  all  figured  out  to  date  of  the  exact  amount 
due.  Also  send  me  a  check  of  $50  for  expenses,  as  we  cannot 
start  to  fight  without  something  in  hand  to  fight  with,  and 
in  order  to  be  frank  so  you  can  understand  as  to  my  time 
and  legal  knowledge  I  am  willing  to  take  my  chances  with 
you  as  to  whether  or  not  either  one  of  us  recover  or  receive 
any  money  from  B,  D.  Lackey,  but  I  could  not  afford  or  be 
expected  to  put  up  the  money,  which  must  be  done  in  advance 
for  costs  and  expenses.  I  will  then  come  to  Philadelphia  as 
soon  as  I  receive  these  and  you  can  depend  I  will  either  get 
the  money  or  no  one  else  will.  I  think  you  know  me  well 
enough  that  when  I  go  after  a  person  I  always  go  prepared 
and  I  get  them.  In  case  I  recover  the  money  on  the  notes 
my  fee  will  be  ten  per  cent ;  in  case  I  do  not  recover,  I  shall 
not  charge  you  anything.  I  want  you  to  send  this  letter  to 
your  brother-in-law  when  you  write  him,  and  he  no  doubt 
will  go  over  the  matter  with  Mr.  Keating,  which  I  \^ould  like 
to  have  him  do,  as  Mr.  Keating  will  more  fully  understand 
my  reasons  for  acting  now.  Or  if  you  wish  to  retain  a  copy 
of  my  letter  you  can  copy  it  and  send  either  the  original  or  a 
copy  of  it  to  Mr.  Clendenon,  as  you  prefer.  Also  advise  me 
when  and  how  much  B.  D.  Lackey  sends  you  this  month,  and 
how  much  is  due  you  on  the  original  agreement  of  $100  a 
month.  I  trust  I  have  made  everything  plain  to  you,  but 
wish  to  caution  you  again  to  refrain  from  discussing  your 
aflfairs  with  anyone  except  your  folks  at  home,  Mr.  Keating 
or  myself.  Do  not  in  your  innocent  way  tell  any  of  your 
acquaintances  in  Philadelphia  that  I  am  going  after  B.  D. 
Lackey,  as  a  bird  in  the  hand  is  worth  two  in  the  bush,  and 
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I  want  to  get  the  bird  before  a  flight  and  we  got  him  in 
Pennsylvania.  Trusting  to  hear  from  you  and  that  you  will 
observe  and  approve  what  I  say,  I  remain,  Sincerely  yours, 

''P.  S.  In  Pennsylvania,  unless  a  debt  is  acknowledged  or 
paid  within  six  years,  it  is  barred  by  the  statute  of  limita- 
tions, or  in  plain  words  outlawed,  and  you  cannot  recover. 
By  acknowledging  it,  I  mean  such  as  the  payment  of  interest, 
and  that  would  carry  it  six  years  from  that  time.  In  looking 
into  the  matter,  I  found  the  check  given  to  your  father  by 
B.  D.  Lackey,  Dec.  11th,  1908,  for  $25,  this  would  be  suflScient 
to  carry  it  until  1914.  I  do  not  know  whether  he  has  paid 
any  interest  on  it  since  then  or  not.  I  am  enclosing  check, 
which  is  very  good  proof.  You  may  send  it  along  with  the 
letter  for  the  inspection  of  Mr.  Keating,  and  return  it  to  me 
with  the  other  papers  when  they  forward  them.  Respectfully 
yours," 

So  much  of  the  testimony  as  appears  to  be  material  to 
the  determination  of  the  questions  presented  will  be  referred 
to.  The  executor  testified  that  he  sent  to  the  objector,  who 
lives  in  Philadelphia,  a  copy  of  his  partial  report,  including 
the  note  and  interest,  which  he  claimed  was  against  her  share 
of  the  estate,  and  at  the  same  time  sent  a  check  in  the  sum 
of  $710.80,  which  was  the  diflPerence  between  the  amount  of 
the  note  and  the  amount  of  the  distribution  made  at  the  time ; 
that  she  acknowledged  the  receipt  of  the  papers  and  the  check, 
and  returned  a  receipt  for  the  same.  The  check  was  indorsed 
and  cashed  by  her.  When  final  distribution  was  made,  another 
check,  dated  April  28,  1914,  in  the  sum  of  $692.30,  was  sent 
to  her  by  the  executor,  which  was  indorsed  and  cashed  by 
her.  These  checks,  together  with  certain  corporation  stock 
which  was  sent  to  her  and  retained  by  her,  were  the  amount 
of  her  share  in  the  estate,  after  the  notes,  or  alleged  indebted- 
ness by  her,  were  deducted  from  her  share.  The  bank  stock 
and  the  saddlery  stock  were  sent  to  Mrs.  Lackey  at  the  same 
time  as  the  last  check,  or  at  a  time  prior  thereto.  In  making 
the  deductions,  the  executor  deducted  the  amount  of  the  note. 
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less  interest.    She  has  retained  the  money  referred  to  in  the 
two  checks. 

The  executor  further  testified  that  the  original  notes, 
before  referred  to,  were  in  possession  of  the  estate  at  the  time 
he  became  executor;  that  he  sent  them  to  Mrs.  Lackey  either 
in  December,  1914,  or  when  he  sent  her  the  last  check;  that 
he  never  tried  to  collect  the  notes  for  the  estate,  but  tried 
to  collect  them  for  her  from  her  husband  by  her  order;  that 
Mrs.  Lackey  obtained  a  divorce  from  her  husband  before  her 
father  died.  Mr.  Keating  testified  that  he  represented  John 
B.  Barnes  in  his  lifetime  in  relation  to  the  two  notes  referred 
to  in  the  new  note ;  that  he,  John  B.  Barnes  and  Mrs.  Lackey, 
were  present  when  he  drafted  the  new  note.  He  states  that 
the  conversation  at  the  time  the  note  was  given,  was  as  follows : 

**Mr.  Barnes,  the  father,  said  to  the  daughter,  'I  hold 
two  notes  against  you  people ;  you  are  living  too  extravagant ; 
you  want  to  learn  to  save  your  money;  your  husband  is 
getting  a  large  salary  and  those  notes  must  be  paid;  I  am 
probably  on  my  death-bed,  and  I  want  my  children  to  share 
as  near  equally  in  my  property  as  possible,  and  if  your  hus- 
band don't  pay  those  notes,  you  and  he  together  save  up 
and  pay  those  notes,  then  I  must  deduct  the  amount  of  them 
from  your  interest  in  my  estate.  I  would  like  to  fix  this  note 
or  property  in  such  shape  as  to  as  far  as  possible  compel  your 
husband  to  be  more  careful  in  the  use  of  money,  and  you  ought 
to  be  more  careful.  You  are  both  young  and  your  husband 
is  getting  such  a  salary  that  instead  of  living  at  the  height 
of  extravagance,  as  you  do,  you  could  pay  these  notes  in  a 
year  or  two  easily  and  take  care  of  everything,  and  I  insist 
that  you  shall  do  it.  Now,  I  want  Mr.  Keating  to  draw  a 
note,  and  I  want  your  husband  to  sign  it,  and  I  am  going 
to  try  and  get  every  dollar  of  it  from  him,  if  I  can,  and  I 
want  you  to  guarantee  the  payment  of  that  note,  and  you 
must  understand  that  it  is  to  be  taken  from  your  share  in 
my  estate,  and  I  will  not  say  anything  to  Mr.  Lackey  of  our 
conversation,  so  as  to  encourage  him  as  far  as  possible,  or 
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urge  him  as  far  as  possible  to  pay  this  note,  but  if  he  does  not 
it  will  be  taken  from  your  share  in  my  estate. '  And  in  pursu- 
ance of  that  conversation  I  drew  the  note  and  presented  it  to 
Mrs.  Lackey  and  called  her  attention  to  the  fact  that  she 
would  understand  it,  that  when  she  signed  the  guarantee  that 
she  was  waiving  her  interest  up  to  that  amount  in  the  estate 
of  her  father;  she  signed  the  note  and  the  guarantee  in  my 
presence.*' 

He  testifies  further  that  his  recollection  is  that  the  two 
notes  were  assigned  afterwards  by  the  bank  to  deceased ;  that 
the  conversation  and  transaction  in  regard  to  the  new  note 
and  guaranty  signed  by  B.  D.  Lackey  and  Mrs.  Lackey  was 
at  the  home  of  deceased  while  he  was  lying  in  bed  at  the  time 
he  had  his  first  stroke;  that,  though  deceased  was  weak,  he 
was  able  to  sit  up,  but  had  not  left  the  house;  that  he  was 
feeble  because  he  was  advanced  in  years;  that  witness  did 
not  take  charge  of  his  business  for  a  year  or  more  after  the 
execution  of  this  new  note;  that  deceased  went  back  to  the 
bank  and  was  in  the  bank  several  months  after  his  first  stroke, 
when  he  was  stricken  a  second  time,  and  witness  commenced 
to  do  business  for  him  after  his  second  stroke;  that  the  two 
notes  were  handed  to  witness  by  executor  and  mailed  to  Mrs. 
Lackey  some  time  in  July,  1914,  at  her  own  request.  Witness 
says  further: 

**I  never  represented  to  Mrs.  Lackey  that  her  father  had 
endorsed  the  notes.  I  wrote  the  new  note.  Q.  And  you 
stated  in  there  that  Mr.  Barnes  had  endorsed  that  note? 
A.  Well,  that  was  their  talk  to  me  at  the  time.  Q.  Didn't 
you  have  the  notes  before  you  at  that  time?  A.  No,  I  don't 
think  so.  Mrs.  Lackey  had  the  notes  when  she  attempted  to 
make  a  settlement  with  her  husband ;  they  were  sent  to  her. 
These  two  notes  were  returned  to  the  estate  probably  two  or 
more  months  after  the  death  of  John  R.  Barnes.  They  were 
returned  to  me  by  Mr.  Powden,  who  had  attempted  to  collect 
these  notes  for  Mrs.  Lackey;  that  is  the  first  recollection 
of  the  notes  in  the  estate,  and  I  had  charge  of  Mr.  Barnes' 
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papers  from  the  time  of  his  death  to  the  present  time,  and 
I  have  no  recollection  of  the  notes  being  in  the  estate  until 
they  were  recalled  from  Mr.  Powden,  and  that  accounts  for 
the  notes  being  in  the  possession  of  the  estate,  subsequently 
.to  the  settlement  of  the  estate.  I  had  not  been  discharged 
by  Mrs.  Lackey  in  relation  to  attempting  to  collect  the  notes 
and  assisting  Mr.  Powden.  That  was  all  the  employment  I 
hi^l.  I  was  first  informed  in  relation  to  these  notes  that  I 
would  not  be  required  to  look  after  them  further  by  Mr. 
Sterling,  who  came  to  my  office  last  summer.  Since  that  lime 
I  have  not  acted  for  Mrs.  Lackey  in  any  way.  I  had  the  notes 
in  my  possession  for  her  at  the  time  and  prior  thereto.  The 
estate  did  not  attempt  to  collect  those  notes  by  sending  Mr. 
Hugh  McCoy,  of  Oskaloosa,  Iowa,  a  practicing  attorney,  to 
Philadelphia.  At  that  time,  Mrs.  Lackey  was  obtaining  a 
divorce  from  her  husband,  and  her  people  attempted  to  save 
her  and  not  take  the  amount  of  these  notes  from  her  share  of 
her  father's  estate,  and  in  order  to  assist  her  in  obtaining 
sufScient  alimony  to  pay  these  notes,  Mr.  Hugh  B.  McCoy 
was  sent  at  the  expense  of  the  family  to  try  to  get  everything 
they  could  for  her  from  her  husband  and  make  the  best 
possible  settlement.  The  brothers  and  sisters  paid  Mr.  McCoy 
individually.  Mr.  Barnes  was  living  when  the  notes  were 
sent  to  Mrs.  Lackey,  He  was  deceased  when  they  were 
returned  to  me.  The  notes  were  sent  to  Mrs.  Lackey  in  the 
first  instance  sometime  about  December,  1911.  I  think  those 
notes  and  the  new  ones  were  in  my  possession  and  kept 
together  at  the  time,  December,  1911.  I  was  representing  Mr. 
Barnes  and  was  not  representing  Mrs.  Lackey. ' ' 

No  evidence  was  offered  on  behalf  of  the  objector,  except 
that,  as  a  part  of  the  cross-examination  of  Mr.  Keating,  she 
offered  a  part  of  the  supplemental  final  report  of  the  executor, 
showing  the  note  of  B.  D.  Lackey,  dated  August  24,  1905,  and 
the  guaranty  of  Mrs.  Lackey.  This  report  contained  copies 
of  the  note,  which  have  heretofore  been  set  out.  Mr.  Keating 
had  testified  that  he  prepared  the  supplemental  final  report. 
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In  the  final  report,  the  executor  had  deducted  the  amount 
due  on  the  new  note  which  had  been  guaranteed  by  Mrs. 
Lackey,  the  objector.  The  objections  filed  by  Mrs.  Lackey  to 
the  final  report  were  on  the  following  grounds: 

'*That  said  executor  in  said  report  has  charged  to  her 
a  note  executed  by  B.  D.  Lackey  and  amounting  at  the  time 
of  the  said  report  to  the  sum  of  $3,714.20.  This  objector  states 
that  said  note  should  not  be  charged  to  her,  for  the  reasqn 
that  she  did  not  execute  the  same,  and  that  it  was  not  a  note 
or  other  evidence  of  indebtedness  that  the  said  decedent  held 
at  the  time  of  his  death  against  this  said  objector,  but  was 
the  personal  debt  of  B.  D.  Lackey,  and  that  no  part  of  the 
consideration  passed  to  this  objector.  That  if  said  note  be 
uncoUectable,  the  loss  should  fall  equally  upon  all  of  the 
residuary  legatees  and  not  upon  her  alone.  She  denies  that 
she  was  surety  on  the  note  of  B.  D.  Lackey,  and  states  that, 
when  said  note  was  executed  by  the  said  B.  D.  Lackey,  it 
was  executed  by  him  alone,  and  not  by  his  objector  in  any 


manner.*' 


The  executor's  so-called  equitable  answer  to  these  objec- 
tions is  quite  lengthy,  and  recites  substantially  all  the  facts 
which  we  have  set  out,  and  some  other  matters.  One  part  of 
the  answer  is  the  claim  that,  at  the  time  of  the  execution  of 
the  guaranty  by  Mrs.  Lackey,  she  agreed  to  and  accepted  said 
indebtedness  as  her  own,  and  consented  and  agreed  that,  if 
her  husband  did  not  pay  the  same,  it  should  be  deducted  from 
her  interest  in  her  father's  estate;  that  the  contract  of 
guaranty  ^as  made  in  part  for  the  benefit  of  Mrs.  Lackey  in 
assisting  her  in  compelling  her  husband  to  pay  the  note ;  that 
the  debt  was,  in  fact,  her  debt,  and  held  against  her  interest 
in  the  estate  of  her  father ;  and  that,  therefore,  the  execution 
of  said  guaranty,  and  her  promise  to  pay  the  debt,  in  the 
manner  before  stated,  was  not  the  promise  to  pay  the  debt  of 
Lackey,  but  her  own  debt,  which  her  father  recognized  as  due 
from  her  to  his  estate  in  order  to  equalize  the  shares  of  his 
children;  that,  because  of  these  matters,  she  is  barred  and 
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estopped  from  claiming  that  said  indebtedness  is  not  her  own 

They  also  plead  that  the  original  notes  were  used  to  assist 

objector  in  her  divorce  proceedings  against  her  husband,  in 

an  effort  to  compel  him  to  make  payment  to  her  of  sufficient 

money  to  pay  the  note,  or  turn  over  property  to  her  for  that 

purpose.    It  is  also  pleaded  that,  subsequent  to  the  making 

of  said  note  and  after  it  became  due,  deceased  made  his  will, 

in  which  he  provided  for  the  payment  or  the  deducting  of  all 

evidence  of  indebtedness,  and  that  such  indebtedness  should 

be  considered  as  advancements;  that,  immediately  after  the 

death  of  said  John  R.  Barnes,  Mrs.  Lackey  requested  the 

executor  to  send  the  original  notes  to  her  attorney,  Powden, 

for  the  purpose  of  collecting  the  same  from  her  husband; 

that  the  notes  were  sent,  together  with  $50  from  the  estate 

as  a  retainer  fee;  that  an  attempt  was  made  to  collect  the 

notes  for  her  from  her  husband  to  save  her  interest  in  her 

father's  estate,  to  all  of  which  Mrs.   Lackey  agreed,   and 

accepted  the  provisions  and  conditions  made  for  her,  and 

directed  the  attorney  as  to  collecting  the  same;  and  that 

thereby  she  made  the  debt  her  own,  and  that  she  is  estopped 

from  denying  such  indebtedness  as  her  own.    It  is  also  pleaded 

that,  because  the  objector  accepted  the  two  checks  heretofore 

referred  to,  and  the  corporation  stock,  knowing  that  the  same 

had  been  deducted  from  her  share  of  the  estate,  she  made 

said  indebtedness  her  own,  and  thereby  recognized  her  agree- 

ment  with  her  father,  and  that  thereby  she  is  barred  and 

estopped  from  claiming  that  she  is  not  the  maker  of  said 

notes,  and  that  the  one  guaranteed  by  her  is  not  her  debt.    It 

is  also  pleaded  that,  by  reason  of  all  of  the  facts  and  the 

agreements  before  set  out,  the  executor,  relying  upon  her 

statements,  conduct  and  contracts,  had  paid  over  the  money 

to  the  several  parties  entitled  to  receive  the  same,  upon  the 

basis  of  the  statements  as  set  forth  in  his  reports,  copies  of 

which  were  sent  to  her;  that  he  has  no  funds  in  his  hands 

with  which  to  pay  any  excess,  because  he  was  led  by  objector, 

by  the  facts  before  recited,  to  pay  out  said  money  and  make 
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his  report  in  the.  manner  he  did ;  that  she  is  estopped  from 
denying  said  distribution  as  made,  or  denying  said  indebted- 
ness as  against  her,  and  a  general  equitable  estoppel  by  reason 
thereof  is  pleaded  against  her. 

1.  Appellee's  principal  contention  in  the  court  below 
was,  and  in  this  court  is,  that  there  was  no  consideration  for 
the  new  note  given  August  24,  1905,  by  B.  D.  Lackey,  and 
the  guarantee  thereof  by  his  wife  was  without  consideration, 
and  the  trial  court  made  a  finding  that  there  was  no  con- 
sideration, and  for  that  reason  held  that  the  amount  of  the 
note  could  not  be  deducted  from  the  share  of  Mrs.  Lackey  as 
an  advancement.  Appellant's  principal  argument  is  also  upon 
this  question  and  to  meet  the  contention  of  appellee.  Appel- 
lee's contentions  are  that  the  provision  of  the  Code  that  all 
contracts  in  writing  signed  by  the  party  to  be  bound  shall 
import  a  consideration  has  no  application  to  a  case  where  the 
consideration  is  expressed  and  fully  stated  in  unmistakable 
language  in  the  written  instrument  itself  (citing  cases) ;  that, 
where  the  payment  of  a  note  is  guaranteed  subsequent  to  its 
delivery,  there  must  be  a  distinct  and  separate  consideration 
for  such  guarantee,  and  that,  after  the  original  consideration 
is  exhausted,  there  must  be  a  new  and  sufficient  consideration 
(citing  cases).  And  further,  that,  in  the  absence  of  evidence 
of  a  request  to  forbear,  the  act  of  forbearance  itself  would  not 
indicate  that  it  was  in  pursuance  of  a  promise  to  forbear,  and 
the  guaranty  would  be  invalid  for  want  of  consideration ;  and 
that,  where  the  guaranty  is  solely  of  a  pre-existing  debt,  it  is 
without  consideration  and  void.  We  should  have  stated,  in 
stating  the  facts,  that  there  was  some  evidence  that  deceased 
was  willing  to  extend  the  time  of  the  payment  of  the  notes  in 
order  that  the  makers  might  pay  in  small  installments. 

Appellee  also  argues  that  the  rights  of  the  parties  were 
fixed  as  of  date  August  24,  1905,  and  that  on  that  date 
deceased  had  not  indorsed  any  notes,  and  if  any  indorsement 
was  to  afford  any  consideration  for  the  execution  of  the  note 
of  Auprust  2-^th,  it  must  have  been  on  or  before  that  date; 
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that  there  is  shown  no  benefit  to  the  debtor  in  the  making  of 
this  contract  of  August  24th,  and  no  detriment  to  the  creditor 
by  its  execution;  in  other  words,  the  claim  is  that  the  lia- 
bilities and  privileges  of  the  parties  would  have  been  just  the 
same  if  the  new  note  had  never  been  executed.  They  contend, 
also,  that,  when  the  two  notes  matured,  on  December  10,  1905, 
the  Mahaska  County  Bank  could  have  brought  an  action  on 
the  original  notes,  and  would  have  had  the  same  rights  as  are 
soyght  to  be  conferred  by  the  execution  of  the  new  note  dated 
August  24th ;  that  deceased  gained  nothing  and  lost  nothing ; 
and  that  B.  D.  Lackey  gained  nothing  and  lost  nothing;  so 
that,  if  the  suit  had  been  brought  by  deceased  or  his  estate 
against  B.  D.  Lackey,  on  August  24th,  B.  D.  Lackey  might 
insist  that  said  note  was  without  consideration;  and  that,  if 
he  were  liable  at  all,  his  liability  was  upon  the  original  notes ; 
and  they  contend  that,  if  the  new  note  was  without  considera- 
tion as  to  B.  D.  Lackey,  there  was  no  consideration  on  the  part 
of  the  alleged  guarantor,  Mary  B.  Lackey,  because  she  was 
guaranteeing  the  payment  of  a  past  and  antecedent  indebt- 
edness. This  indicates,  in  a  general  way,  the  argument  and 
contention  of  appellee. 

Appellant  contends,  substantially,  that  the  note  is  not 
only  an  evidence  of  indebtedness,  but  an  indebtedness  of  the 
said  Mary  B.  Lackey ;  and  that  the  amount  unpaid  was  to  be 
deducted  from  her  share  in  her  father's  estate,  in  accordance 
with  the  terms  and  provisions  of  his  will,  coupled  with  the 
relation  and  agreements  of  the  parties;  that  the  guaranty, 
as  made  by  ^Irs.  Lackey,  was  an  evidence  of  indebtedness, 
because  she  so  understood  it  when  she  signed  the  instrument, 
as  shown  by  the  testimony  in  regard  to  what  occurred  at  the 
time  of  its  execution;  and  that  time  was  extended,  and  for 
the  consideration  that  she  and  her  husband  should  pay  $25 
per  month,  or  more,  until  paid;  and  that  the  note  and 
guaranty  were  due  before  her  father's  death  and  were  an 
absolute  debt  against  her,  which,  by  reason  of  the  under- 
standing between  her  and  her  father,  was  not  pressed  and 
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was  left  until  his  death,  to  be  satisfied  from  his  estate.  They 
also  contend  that  the  fact  that  a  note,  guaranteed  as  this  note 
was,  found  in  the  hands  of  the  executor  of  the  estate,  imported 
a  consideration;  that  an  antecedent  or  pre-existing  debt  con- 
stitutes value  and  is  deemed  such,  whether  the  instrument  is 
payable  on  demand  or  at  a  future  time  (citing  the  statute  and 
cases) ;  that  she  has  in  her  possession  the  original  notes  signed 
by  B.  D.  Lackey,  her  husband,  which  represent  the  original 
indebt^ness,  and  which  she  holds  against  him ;  and  they  say 
that,  though  the  notes  were  not  made  by  her,  they  represent 
an  existing  indebtedness  of  both  Mr.  and  Mrs.  Lackey  which, 
by  the  new  note,  she  guaranteed  to  pay;  that  Mrs.  Lackey 
recognized  her  liability  on  the  note,  and  that  she  had  guaran- 
teed the  payment  of  the  debt;  that  her  father  had  paid  the 
bank  and  had  taken  an  assignment  of  the  debt  to  himself; 
and  that,  if  it  was  not  paid  before  the  death  of  her  father, 
it  would  be  deducted  from  her  interest  in  the  estate;  that 
Mrs.  Lackey  nowhere  denies  the  good  faith  of  the  transaction ; 
and  that  her  father  relied  upon  the  guaranty  of  the  daughter 
by  forbearihg  to  press  payment;  and  they  also  argue  for  an 
estoppel  by  her  conduct  and  by  her  accepting  the  checks, 
corporate  stock,  and  by  other  circumstances  shown  in  the 
record. 

It  seems  to  us  that  counsel  and  the  trial  court  lose  sight 
of  the  main  question  in  the  case,  and  that  is,  whether  these 
notes,  or  any  of  them,  should  be  considered  as  advancements 

and    deducted    from   the   daughter's   share, 
testamentary      undcr  the   provisions   of  the  will,   and  we 

power :  deduc- 
tions from  deem  it  unnecessary  to  discuss  at  any  lenerth 

share :  com-  *r  o 

Sevise^^  the  question  of  consideration.     Doubtless,  it 

is  not  an  advancement,  strictly  speaking, 
where  there  is  a  will,  but  testator  uses  the  word  in  his  will, 
and  the  question  is  whether  the  amount  should  be  deducted. 
We  apprehend  that  there  may  be  an  advancement  by  gift 
without  any  consideration  at  all.  It  is  possible  that,  if  there 
were  no  question  of  advancement  in  the  case,  and  the  bank 
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or  the  estate  of  deceased  were  seeidng  to  enforce  payment  by 
Mrs.  Lackey  of  the  guaranty  in  an  action,  there  might  be 
force  in  some  of  the  contentions  as  to  consideration,  and  it 
may  be  thought  that  the  attempt  of  the  executor  to  deduct 
the  amount  of  the  notes  from  the  share  of  Mrs.  Lackey  in 
her  father's  estate  is  seeking  to  enforce  payment  of  it.  This 
may  be  so  in  a  sense ;  yet,  as  stated,  it  is  a  question  of  advance- 
ment,  or  the  right  of  testator  to  deduct.  The  property  of 
deceased  is  his  own,  and  he  has  a  right  to  do  with  it  as  he 
please.  If  the  original  notes  had  been  paid  off  by  deceased 
when,  as  cashier,  he  indorsed  them  to  himself,  if  done  at  the 
request  of  the  maker  of  the  notes  and  for  his  benefit,  deceased 
could  have  maintained  an  action  on  account  for  the  money  so 
paid,  and  the  notes  would  be  some  evidence  of  the  indebted- 
ness due  deceased  from  B.  D.  Lackey.  Or,  if  deceased  had 
purchased  the  notes  when  he  took  an  assignment  of  them,  then 
the  original  notes  would  be  evidence  of  indebtedness.  And 
the  new  note  given  by  B,  D.  Lackey  and  guaranteed  by  his 
wife,  the  objector,  agrees  to  pay  that  debt,  notwithstanding 
some  expressions  in  the  new  note,  such  as  that  deceased  had 
indorsed  the  notes,  etc.  His  purpose  is  clear,  that  he  con- 
sidered the  amount  of  these  notes  owed  to  him  and  as  an 
indebtedness  against  both  B.  D.  Lackey  and  his  wife,  the 
objector.  The  note  itself  so  shows,  and  the  undisputed  evi- 
dence of  Mr.  Keating  as  to  what  took  place  between  objector 
and  deceased  at  the  time  the  new  note  was  given. 

It  is  not  necessary  to  determine  the  rights  of  the  bank, 
for,  without  any  question  of  advancement,  an  attempt  had 
been  made  to  collect  the  original  notes  of  B.  D.  Lackey ;  nor 
is  it  material  to  determine  the  rights  of  the  parties  if  Mrs. 
Lackey  were  attempting  to  force  payment  of  the  original  notes 
as  against  her  husband ;  but,  as  stated,  it  is  a  question  whether, 
under  the  will,  which  was  made  after  the  execution  of  all 
these  notes,  they  or  any  of  them  should  be  treated  as  an 
advancement  and  be  deducted  from  the  share  of  Mrs.  Lackey 
in  her  father's  estate.    This  is  to  be  determined  from  all  the 
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circumstances  in  the  case,  as  shown  by  the  evidence,  and  to 
our  minds  it  depends  very  largely  upon  two  main  proposi- 
tions :  what  was  the  intention  of  deceased,  and  are  the  notes, 
or  any  of  them,  evidence  of  indebtedness?  By  the  will,  it 
clearly  appears  that  the  devise  to  his  son  Edmund,  in  the 
third  paragraph  of  the  will,  shall  not  be  considered  as 
advancements,  and  the  fourth  paragraph  disposes  of  the 
remainder  of  his  estate  among  his  other  children,  and  that 
they  should  share  equally  except  that : 

"Any  and  all  notes  and  other  evidences  of  indebtedness, 
if  any,  that  I  may  hold  at  the  time  of  my  death  against  any 
or  all  my  said  children,  the  same  are  to  be  treated  as  advance- 
ments and  set  off  against  the  share  of  said  child  o^  children 
in  and  to  the  property  bequeathed  and  devised  by  this  fourth 
division,"  etc. 

And  this  shall  be  done  in  order  that  his  said  children 
may  be  treated  equally  in  the  division  of  the  property 
included  in  the  fourth  paragraph. 

It  is  contended  by  appellant  that  the  notes  were  a  debt 
against  Mrs.  Lackey,  as  well  as  her  husband,^nd,  taking  all 
the  circumstances  in  the  case  together,  we  are  inclined  to  this 

view.  But  whether  this  be  true  or  not,  the 
'  distribution:      authorities  hold  that  a  gift  of  property  to  a 

advancementa :  .     _ 

srif t  to  8on-in-      son-m-law  by  the  parent  of  the  wife  will 

law  as  ad-  * 

daughtOT**^      ordinarily  be  treated  as  an  advancement  to 

the  wife,  and  whether  such  gift  is  intended 
as  an  advancement  is  usually  a  question  of  fact  under  all  the 
circumstances.  See  a  large  number  of  cases  in  note  to  IreUmd 
V.  Dyer  (Ga.),  26  L.  R.  A.  (N.  S.)  1050.  It  may  be  said  that 
deceased  did  not  intend  to  make  a  gift  of  these  notes  to  B.  D. 
Lackey.  This  may  be  so,  strictly  speaking,  and  yet  he  seems 
to  have  considered  the  collection  of  them  doubtful,  and  his 
purpose  clearly  was  that,  if  they  were  not  paid  by  B.  D. 
Lackey,  then  his  daughter  should  deduct  the  amount  thereof 
from  her  share  in  his  estate.  If  he  considered  them  worthless 
as  against  the  son-in-law,  and  had  no  disposition  to  attempt 


L 


June  1916]  In  be  Estate  of  Babnes.  143 

to  collect  them  as  against  him,  the  effect  would  be  the  same, 
so  far  as  he  is  concerned,  as  a  gift  of  them  to  him.  Mrs. 
Lackey  herself  understood  all  this  and  consented  to  it.  Fur- 
thermore, her  letters,  her  acceptance  and  retention  of  the 
checks  sent  to  her  and  the  corporation  stock,  her  agreement 
and  conduct,  as  testified  to  by  Mr.  Keating,  which  is  undis- 
puted, and  the  other  circumstances  in  the  case,  show  that  she 
herself  construed  the  transaction  as  we  do,  if,  indeed,  she  is 
not  estopped,  as  contended  by  appellant,  by  her  acts  and  con- 
duct, from  now  claiming  that  it  was  not  her  debt  and  that  it 
should  not  be  deducted.  It  is  quite  clear  to  us  that  either 
the  two  original  notes  or  the  new  note,  taken  by  themselves, 
or  taken  together,  as  we  think  they  should  be,  are  clearly 
evidence  of  indebtedness,  and  that  it  was  the  intention  of 
deceased  to  treat  such  indebtedness  as  an  advancement  to  his 
daughter,  Mrs.  Lackey,  and  that  the  amount  of  the  debt 
should  be  deducted  from  her  share  in  the  estate.  We  shall 
not  repeat  the  circumstances,  before  set  out,  which  convince 
us  that  such  is  the  case,  but  content  ourselves  with  stating  our 
conclusions  from  the  entire  record.  The  controlling  element 
in  determining  whether  a  given  transaction  between  a  parent 
and  his  child  will  be  considered  an  advancement,  or  only  a 
gift,  or  perhaps  a  loan,  or  a  transfer  for  a  valuable  considera- 
tion, is,  as  has  been  heretofore  observed,  the  intention  of  the 
donor  at  the  time  of  the  transaction.  The  evidence  to  estab- 
lish that  intention  must  be  drawn  largely  from  the  circum- 
stances surrounding  the  persons  interested  at  the  time.  And 
the  circumstances  surrounding  the  transaction,  or  in  truth  the 
mere  gift  by  a  parent  to  a  child,  may  be  such  as  to  create  a 

presumption  of  advancement.  For  the  doc- 
*•  ^XSSSSJ^^.     trine  that  a  parent  desires  to  distribute  his 

•  DI8TB1BUTI0N  :  -"^ 

SJISSmSion.** '    estate  equally  among  his  children  is  so  strong 

that,  in  the  absence  of  clear  and  convincing 
evidence  to  the  contrary,  it  will  be  presumed  that  a  parent 
who,  during  his  lifetime,  makes  a  substantial  gift  to  a  child, 
intended  such  gift  to  be  an  advancement.    1  B.  C.  L.  668. 


144  Jones  v.  Register  &  Leader.  [177  Iowa 

True,  in  the  instant  case  there  is  a  will ;  but  by  its  terms, 
as  we  have  already  stated,  we  think  it  was  clearly  his  inten- 
tion that  the  indebtedness  before  referred  to  should  be  treated 
as  an  advancement  to  his  daughter,  or  rather,  deducted  from 
her  share.  We  can  imagine  circumstances  under  which  the 
parent  of  a  daughter  would  feel  that  it  would  be  to  the 
advantage  of  the  daughter  to  make  the  advancement  to  the 
daughter's  husband;  he  may  have  such  confidence  in  the  son- 
in-law,  because  of  his  being  a  good  business  man,  or  some- 
thing of  that  kind,  and  because  of  his  daughter's  being 
inexperienced  in  business,  as  to  believe  it  would  be  to  her 
advantage  and  to  her  interest  to  make  an  advancement  to  the 
son-in-law. 

We  are  of  opinion  that  the  trial  court  erred  in  sustaining 
the  objections  and  refusing  to  deduct  the  indebtedness  from 
Mrs.  Lackey's  interest.  The  cause  is,  therefore, — Reversed 
and  Remanded. 

Evans,  C.  J.,  Deemer  and  Weaver,  JJ.,  concur. 


C.  DuRANT  Jones,  Appellant,  v.  Register  &  Leader  Company, 

Appellee. 

LIBEL  AND  SLANDER:    Libels  Per  Se— Oharglng  Violation  of  Or- 

1  dinance.  A  false  and  malicious  pablication  that  plaintiff,  mayor 
of  one  city,  had  been  convicted  of  violating  an  ordinance  of  a 
neighboring  city  governing  the  speed  of  automobiles,  and  had  been 
fined  $15,  is  libelous  per  se. 

Evans,  C.  J.,  and  Pkbston,  J.,  dissent,  holding  that  the  ruling 
on  demurrer  was  right  because  no  defamatory  publication  was 
pleaded. 

LIBEL  AND  SLANDEB:    Libels  Per  Se— Provoking  to  Wrath.    A 

2  false  and  malicious  publication  that  one  Jones  had  employed 
another  to  move  a-  house  for  him,  and  that  such  undertaking  by 
said  employee  had  been  stopped  by  injunction,  on  account  of  the 
manner  in  which  the  work  was  being  done,  because  violative  of  an 
ordinance  enacted  while  Jones  was  mayor  of  the  town,  and  repre- 
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Besting  that  the  mayor  was  defendant  in  said  action  while  he  ought 
to  have  been  plaintiff,  is  libelous  per  se. 

Deemeb,  Laud  and  Gatnob,  JJ^  dissent. 

EvAXS,  C.  J.,  and  Pbsston,  J.,  dissent,  holding  that  the  ruling 
on  demurrer  was  right  because  no  defamatory  pi«blication  was 
pleaded. 

UBEL  AND  SLANDER:  '  Libels  Per  Se— Pleading— -Snoneoiisly 
3  Sustaining  Demuirer— When  Hannless  Exior — ^Damages.  A  rul- 
ing erroneoiisly  sustaining  a  demurrer  to  a  petition  for  damages 
for  libel  per  se,  on  the  mistaken  theory  that  no  cause  of  action  is 
pleaded,  will  be  affirmed  on  appeal  when  it  appears  from  said 
pleadings  that  plaintiff  could,  in  no  event,  recover  riore  than  nom- 
imU  damages.  So  held  where  the  false  charge  was  (a)  that  a 
house  mover  employed  by  plaintiff  had  been  enjoined,  along  with 
plaintiff,  from  moving  a  tractor  over  paving,  in  violation  of  an 
ordinance  enacted  while  plaintiff  was  mayor  of  the  town,  and 
fb)  that  plaintiff  had  been  convicted  and  fined  for  violating  a 
speed  ordinance. 

DfcEMEB,  Ladd  and  Gatnob,  JJ.,  dissent. 

Appeal  from  Polk  District  Court. — ^W.  S.  Ayres,  Judge. 

Thursday,  Jt^ne  29,  1916. 

Action  for  libel. — Affirmed. 

E.  J.  Kelly  and  //.  O.  Giddings,  for  appellant. 
Clark  J  Byers  &  Hutchinson,  for  appellees. 

Salinger,  J. — I.  A  demurrer,  which  was  sustained, 
admits  that  defendant  falsely  published  concerning  plaintiff, 
who  is  mayor  of  Perry,  the  matter  following : 

That  he  was  ** adjudged  second  best''  in 

1-  JS^DKi^  ^  controversy  between  him  and  the  mayor  of 

ch^igfn^  vfo-      ^*^es ;  that  plaintiff  must  pay  $15  to  the  city 

ordinance.  ^f  Ames  because  **an  impromptu  court  on  the 

lawn  of  Mayor  Sheldon's  home"  convicted 
him  of  exceeding  the  Ames  speed  limit  with  his  automobile; 
that  plaintiff  claimed  he  had  acted  within  the  law ;  that  from 

Vol.  177  Ia.— 10 
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the  fine  assessed,  notwithstanding,  he  appealed  to  the  district 
court;  that  there  a  default  was  entered  against  him;  that, 
later,  the  default  was  set  aside,  but  on  condition  that  plaintiff 
pay  the  costs  and  a  fine  of  $15;  that  plaintiff  was  "involved 
in  a  peculiar  suit"  which  involved  the  halting  of  a  house 
mover  by  act  of  court,  in  that  som.e  work  being  performed 
for  plaintiff  was  stopped  by  a  temporary  injunction,  on  the 
charge  that  an  ordinance  passed  during  the  administration  of 
plaintiff  as  mayor  was  being  violated ;  that,  as  said  ordinance 
was  passed  "with  the  endorsement"  of  plaintiff,  "the  legal 
action  which  will  follow  will  be  watched  with  interest;"  that 
plaintiff  had  engaged  a  house  mover  to  move  a  building  to 
the  Jones  Addition  to  Perry;  that  the  job  required  passing 
over  several  paved  streets  with  a  traction  engine  which  said 
ordinance  put  "under  the  ban ;"  that  the  moving  was  stopped 
by  one  of  the  citizens  who  had  recently  paid  for  paving  in 
front  of  his  residence;  and  that  "the  situation  at  this  time 
presents  the  mayor  as  defendant  in  an  action  in  which  he 
should  be  plaintiff." 

By  sustaining  the  demurrer,  the  court  held  that  the  pub- 
lication is  "not  itself  libelous;"  that  nothing  is  pleaded  which 
"would  make  the  publication  a  libel  upon  the  plaintiff"  and 
that  nothing  is  pleaded  "which  would  justify  a  recovery." 

II.  We  are  constrained  to  differ  from  this  holding. 
True,  no  statute  crime  is  charged  in  the  publication.  But  that 
is  not  essential  to  constitute  a  libel.  Call  v.  Larahee,  60  Iowa, 
at  214,  215 ;  State  v.  Keencm,  111  Iowa,  at  291 ;  Morse  v,  Times- 
Republiccun  Printing  Co.,  124  Iowa,  at  715,716 ;  Staie  v.  Cooper, 
138  Iowa,  at  520.  The  statute.  Section  5086  of  the  Code  of  1897, 
makes  any  printing  a  libel  if  it  tends  to  provoke  the  one  of 
whom  it  is  published  to  wrath,  or  tends  to  expose  him  to 
public  hatred  or  ridicule,  or  tends  to  deprive  him  of  the 
benefits  of  public  confidence  or  social  intercourse.  The  cases 
cited  establish  that  any  publication  which  has  a  tendency 
to  accomplish  either  or  all  of  the  things  which  the  statute 
includes  in  its  definition  o£  libel  is  libelous  per  se,  and  that 
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damage  is  presumed^  wherefore  no  special  damages  need  be 
pleaded.  In  Call  v,  Larabee,  60  Iowa,  at  215,  we  say  that, 
because  libel  is  a  public  offense,  **all  publications  which  the 
law  regards  as  libelous  are  actionable,  per  se" — in  effect,  that 
the  commission  of  a  public  offense  of  itself  makes  a  right  of 
action  for  the  one  who  suffers  therefrom.  And  the  definition 
found  in  this  criminal  statute  is  applicable  in  civil  actions. 
Morse  v.  Times-Republican  Printing  Co.,  124  Iowa,  at  712,  713. 
The  publication  complained  of  is  in  substance  a  false 
charge  that  an  employe  of  plaintiff  violated  an  ordinance 
which  was  passed  with  his  approval  as  mayor,  and  that  he 

who  should  be  behind  a  prosecution  for  the 

2.  LIBEL  AND  offense  was  defendant  in  an  injunction 
fibei8^per'«0;  against  the  continuance  of  the  offense;  fur- 
wrath,               ther,  that  plaintiff  had  unsuccessfully  resisted 

a  prosecution  for  violating  the  speed  limit  of 
a  town  of  which  he  was  not  mayor — and  all  of  it  is  so  worded 
as  to  show  a  striving  after  humorous  effects.  It  may  be  con- 
ceded that  it  has  no  tendency  to  expose  plaintiff  to  public 
hatred  or  contempt  nor  to  deprive  him  of  the  benefits  of 
public  jBonfidence  or  social  intercourse.  But  it  does  have  a 
natural  tendency  to  provoke  one  who  knows  it  to  be  false  to 
wrath,  and  a  tendency  to  make  him  ridiculous.  If  so,  it  is  a 
libel,  actionable  per  se.  Morse  v,  Pri^vting  Co.,  124  Iowa,  at 
713,  715,  716.  It  follows  that  something  was  recoverable, 
and  that  the  demurrer  should  not  have  been  sustained. 

III.  But  the  point  is  made  that  the  ruling  is  harmless, 
within  the  unquestioned  rule  that  we  will  not  reverse  for  a 
denial  of  nominal  damages  or  determine  an  appeal  in  which 

there  is  really  nothing  involved  beyond  set- 

3.  LJBBLAX9  tling  costs.  M oiler  v,  Oottsch.  107  Iowa,  at 
ubeis^perw;  238.  True,  the  cases  cited  in  brief  of  appel- 
ISitSfning^  lant  do  not  deal  with  libel  cases.  But  does 
when  harm-  ^0*  the  vcry  casc  law  which  makes  every  libel 
^i^g&L'  actionable  per  se  make  this  rule  of  appellate 

review  applicable  to  every  suit  for  libel  ?    As 
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every  libel  is  actionable  per  se,  and  as  we  must  ndte  judicially 
that  every  libel  is  not  equally  injurious,  it  must  be  held  that, 
while  the  law  permits  a  recovery  in  every  case  of  libel,  it  sets 
no  limits  at  either  end  of  the  recovery.    Notwithstanding  that 
the  plaintiff  is  entitled  to  something,  it  is  apparent  that  there 
may  be  cases  in  which  the  damages  allowed  either  are  or 
should  be  nominal.    As  said,  the  very  fact  that  damages  are 
due  for  any  libel  proves  that  there  may  be  a  libel  which 
causes  no  substantial  injury.    We  say  in  Call  v.  Lardbee,  60 
Iowa,  at  214,  215,  that  'Hhe  law  presumes  that  damages  do 
result  from  the  libel,  and,  in  the  absence  of  proof  thereof,  it 
will  award  at  least  a  nominal  sum.''    In  Dom  v.  Cooper,  139 
Iowa,  at  749,  we  declare  that  **it  is  no  doubt  true  that  nominal 
damages  only  may  be  awarded  in  libel  suits."    It  is  true,  we 
add  that,  ''as  a  general  rule,  the  law  presumes  actual  dam- 
ages from  the  publication  of  an  article  libelous  per  se."    It 
will  be  noted  that  this  either  cancels  the  concession  that  there 
may  be  a  merely  nominal  recovery,  or  else  it  is  a  statement 
made  on  the  erroneous  assumption  that  some  libels  are,  while 
others  are  not,  actionable  per  se.  Be  that  as  it  may,  the  state- 
ment does  run  counter  to  what  is  said  as  part  of  it,  and  with 
the  holding  of  Call  v.  Larabee,  supra.    Moreover,  it  is  dictum : 
it  is  used  in  reversing  for  the  giving  of  an  instruction.     That 
instruction  included  nominal  damages  among  what  is  per- 
missible recovery.     But  the  reversal  is  not  for  that.     The 
instruction  says  that  nominal  damages  are  those  given  where 
a  wrong  has  been  committed  and  no  actual  injury  or  damage 
has  resulted,  and  then  proceeds  that,  if  the  jury  finds  that 
the  article  in  question  caused  no  injury  to  plaintiff,  then  to 
award  only  nominal  damages,  and  that,  ''in  such  cases,  some 
small  sum,  as  one  cent  or  ten  cents,  is  awarded  as  damages  in 
order  to  carry  the  costs  against  the  person  committing  the 
wrong.''    We  hold  that  the  jury  has  nothing  to  do  with  the 
matter  of  costs,  and  it  is  better  practice  not  to  refer  to  it  in 
the  instructions,  but  that,  "if  it  is  referred  to,  the  jury  should 
not  be  misled  regarding  the  matter."    We  say: 
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**The  instruction  here  given,  in  view  of  the  offer  made  to 
confess  judgment,  was  positively  misleading,  in  that  an  award 
of  nominal  damage  stated  would  not  carry  costs.  A  jury,  in 
such  cases,  is  prone  to  return  a  compromise  verdict,  and  it  is 
well  known  that  they  frequently  return  their  verdicts  with  an 
eye  to  the  adjustment  of  the  costs.  It  is  common  knowledge 
of  the  profession  that  in  such  cases  juries,  more  frequently 
than  otherwise,  consider  the  matter  of  costs  in  making  their 
awards.  With  this  fact  in  mind,  it  is  better  to  say  nothing 
about  the  costs;  but  if  reference  is  made  to  the  matter,  it 
should  not  be  so  stated  as  to  mislead  the  jury.  Under  the 
English  practice  it  was  the  custom  of  judges  not  to  refer  to 
the  matter  of  costs,  even  at  the  jury's  request.  We  are  con- 
strained to  hold  that  this  instniction,  in  view  of  the  circum- 
stances disclosed  by  the  record,  should  not  have  been  given. 
Appellee  says,  however,  that  the  jury  did  not  follow  the 
instruction,  in  that  it  awarded  compensatory  damages  in  the 
sum  of  one  dollar.  It  will  hardly  do  to  say  that  a  verdict  for 
one  dollar  is  compensatory ;  but,  if  it  be,  this  does  not  cure  the 
error  in  the  instruction.  The  award  may  have  been  made  in 
order  that  there  might  be  no  question  as  to  who  should  pay 
the  costs,  without  any  reference  to  compensation  to  the  plain- 
tiff;  but,  if  this  be  not  true,  the  vice  of  the  instruction  with 
reference  to  mitigation  of  damages  becomes  apparent.  That 
is  to  say,  the  jury  may  have  concluded  that  the  mitigating 
facts  pleaded  should  be  considered  in  reduction  of  actual 
damages  suffered.  Upon  no  ground  can  the  instruction  quoted 
be  sustained." 

It  is  plain  nothing  said  concerning  a  presumption  of 
actual  damages  is  of  the  decision. 

We  held,  in  Crawford  v.  Bergen,  91  Iowa,  at  677  and  679, 
that  we  will  not  reverse  for  failure  to  award  nominal  damages 
for  slander.  True,  in  Flties  v.  New  Nonpareil  Co.,  155  Iowa, 
at  294,  we  say  that  there  is  a  distinction  between  slander  and 
libel,  but  also  that  the  distinction  is  that  '*  words  are  often 
deemed  libelous  per  se  when  written  which  would  not  neces- 
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sarily  be  slanderous  when  spoken."  The  only  reasonable 
interpretation  is  that  words  libelous  per  se  may  not  be  slan- 
derous per  86.  The  Flues  ease  is  not  authority  for  the  propo- 
sition that,  though  there  may  be  a  nominal  verdict  for  a  slan- 
der which  charges  a  statute  crime,  which  is  the  Crawford  case, 
there  cannot  be  such  a  verdict  for  (my  libel.  The  rule  that 
every  libel  'is  per  $e  actionable  includes  the  gravest  and  the 
lightest  In  slander,  the  graver  only  is  thus  actionable. 
While  not  every  slander  is  slander  per  se,  and  every  libel  is 
libelous  per  se,  a  false  oral  accusation  of  arson  is  as  much 
actionable  per  se  as  is  every  libel.  In  the  Crawford  case,  we 
justify  a  nominal  recovery  for  such  an  accusation.  Is  it  pos- 
sible that  nominal  damages  may  be  sufficient  compensation  for 
a  slander  charging  arson  and  that  more  than  nominal  dam- 
ages must  follow  a  libel  charging  injurious  treatment  of  a 
pavement  ? 

Because  any  libel  is  actionable  per  se,  it  follows  that 
recovery  for  a  libel  should  and  will  diflfer,  and  follows  in 
tura  that  recovery  for  some  libels  will  and  should  not  be 
more  than  nominal — ^that,  at  all  events,  the  law  does  not 
proscribe  a  nominal  verdict  for  the  plaintiff  in  a  libel  suit. 

IV.  The  very  making  of  the  rule  of  appellate  review 
which  denies  reversal  for  failure  to  obtain  nominal  damages 
establishes  the  right  of  the  appellate  court  to  determine 
whether  more  than  nominal  damages  are  justified  by  the  rec- 
ord. For  such  rule  can  never  be  applied  if  the  tribunal 
empowered  to  apply  it  may  not  determine  that  the  plaintiff 
is  not  entitled  to  substantial  damages.  In  the  Crawford  case, 
91  Iowa,  at  677  and  679,  we  held  that  nothing  more  than 
nominal  damages  was  due  for  a  slander  charging  arson.  The 
only  question,  then,  which  we  have  is  whether  a  substantial 
recovery  by  this  plaintiff  could  be  sustained  if  given.  "We 
cannot  conceive  how  it  could  work  a  substantial  injury  to 
plaintiff  to  publish  that  a  house  mover  employed  by  him  had 
been  enjoined  from  moving  a  tractor  over  paving Jaid  down 
with  the  official  concurrence  of  plaintiff  as  mayor,  and  that 
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plaintiff  was  made  defendant  in  the  temporary  injunction. 
As  for  the  other  publication,  while  we  do  not  purpose  to  put 
the  seal  of  approval  upon  driving  an  automobile  contrary  to 
municipal  regulation,  the  fact  remains  that  driving  one  at  too 
high  rate  of  speed  is  not  malum  in  se,  and  we  think  we  may 
take  judicial  notice  that  one  who,  on  a  single  occasion,  vio- 
lates such  ordinance  will  not  thereby  suffer  substantially  in 
his  standing  as  a  citizen,  in  social  relations,  public  esteem 
generally,  nor  in  financial  or  political  opportunity,  nor  be 
pilloried  by  public  ridicule.  We  think  we  may  so  note  also, 
merely  as  an  argument  on  this  proposition,  that,  while  tech- 
nically such  violation  is  a  misdemeanor,  it  is  put  into  a  class 
by  itself,  even  by  those  charged  with  enforcing  such  regula- 
tion, in  that  usually  one  accused  of  violating  it  is  not  even 
put  under  actual  arrest,  but  is  trusted  to  appear  for  hearing 
and  to  submit  to  any  punishment  that  may  be  ordered,  upon 
mere  engagement  so  to  appear  and  submit.  While  what  we 
have  said  does  not  change  that  such  conduct  has  by  ordinance 
been  made  a  misdemeanor,  it  does  have  a  bearing  on  how  much, 
or  rather,  how  little  the  violation  of  such  ordinance  affects  the 
standing  of  the  offender.  And  while  these  publications  may 
have  tended  to  provoke  the  plaintiff  to  wrath,  that  goes  rather 
to  the  right  to  sue  than  to  the  right  to  substantial  recovery. 

It  is  our  opinion  that,  if  this  case  went  to  trial  and  the 
jury  found  all  that  the  demurrer  admits,  we  should  be  com- 
pelled to  interfere  if  plaintiff  had  a  substantial  verdict.  It 
follows  that  erroneously  sustaining  such  demurrer  effects  no 
more  than  denying  nominal  damages  and  costs  of  suit,  and 
that,  therefore,  we  should  not  reverse  for  such  error. — 
AffirmeA. 

Weaver,  J.,  concurs. 

Evans,  C.  J.  (concurring). — I  concur  in  the  affirmance. 
I  think,  also,  that  neither  count  of  the  petition  shows  a 
publication  which  is  defwmatory, 

Preston,  J. — I  concur  in  the  a£Srmance  on  the  grounds 
stated  by  Justice  Evans. 
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Gaynob,  J.  (dissenting).— I  am  constrained  to  register  a 
dissent  from  the  holding  of  the  majority  upon  two  propositions 
in  this  ease : 

1st.  In  so  far  as  it  holds  that  the  second  count  of  the 
petition  is  libelous  per  se, 

2d.  In  so  far  as  the  opinion  holds  that  the  court,  on 
demurrer,  may  substitute  itself  for  a  jury  and  determine 
what,  if  any,  damages  the  plaintiff  is  entitled  to  recover  in 
an  action  for  libel,  where  the  published  words  are  actionable 
per  se.  Or,  in  other  words,  that  where  a  demurrer  is  inter- 
posed to  a  suit  charging  libel,  and  the  publication  is  in  and 
of  itself  libelous  per  se,  the  plaintiff  is  entitled  to  damages, 
without  alleging  or  proving  special  damages,  and  it  is  not  for 
the  court  to  say  that  plaintiff  cannot,  upon  such  a  charge, 
recover  more  than  nominal  damages. 

We  will  take  up  these  different  questions  separately. 
That  there  may  be  a  better  understanding  of  this  controversy, 
it  is  proper  to  say  that  the  petition  is  in  two  counts.  The  first 
count  alleges  that,  on  the  6th  day  of  June,  1913,  the  defend- 
ant published,  of  and  concerning  the  plaintiff,  the  following 
article : 

''Nevada,  Iowa,  June  5 — Special. — C.  Durant  Jones,  who 
was  mayor  of  Perry,  has  been  adjudged  second  best  in  his 
controversy  with  Mayor  Parley  Sheldon  of  Ames.  Further- 
more, Mr.  Jones  must  pay  $15  into  Ames  city  coffers  because 
he  was  convicted  by  an  impromptu  court  on  the  lawn  of 
Mayor  Sheldon's  home  of  exceeding  the  college  town's  speed 
limit  in  his  automobile.  Mr.  Jones  had  claimed  that  his  auto- 
mobile was  within  the  law.  When  Mayor  Sheldon  assessed  a 
fine,  he  refused  to  pay  it,  appealing  to  the  district  court. 
Later,  a  default  was  entered  against  him.  Yesterday  the 
default  was  set  aside,  after  Judge  Lee  had  listened  to  the 
arguments  of  attorneys  on  both  sides.  The  condition  imposed 
by  the  judge,  however,  was  that  former  Mayor  Jones  pay  the 
costs  of  the  case  and  the  $15  fine." 

The  count  alleges  further  that  the  statements  of  fact  in 
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said  article  were  false  and  untrue;  that  the  defendant,  in 
publishing  the  same,  acted  maliciously;  that  the  publication 
of  said  defamatory  matter  tended  to  provoke  plaintiff  to  wrath 
and  expose  him  to  public  hatred,  contempt  and  ridicule,  and 
to  deprive  him  of  the  benefits  of  public  confidence  and  social 
intercourse,  all  to  his  damage  in  the  sum  of  $10,000.  The 
second  count  alleges  that,  on  the  18th  day  of  September, 
1912,  the  defendant  published,  of  and  concerning  the  plaintiff, 
the  following  article : 

**  House  Mover  Halted  by  Court.  Perry  Mayor  involved 
in  Peculiar  Suit.  Perry,  Iowa,  Sept.  17. — Special. — An  inter- 
esting case  arose  in  Perry  today  when  some  work  being  per- 
formed for  Mayor  Jones  was  halted  by  a  temporary  injunc- 
tion charging  that  an  ordinance  passed  during  Mr.  Jones' 
administration  was  being  violated.  Inasmuch  as  the  ordi- 
nance was  passed  with  the  indorsement  of  the  mayor,  the 
legal  actions  which  will  follow  will  be  watched  with  interest. 
Mr.  Jones  had  engaged  Austin  Howard,  a  house  mover,  to 
move  a  building  from  the  west  part  of  the  city  to  the  Jones 
Addition  in  the  southeast  part  of  town.  To  make  the  trip,  it 
was  necessary  to  go  over  several  paved  streets  with  a  traction 
engine,  which  is  used  by  the  house  mover.  The  ordinance 
mentioned  prohibits  the  running  of  traction  engines  which 
have  lugs  on  the  drive  wheels,  over  the  paving.  The  engine 
used  by  Howard  came  under  the  ban,  and  one  of  the  citizens 
who  recently  paid  for  paving  in  front  of  his  residence  stopped 
the  proceeding  by  the  court  action.  The  situation  at  this 
time  presents  the  mayor  as  defendant  in  an  action  in  which 
he  should  be  the  plaintiff. ' ' 

The  count  further  alleges  that  the  statements  of  fact  in 
this  article  were  also  false  and  untrue;  that  the  defendant 
acted  maliciously  in  publishing  the  same ;  that  the  publication 
tended  to  provoke  plaintiff  to  wrath,  to  expose  him  to  public 
hatred,  contempt  and  ridicule,  and  to  deprive  him  of  the 
benefits  of  public  confidence  and  social  intercourse,  all  in  the 
sum  of  $5,000. 
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The  defendant  filed  a  demurrer  to  both  counts  of  plain- 
tiff's petition,  in  the  following  language: 

**  First.  The  petition  fails  to  state  a  cause  of  action  in 
this — the  publications  complained  of  are  not  in  themselves 
libelous,  and  nothing  is  plead  in  either  count  of  the  petition 
which  would  justify  recovery.  Second.  The  matter  plead  in 
Count  One  does  not  state  a  cause  of  action,  for  the  reason 
that  the  publication  complained  of  is  not,  in  itself,  libelous, 
and  nothing  is  averred  or  plead  in  the  count  which  would 
make  the  publication  of  the  same  a  libel  upon  the  plaintiff. 
Third.  The  matter  plead  in  Count  Two  does  not  state  a  cause 
of  action,  for  the  reason  that  the  publication  complained  of  is 
not,  in  itself,  libelous,  and  nothing  is  averred  or  plead  in  the 
count  which  would  make  the  publication  of  the  same  a  libel 
upon  plaintiff." 

This  demurrer  was  sustained  as  to  both  counts,  and,  the 
plaintiff  electing  to  stand  upon  his  pleading,  judgment  was 
entered  in  favor  of  the  defendant,  dismissing  plaintiff's  peti- 
tion at  his  cost.  From  this,  plaintiff  appeals.  The  only  error 
assigned,  is  that  the  court  erred  in  sustaining  the  demurrer. 
We  will  treat  these  counts  separately. 

« 

The  facts  charged  in  the  first  count  are  that  the  plain- 
tiff was  adjudged  guilty  in  the  mayor's  court  at  the  town  of 
Ames,  of  running  his  automobile  in  violation  of  the  speed 
limit;  that,  when  he  refused  to  pay  the  fine  so  adjudged 
against  him,  he  appealed  to  the  district  court,  and  later,  a 
default  was  entered  against  him.  Thereafter,  this  default  was 
set  aside.  "The  condition  imposed  by  the  judge,  however,  was 
that  the  former  Mayor  Jones  pay  the  costs  of  the  case  and  a 
$15  fine." 

The  demurrer  admits  the  fact  that  the  publication  was 
made.  It  admits  that  the  statements  therein  were  false  and 
untrue;  that  the  things  did  not  occur  as  alleged;  that  the 
defendant  acted  maliciously. 

As  to  the  article  in  this  first  count,  we  agree  with  the 
majority  that  the  words  published  are  libelous  per  se.     It 
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constitutes  a  direct  attack  upon  the  integrity  of  the  plaintiflf, 
both  as  a  citizen  and  as  a  public  oflScer.  It  charges  him  with 
a  violation  of  a  public  ordinance  of  a  neighboring  city.  The 
demurrer  admits  that  the  charge  was  untrue,  and  made 
maliciously.  The  tendency  was  to  provoke  him  to  wrath,  to 
expose  him  to  contempt  or  ridicule,  and,  in  some  degree,  to 
deprive  him  of  public  confidence.  It  comes  within  the  statu- 
tory definition  of  libel,  and  is,  therefore,  actionable  per  se. 
The  statute  was  intended  to  protect  men  from  assaults  of 
this  character,  upon  their  good  name,  fame  and  reputation 
for  integrity,  social  conduct  and  right  living  among  their 
fellows ;  to  pi'otect  them  from  assaults  publicly  made  through 
the  public  prints.  Whether  the  words  spoken  were  defama- 
tory in  their  meaning,  and  tended  to  provoke  to  wrath  the 
one  against  whom  they  were  spoken,  or  expose  him  to  public 
hatred,  contempt,  or  ridicule,  or  to  deprive  him  of  public  con- 
fidence or  esteem,  was  a  matter  for  the  court.  It  was  for  the 
court  to  say  whether  the  publication  was  a  violation  of  the 
inhibition  of  the  statute.  If  the  court  so  found,  the  words 
were  actionable  per  se,  under  the  law.  If  they  were,  the  law 
implies  damages  from  the  publication,  and  it  is  for  the  jury 
to  assess  the  amount. 

As  to  the  second  count,  we  dissent  from  the  holding  of 
the  court  that  the  article  published  is  libelous  per  se,  for  the 
reason  that  it  is  not  sufiicient  that  its  publication  disturb  the 
mental  equanimity  of  the  party  against  whom  it  is  published, 
or  that  it  provoke  him  to  wrath.  It  must  be  defamatory  in 
order  to  be  actionable  per  se.  Our  statute,  Section  5086  oi 
the  Code  of  1897,  provides : 

"A  libel  is  the  malicious  defamation  of  a  person,  made 
public  by  any  printing,  writing,  sign,  picture,  representation 
or  effigy,  tending  to  provoke  him  to  wrath  or  expose  him  to 
public  hatred,  contempt  or  ridicule,  or  to  deprive  him  of  the 
benefits  of  public  confidence  and  social  intercourse." 

A  violation  of  this  statute  is  a  violation  of  an  inhibition 
enacted  for  the  purpose  of  protecting  a  citizen  from  being 
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defamed,  and  is  actionable  per  se  only  when  defamatory. 
There  must,  therefore,  be  a  malicious  defamation,  a  taking 
firom  another's  reputation  thereby,  and  some  perceptible 
injury  to  his  reputation,  to  his  good  name,  fame,  and  stand- 
ing in  the  community,  and  this  must  tend  to  provoke  wrath. 
A  publication,  to  be  defamatory  within  the  meaning  of  this 
statute,  must  tend  to  injuriously  affect  the  character  or  repu- 
tation of  the  other,  and  tend  to  provoke  him  to  wrath,  or 
expose  him  to  ridicule,  etc.  The  mere  publication,  by  print- 
ing or  writing,  of  that  which  tends  to  annoy,  disturb,  grieve, 
or  provoke  another  to  anger,  is  not  actionable  peiTse,  unless 
it  charges  him  with  that  which  goes  to  the  very  character  and 
reputation  of  the  person  assailed,  and  affects  him  injuriously 
in  respect  to  these  matters.  It  must  appear  that  there  was 
something  injurious  to  the  good  name  of  the  party,  or  some- 
thing which  tends  to  bring  him  into  disrepute,  before  it  can 
be  said  to  be  u  malicious  defamation.  Many  things  can  be 
said  in  public  print  about  a  man  which  may  provoke  him  to 
wrath,  may  expose  him  to  ridicule  in  a  certain  sense,  and  yet 
not  reflect  upon  his  integrity  as  a  man,  or  his  standing  as  an 
honorable,  upright  citizen,  or  reflect  injuriously  upon  his 
character.  To  be  libelous,  it  must  be  defamatory  and  mali- 
cious, and  tend  to  provoke  him  to  wrath.  It  is  not  suflScient 
that  it  so  tends.  It  must  reach  further,  and  reflect  upon  his 
integrity  and  his  character,  his  reputation,  his  good  name,  his 
good  fame  and  standing  in  the  community,  and  must  injuri- 
ously affect  him  in  this  respect,  in  the  estimation  of  others, 
before  it  can  be  said  to  be  libelous  per  se. 

The  plaintiff  in  this  case  is  presumed  to  possess  the  intel- 
ligence and  mental  equanimity  of  the  ordinary  man.  When 
we  consider  the  allegation  of  this  article,  the  mind  is  directed 
to  the  ordinary  reading,  thinking  public.  What  impression 
would  it  make  upon  the  mind  of  the  ordinary  reader,  who  had 
no  knowledge  of  the  facts  other  than  as  published,  assuming 
them  to  be  true,  and  reading  them  on  that  assumption,  as  the 
ordinary  reader  does?    If  the  article,  thus  considered,  could 
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not  and  would  not  affect  his  reputation  and  character,  and 
could  not  deprive  him  of  the  public  confidence  and  esteem  of 
his  neighbors,  even  though  it  provoke  him  to  wrath,  the 
publication  is  not  libelous  per  8e,a,nd  actionable  as  such. 

In  this  second  count,  it  is  charged  that  the  plaintiff 
employed  one  Howard,  a  house  mover,  to  move  a  building  for 
the  plaintiff  from  one  point  in  the  city  of  Perry  to  another 
point;  that  the  house  mover  found  it  necessary  to  go  over 
several  paved  streets  with  a  traction  engine  in  order  to  accom- 
plish this;  that  in  doing  so,  he  used  a  traction  engine  which 
had  lugs  upon  the  drive  wheels ;  that  there  was  an  ordinance 
prohibiting  him  from  using  such  engine  on  paved  streets ;  that 
a  resident  of  the  town  who  had  recently  paid  for  paving  in 
front  of  his  residence  stopped  the  proceeding  by  court  action ; 
that  the  plaintiff  herein  was  made  defendant  in  that  action. 
It  is  alleged  that  the  ordinance,  to  enforce  the  observance  of 
which  the  action  was  brought,  was  passed  while  plaintiff  was 
mayor  of  the  city.  We  are  not  called  upon  to  say  what  effect 
this  publication  had  upon  the  mind  of  the  plaintiff,  but 
whether  or  not  it  was  defamatory  in  its  character ;  whether  it 
reflected  upon  the  good  name,  fame,  and  reputation  of  the 
plaintiff  as  a  citizen  and  a  right-living  man  in  the  community. 

We  think  there  is  nothing  in  this  article  in  itself  defama- 
tory, that  defamed  the  plaintiff,  that  tended  to  produce  any 
injury  to  his  reputation,  or  that  was,  in  the  least,  calculated 
to  bring  him  into  disrepute.  A  servant  whom  he  had  employed 
to  move  a  building  violated  the  ordinance.  He  was  made 
defendant  simply  because  of  the  rule  of  respondeat  superior. 
He  is  not  charged  with  any  culpable  or  wilful  wrong,  or 
intentional  violation  of  the  ordinance;  nor  is  it  said  that  he 
had  any  knowledge  of  the  violation  of  the  ordinance,  or  par- 
ticipated in  its  violation.  We  are  inclined  to  think  that  the 
mind  would  be  supersensitive  that  would  be  even  provoked 
to  mild  wrath  by  a  publication  like  this,  and  that  a  reader  of 
ordinary  intelligence  would  not  hold  the  plaintiff  in  less 
esteem  because  of  these  facts.     We  cannot  conceive  of  this 
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article's  having  the  tendency  claimed  for  it  by  the  majority, 
to  wit,  that  it  was  a  malicious  defamation  of  the  character 
and  reputation  of  the  plaintiff.  It  does  not  come  within  the 
definition  of  libel,  and  is  not,  therefore,  actionable  per  se. 
Upon  this  point,  see  HoUenbeck  v.  Hall,  103  Iowa  214 ;  Mosnat 
V.  Snyder,  105  Iowa  500,  504.     In  this  last  case  it  is  said : 

'*To  render  the  letter  libelous,  it  must  be  defamatory,  in 
the  sense  indicated,  and  tend  to  some  of  the  consequences 
specified  in  the  statute  quoted." 

A  libel  is  a  malicious  defamation.  Defamation  is  defined 
by  Webster  as  a  taking  from  another's  reputation.  Words 
which  produce  any  perceptible  injury  to  the  reputation  of 
another  are  called  defamatory.  See  Hollenbeck  v.  Hall, 
supra;  Mosnat  v.  Snyder,  105  Iowa  500.  No  publication  is 
libelous  that  is  not  defamatory.  Nothing  is  defamatory  unless 
it  produces  some  perceptible  injury  to  the  reputation  of 
another.  There  was  nothing  in  this  publication  that  reflected 
upon  the  reputation,  character,  integrity,  good  name,  or  fame 
of  the  plaintiff,  or  that  could  tend  to  bring  him  into  public 
scandal,  or  in  any  way  affect  his  character  or  reputation 
injuriously.  The  worst  that  can  be  said  for  this  article  is 
that  its  publication  might  have  a  tendency  to  provoke  the 
plaintiff  to  wrath,  and  this  is  not  sufficient  to  make  it  libelous 
per  se. 

This  brings  us  to  a  consideration  of  the  second  proposi- 
tion ;  and,  in  the  consideration  of  this  proposition,  we  assume, 
as  the  majority  does,  that  the  article  published  and  com- 
plained of  was  actionable  per  se;  that  it  was  a  malicious 
defamation  of  the  reputation  and  character  of  the  plaintiff 
in  the  community  in  which  he  lived;  that  it  tended  to  pro- 
voke him  to  wrath,  expose  him  to  public  hatred,  contempt  or 
ridicule,  or  to  deprive  him  of  public  confidence  and  esteem. 
To  be  actionable  per  se,  under  the  theory  of  the  majority,  the 
publication  must  be  in  violation  of  the  inhibition  of  the  statute 
hereinbefore  set  out.  To  violate  this  inhibition,  the  article 
published  must  be  defamatory  in  its  nature,  must  tend  to  take 
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from  the  good  name,  fame  and  reputation  of  the  plaintiff  in 
tl^e  neighborhood  in  which  he  lives,  and  injuriously  affect  him 
in  the  community  in  which  he  lives.  Or,  in  other  words,  it 
must  have  produced  some  perceptible  injury  to  the  reputation 
of  the  plaintiff,  to  be  libelous  per  se. 

The  pertinent  question  then  is,  Can  the  court  on  demurrer 
say,  as  a  matter  of  law,  that  an  article  so  published  of  and 
concerning  another  amounts  simply  to  an  invasion  of  his  right 
to  have  his  good  name  unmolested,  and  entitles  him  to  simply 
nominal  damages  for  the  invasion  of  such  right  Y  Can  the 
court  oh  demurrer  say  that  one  who  has  a  right,  under  the 
law,  to  have  his  good  name  unassaulted  and  unmolested  in 
the  community  in  which  he  lives — except  it  be  by  his  own  act 
— is  not  entitled  to  more  than  nominal  damages  from  one  who 
has  publicly,  through  the  prints,  assaulted  his  good  name, 
traduced  his  character,  and  held  him  up  to  ridicule  among 
his  neighbors  1    The  answer  of  the  majority  is : 

''Tes,  in  some  cases,  not  in  others.  That  depends  upon 
the  extent  of  the  injury  inferable  from  the  naked  publication. 
The  character  of  the  publication  may  indicate  that  he  is 
'entitled  to  substantial  damages,  or  the  character  of  the  pub- 
lication may  indicate  that  he  is  not  entitled  to  more  than 
nominal  damages,  and  this  fact  the  court  may  determine  and 
dispose  of  on  demurrer." 

That  is,  the  majority  assumes  that,  even  when  an  article 
is  a  violation  of  the  inhibition  of  the  statute,  subjecting  the 
violator  to  a  criminal  prosecution,  yet  one  who  has  suffered 
from  the  wrong  may  not  recover  more  than  nominal  damages, 
in  certain  instances,  and  the  court  may,  on  demurrer,  deter- 
mine this  question.  If  the  court,  on  demurrer,  may  deter- 
mine that  the  plaintiff  is  entitled  only  to  nominal  damages, 
then  the  court,  on  demurrer,  may  assume  the  position  of  a 
jury  and  assess  such  damages  as  the  court,  in  its  judgment, 
upon  a  mere  reading  of  the  article,  concludes  would  fairly 
compensate  plaintiff  for  the  wrong  done.  As  soon  as  it  is 
assumed  that  the  article  is  libelous  per  se,  and  that  the  plain- 
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tijQ^  is  entitled  to  some  damages,  with  no  limit  as  to  amount 
fixed  in  the  law,  then  it  becomes'  a  question  of  fact,  upon 
which  the  complaining  party  is  entitled  to  the  verdict  of  the 
jury.  No  two  cases  are  exactly  alike.  In  no  two  cases  is  the 
injury  which  flows  from  the  assault  upon  the  good  name  the 
same.  When  the  article  is  actionable  per  se,  the  plaintiff  is 
not  required  to  allege  or  prove  special  damages.  The  law  pre-  . 
sumes  that  he  has  sustained  some  damages.  It  does  not  pre- 
sume any  particular  amount.  Upon  this  fact  question,  the 
plaintiff  is  entitled  to  be  heard  before  a.  jury.  The  amount 
not  being  fixed,  it  is  for  the  jury  to  say — ^it  being  purely  a 
fact  question — ^what  amount  should  be  assessed.  Mental  pain 
and  suffering  are  an  element  of  damage  in  suits  of  this  kind. 
"Where  any  actual  damages  are  sustained,  the  jury  is  entitled 
to  assess  exemplary  damages,  damages  which  are  a  punish- 
ment for  the  malicious  wrong  done  the  plaintiff.  Where  the 
words  are  actionable  per  se,  malice  is  presumed;  but  the 
plaintiff  is  not  limited  to  this  presumption,  but,  under  a 
charge  that  the  publication  was  malicious,  mky  show  active 
and  express  malice  in  its  publication,  and  in  such  cases 
exemplary  damages  may  be  awarded  by  the  jury.  See  Davis ' 
v.  Mohn,  145  Iowa  417,  in  which  it  is  said: 

''It  is  very  often  the  case  that  a  vile  and  malicious  slan- 
der may  not  seriously  injure  the  reputation  or  business  of  its 
victim,  and  still  cause  him  such  mental  pain  and  suffering  as 
to  practically  unfit  him  for  business,  and  for  that  social  inter- 
course with  his  friends  and  neighbors  which  would  otherwise 
be  had.  .  .  .  We  hold  that  such  pain  and  suffering  may  be 
considered  by  the  jury  in  determining  the  amount  of  damages 
in  cases  where  the  words  spoken  are  actionable  per  se." 

As  to  the  allowance  of  punitive  damages  where  express 
malice  is  shown,  under  a  general  charge  of  malice,  see  Dahl 
V.  Hansen,  152  Iowa  555 ;  also  Brandt  v.  Story,  161  Iowa  451, 
in  which  it  is  said : 

**  Where  the  words  are  spoken,  and  shown  to  be  spoken, 
without  any  belief  in  their  truth,  or  reason  to  believe  that 
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they  are  true,  and  with  the  intent  of  injuring  the  good  name 
of  another,  punitive  damages  ought  to  be  awarded  as  a  pun- 
ishment, and  to  warn  others  not  to  recklessly,  wilfully  and 
maliciously  defame  the  character  of  another." 

In  Andreas  v.  Hinson,  157  Iowa  43,  it  is  said : 
''The  charge  made  against  the  plaintiff  was  slanderous 
per  se,  and  malice  was,  therefore,  implied.  The  plaintiff  was 
not,  for  that  reason,  precluded  from  proving  malice  in  fact. 
For  that  purpose,  he  had  a  right  to  submit  to  the  considera- 
tion of  the  jury  the  entire  conduct  and  mental  attitude  of 
the  defendant  at  the  time  of  the  publication  of  the  slanderous 
words.  It  is  urged  that  the  verdict  was  excessive,  and  that 
only  nominal  damages  should  have  been  allowed.  The  ver- 
dict was  $300.  The  amount  of  the  verdict  does  not  indicate 
any  passion  or  prejudice.  The  jury  having  found  that  the 
slanderous  word  was  used  by  the  defendant  in  an  actionable 
sense,  actual  damages  were  implied,  without  any  formal  proof 
as  to  the  amount  thereof.  It  is  not  true  in  such  a  case,  that 
only  nominal  damages  can  be  allowed.  The  amount  of  dam- 
ages in  such  a  case  is  peculiarly  within  the  discretion  of  the 
jury,"  citing  authorities.  See  Emerson  v.  Miller,  115 
Iowa  315. 

If  the  contention  of  the  majority  is  to  be  sustained,  and 
is  to  be  hereafter  a  rule  to  guide  the  trial  courts  in  cases  of 
this  kind,  we  have  this  situation:  The  plaintiff  makes  the 
formal  allegations  in  his  petition  from  which  it  is  apparent 
that  the  party  charged  has  been  guilty  of  a  wilful  and  mali- 
cious defamation  of  his  character ;  has  published  of  him  that 
which  tends  to  affect  his  good  name  and  reputation  in  the 
community  in  which  he  lives ;  holds  him  up  to  scorn  and  ridi- 
cule in  a  way  that  might  reasonably  be  considered  as  provok- 
ing him  to  a  breach  of  the  peace;  has  said  that  about  him 
which  tends  to  injure  him  in  the  enjoyment  of  society, — which 
tends  to  throw  contempt  upon  him,  which  might  affect  his 
general  fortune  and  comfort,  which  might  cause  him  to  suffer 
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mental  pain  and  anguish.    The  party  charged,  by  demurrer 
admits  all  this,  yet  the  court,  under  the  high  prerogative  of 

V 

the  rule,  may  say  to  the  complainant : 

''A  good  reputation  is  a  valuable  asset  in  any  community ; 
your  right  to  have  your  character  unmolested  in  the  com- 
munity has  been  invaded;  the  publication  was  malicious;  it 
was  defamatory  in  its  character;  it  reflected  upon  your  good 
name  and  reputation  in  the  community  in  which  you  lived; 
it  had  a  tendency  to  provoke  you  to  wrath,  or  a  breach  of  the 
peace,  or  to  expose  you  to  public  hatred,  contempt  or  ridicule, 
or  to  deprive  you  of  the  benefits  of  public  confidence,  or  social 
intercourse ;  yet  it  is  my  opinion,  upon  the  naked  allegations 
of  your  petition,  without  a  showing,  except  as  it  appears  in 
the  petition,  of  the  extent  of  the  injury  suiB^ered  by  you  from 
this  wrong,  that  you  are  not  entitled  to  recover  more  than 
nominal  damages — those  damages  which  are  ordinarily 
allowed  for  the  invasion  of  a  right  where  no  actual  damages 
are  suffered." 

If  the  court  is  permitted,  from  the  naked  allegations  of 
the  petition,  to  determine  that  the  plaintiff  is  not  entitled  to 
recover  more  than  nominal  damages,  then,  upon  the  naked 
allegations  of  the  petition,  in  every  case  of  this  kind,  the  court 
IS  allowed,  on  demurrer,  to  assess  such  damages  as  in  his  judg- 
ment, from  a  consideration  of  the  petition  alone,  the  plaintiff 
is  entitled  to  recover,  and  thus  deprive  the  plaintiff  of  a  right 
to  be  heard  upon  the  fact  question  as  to  the  amount  of 
damages  which  he  has  actually  sustained. 

The  cases  relied  upon  by  the  majority  are  not  in  point. 
Those  cases  are  only  authority  for  the  holding  that,  where  a 
case  has  been  fully  tried  before  a  jury  and  all  the  facts  pre- 
sented to  the  jury,  and  the  jury  has  determined  that  plaintiff 
is  not  entitled  to  recover,  this  court  will  not  reverse  upon  that 
record,  when,  from  an  examination  of  the  whole  record,  it  is 
of  the  opinion  that  the  jury  erred  in  not  allowing  the  plaintiff 
nominal  damages ;  that,  where  this  court  finds,  upon  an  exami- 
nation of  the  whole  record  as  made,  that  the  plaintiff  could, 
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in  no  event,  recover  more  than  nominal  damages,  the  court 
will  not  reverse  because  of  the  failure  on  the  part  of  the  jury 
to  assess  nominal  damages.  The  other  line  of  authorities  rests 
upon  the  thought  that  this  court  will  not  reverse  a  case  upon 
appeal  when  the  matter  has  been  so  adjusted  before  reaching 
this  court,  or  at  the  time  it  is  submitted  to  this  court,  that 
there  is  nothing  left  for  determination  but  a  naked  question 
of  abstract  right,  involving  only  a  question  of  costs ;  and  these 
holdings  are  upon  the  theory  that  substantial  justice  will  be 
more  nearly  attained  by  permitting  the  case  to  remain  in  statu 
quo  than  would  be  accomplished  by  reversing  it  and  subject- 
ing the  parties  to  added  costs  in  further  litigation,  when  no 
substantial  rights  are  involved. 

As  to.  the  first  count  of  the  petition,  the  words  spoken 
being  actionable  per  se,  we  think  the  court  erred  in  sustaining 
the  demurrer. 

As  to  the  second  count  of  the  petition,  the  words  pub- 
lished not  being  actionable  per  se,  and  no  special  damages 
being  alleged,  we  think  the  court  rightfully  sustained  the 
demurrer. 

We  would  reverse  as  to  the  first  count  and  affirm  as  to  the 
second  count. 

Deemer  and  Ladd,  JJ.,  concur  in  this  dissent. 


Charles  Kino,  Plaintiff,  v.  W.  G.  Sears  et  al..  Defendants. 

INPANTS:    Offenses— Incorrlgibility-^Jtivenile  Oourt— Petltioii— Suf- 

1  fldency.  The  petition  for  an  order  respecting  the  custody  and 
control  of  an  incorrigible  infant  is  sufficient,  which  alleges  that 
such  infant  (a)  is  11  years  of  age,  (b)  is  under  the  control  of  a 
named  person,  (c)  is  not  an  inmate  of  any  state  institution,  (d)  is 
not  charged  with  any  crime,  but  (e)  is  a  dependent,  neglected  and 
delinquent  child,  and  is,  in  fact,  incorrigible.  (Sec.  254-al4,  Code 
Supp.,  1913.) 

INFANTS:    Offensea-^nvenile  Oourt — Sununons  and  Notice— Waiver. 

2  Neither  summons  nor  notice  need  be  issued,  nor  date  of  hearing 
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fixed,  in  proceedings  under  the  Juvenile  Act  (Chapter  5-B,  Tit. 
Ill,  Code  Supp.,  1913),  when  the  infant  appears  at  the  hearing  in 
person,  by  attorney,  and  by  his  mother. 

COUBTS:    Jilxifldlctloiir—Presiiinption— Notice  or  Appearance — Jove- 

3  nile  Proceedings.  The  contrary  not  affirmatively  appearing,  it 
will  be  presumed  that  an  order  or  judgment  of  the  district  court 
was  entered  only  after  proper  service  of  notice,  or  appearance.  So 
held  as  to  an  order  in  juvenile  proceedings. 

XNTAKTS:    OfFenses— Javenlle  Court— Guardian  Ad  Litem.    A  guar- 

4  dian  ad  litem  need  not  b^  appointed  in  proceedings  for  juvenile 
delinquency,  etc. 

INFANTS:    Off enseB— Juvenile  Court — ^Notice.     The  appearance  of 

5  the  mother,  in  juvenile  proceedings  against  her  child,  renders 
notice  to  others  unnecessary. 

Certiorari  to  Woodbury  County, — ^W.  G.  Seabs;  Judge. 

Thursday,  June  29,  1916. 

Original  certiorari  proceedings  in  this  court,  to  review 
the  action  of  the  district  court  of  Woodbury  County,  and  W. 
G.  Sears,  a  judge  thereof,  wherein  Charles  King,  a  minor, 
was  declared  to  be  a  dependent,  neglected,  delinquent,  and 
incorrigible  child,  and  ordered  committed  to  the  State  Indus- 
trial School  at  Eldora. — Writ  anmuUed  and  order  affirmed. 


T.  P.  Cleary,  for  plaintiff. 
No  appearance  for  defendants. 


Deemer,  J. — The  return  filed  to  the  writ  is  not  as  broad 
as  the  petition  therefor,  and  fails  to  furnish  a  basis'  for  many 
of  the  attacks  made  upon  the  finding  and  order.    This  return 

shows  a  petition  filed  against  plaintiff,  alleg- 
1.  iRPANTs:  ing,  in  substance,  that  he  was  a  minor,  11 

offenses:  ^'  '  ' 

luvenVie*court:    Y^^^  ^^  ^^j  ii^d^r  the  control  of  one  Mrs. 
Hwmcfency.         Cowcly ;  that  he  was  not  an  inmate  of  any 

state  institution,  and  was  not  charged  with 
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the  commission  of  a  crime ;  but  that  he  was  a  dependent,  neg- 
lected and  delinquent  child,  and  was,  in  fact,  incorrigible. 
This  met  the  requirements  of  our  Section  254-al6  et  seq,,  Code 
Supplement,  1913. 

It  also  shows  an  order  made  after  a  hearing  to  the  court, 
in  which  the  minor  appeared  in  person  and  by  attorney  and 
with  his  mother,  and  was  also  represented  by  the  probation 
oflScer,  continuing  the  cause  until  the  next  term;  and  the 
minor  was  committed  to  the  care  and  custody  of  the  Boys' 
and  Girls'  Home  at  Sioux  City,  Iowa.  An  entry  thereafter 
made  is  as  follows: 

**And  now  at  this  time,  to  wit:  October  21st,  A.  D.  1915, 
it  is  ordered  by  the  court  that  the  order  made  and  entered 
of  record  on  the  24th  day  of  September,  A.  D.  1915,  staying 
commitment  in  the  cause  entitled  *The  State  of  Iowa  vs. 
Charley  King,'  be  and  the  same  is  hereby  cancelled  and 
revoked,  and  it  is  further  ordered  by  the  court  that  the  judg- 
ment made  and  entered  of  record  on  said  24th  day  of  Sep- 
tember, A.  D.  1915,  committing  said  defendant  to  the  State 
Industrial  School  for  Boys  at  Eldora,  Iowa,  be,  and  the  same 
is  hereby  declared  to  be  in  full  force  and  effect." 

This  apparently  has  no  reference  to  the  original  order, 
and  the  record  made  on  September  24,  1915,  is  as  follows: 

"And  now  at  this  time,  to  wit,  September  24th,  A.  D. 
1915,  this  matter  comes  on  for  hearing  to  the  court,  before 
the  Honorable  W.  G.  Sears,  judge,  said  defendant,  Charley 
King,  having  been  heretofore  and  on  the  3d  day  of  November, 
1914,  chained  with  incorrigibility  and,  on  the  11th  day  of 
November,  1914,  placed  in  the  care  and  custody  of  his  grand- 
parents, and  said  charge  being  at  this  time  renewed,  there- 
upon said  defendant,  being  duly  advised  of  his  right  to  trial 
by  jury,  waives  formal  trial  and  consents  to  an  immediate 
hearing  and  this  cause  thereupon  proceeds  to  hearing  to  the 
court,  upon  its  merits;  and  the  court  having  duly  inspected 
the  petition  heretofore  and  on  the  said  3d  day  of  November, 
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A.  D.  1914,  filed,  and  this  matter  being  fully  submitted  to 
the  court,  and  the  court  being  fully  advised  in  the  premises, 
finds  that  said  defendant,  Charley  King,  was  born  on  Decem- 
ber 9,  1903;  that  he  is  incorrigible  and  is  a  fit  and  proper 
subject  for  commitment  to  the  State  Industrial  School  for 
Boys  at  Eldora,  Iowa.  It  is  therefore  ordered,  adjudged  and 
decreed  by  the  court  that  said  defendant,  Charley  King,  be, 
and  he  is  hereby  committed  to  the  State  Industrial  School  for 
Boys  at  Eldora,  Iowa,  and  confined  therein  until  he  attains 
the  age  of  twenty-one  years,  unless  sooner  discharged,  and 
the  sheriff  of  this  county  is  hereby  ordered  and  directed  to 
deliver  the  said  defendant  to  the  superintendent  of  said  school 
without  unnecessary  delay  for  the  enforcement  of  this  order 
and  judgment,  and  the  superintendent  of  said  school  is  hereby 
ordered  and  directed  to  receive  said  defendant  and  care  for 
him  as  provided  by  law,  and  a  certified  copy  of  this  order  and 
judgment  shall  be  his  sufiicient  warrant  therefor.  It  is  fur- 
ther ordered,  adjudged  and  decreed  by  the  court,  that  com- 
mitment in  this  cause  be  stayed  pending  the  further  order  of 
the  court.** 

It  does  appear,  however,  that  thereafter  the  minor 
appeared,  and  moved  to  set  aside  the  order  of  commitment,  on 
various  grounds,  among  which  were:  that  the  court  had  no 
jurisdiction  to  try  the  case ;  that  there  was  no  suflScient  peti- 
tion upon  which  to  bottom  it ;  that  there  was  no  order  fixing 
the  time  of  hearing,  and  no  notice  given  of  such  hearing  to 
the  proper  parties;  that  the  defendant  minor  was  denied  a 
jury  trial,  to  which  he  was  entitled.  This  motion  was  verified, 
but  was  not  supported  by  affidavits  or  other  testimony.  It 
was  heard  to  the  court,  the  minor  appearing  in  person  and  by 
attorney  and  with  his  grandfather,  and,  after  a  hearing,  the 
motion  was  denied. 

The  record  does  not  show  what,  if  any,  testimony  was 
adduced  on  the  hearing  of  this  motion.  As  has  been  observed, 
the  petition  was  sufiicient,  and  it  further  appears  that  the 
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defendant  appeared  thereto,  both  in  person  and  by  attorney, 

and  also  with  his  mother,  and  the  probation 
2.  Infants:  officer.    It  does  not  show  that  any  time  was 

offenses :  Juve-  -11.  1 

niie court:  ^et  lor  the  hearing,  or  that  any  notice  was 

summons  and 

noUce: waiver,    given  the  defendant  minor;  but  there  were 

the  appearances  hitherto  noticed,  which  ap- 
pearances waived  notices  and  sufficiently  answered  the 
requirements  of  the  statute,  unless  there  be  some  mandatory 
provision  requiring  service  upon  some  other  party.  The 
statute  requires  a  notice  or  summons  to  the  person  having  the 
custody  and  control  of  the  child,  or  with  whom  he  may  be,  and 
to  the  parents,  if  living  and  their  residence  is  known,  and  if 
the  parents  are  not  known,  then  upon  some  relative,  if  there 
be  one  and  his  residence  is  known.  The  defendant  minor  was 
brought  before  the  court,  and  either  voluntarily  appeared  or 
was  brought  there  by  someone;  hence  no  summons  was 
required.  The  defendant  appeared  in  person  and  by  attor- 
ney, with  his  mother,  and  also  by  the  probation  officer ;  hence 
no  service  on  the  mother  was  required.  Why  the  probation 
officer  appeared  is  not  shown,  save  as  it  may  be  inferred  that 
the  minor  was  in  his  custody.  In  view  of  these  appearances, 
there  was  no  need  for  fixing  the  day  of  hearing,  or  of  serving 
notice.  No  one  demanded  a  jury,  and  a  hearing  was  had  with; 
out  objections.  There  is  no  showing  as  to  who  appeared  on 
November  11,  1914,  when  the  minor  was  placed  in  charge  of 
his  grandparent,  and  the  record  of  that  proceeding  is  not 
before  us,  save  as  it  is  referred  to  in  the  order  of  September 
24,  1915. 

As  the  district  court  is  a  court  of  record,  with  general 
jurisdiction,  we  must  presume,  in  the  absence  of  a  showing  to 
the  contrary,  that  there  was  either  proper  notice  or  proper 

appearances   on   the   hearing  in   November, 

^'  dk5^™'p?Ii*"     ^^^^-      ^^   *^®   hearing   in  September,    the 

tice  or  appear-     ^^^^^  waivcd  a  jury;  and  the  strong  infer- 

proce^nS!^*     encc  is  that  his  grandfather  was  then  present, 

and  also  that  he  was  represented  by  counsel. 
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This  is  certain :  that  the  record  does  not  negative  either  fact. 
The  finding  and  order  then  entered  was  stayed;  but,  on  Octo- 
ber 21,  1915,  this  stay  was  revoked  and  the  former  order 
declared  in  full  force  and  effect.  Who,  if  anyone,  appeared 
at  this  time,  does  not  appear;  but,  as  already  said,  it  will  be 
presumed  that  there  was  either  notice  or  appearance,  if  either 
was  necessary.  On  the  motion  to  set  aside,  defendant  minor 
appeared  in  person  and  by  attorney,  but  no  testimony  seems 
to  have  been  presented.  The  appearances  entered  by  and  for 
the  minor  seem  to  have  dispensed  with  notice,  and  it  does  not 
sufficiently  appear  that  the  notices  were  not  given. 

A  jury  trial  was  not  denied  the  minor,  and  he  expressly 
waived  it,  at  least  for  one  of  the  hearings.  There  is  no 
requirement  that  a  guardian  ad  litem  be  appointed  for  a 

minor  in  such  a  proceeding,  and  it  would  have 
'  offenses:'  been  usclcss,  as  he  appeared  by  an  attorney 

juvenile  court :        »  ,  .  ,     . 

guardian  01  niS  OWn  ChOlCC. 

ad  litem. 

It  is  said  that  the  grandfather  had  no 
notice,  but  this  was  not  necessary,  because  the  mother 
appeared.    We  see  no  such  defect  in  the  proceedings  as  would 

justify  the  plaintiff's  discharge,  and  the  writ 
6.  Infants:  should   be   dismissed   and   the   order   below 

offenses : 

iiitfce?®  ^^"*^^  *    affirmed,  and  it  is  so  ordered. — Writ  An-ulled 

and  Order  Affirmed, 

Evans,  C.  J.,  Preston  and  Gaynor,  JJ.,  concur. 


Chas.  a.  Luce,  Appellee,  v.  Minnie  Tompkins  et  al., 

Appellants. 

DESCENT   AKD   DISTBIBUTION:    Persons   Entitled— Paternity— 

1  Evidence.    Evidence  reviewed,  and  held  sufficient  to  sustain  a 
finding  that  plaintiff  was  a  son  of  deceased, 

DESCENT   AND   DISTRIBT7TI0N:    Persons   Entitled— Paternity^ 

2  Qeneral  and  Notorious  Recognition.    General  and  notorious  reeog^ 
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nitioh  of  the  patemitj  of  a  cMld  may  be  established  even  though 
there  is  a  showing  of  occasional  denials  of  such  paternity  by  the 
putative  father. 

DESCENT   AND   DISTRIBUTION:    Penons   Entitled— Paternity— 

3    Notoxloiu  Becognition.    General  and  notorious  recognition  by  a 

putative  father  of  the  paternity  of  a  child  need  not  be  such  that 

it  was  known  to  even  a  majority  of  the  people  in  the  community. 

Appeal  from  Clarke  District  Court. — H.  K.  Evans,  Judge. 

Thubsday,  June  29,  1916. 

Tras  is  an  action  brought  by  Chas.  A,  Luce  to  partition 
real  estate.  Afterwards,  it  became  necessary  to  sell  the  real 
estate  to  pay  debts  and  settle  the  estate,  and  an  order  was 
made  in  regard  thereto,  and  that  the  case  should  proceed  and 
the  question  be  litigated  as  to  whether  plaintiff  is  the  son  of 
William  S.  Luce,  deceased,  and  whether  he  is  entitled  to 
inherit  from  and  participate  in  the  estate.  About  45  wit- 
nesses were  examined,  and,  at  the  conclusion  of  the  trial,  the 
4;rial  court  found  for  plaintiff,  and  decreed  and  determined 
his  right  to  participate  in  the  estate  to  the  extent  of  one 
eighth  thereof.    The  defendants  appeal. — Affirmed. 

0.  M,  8la/ymaker,  for  appellants. 

v.  B.  McOinnis  and  Temple  &  Temple,  for  appellee. 

Preston,  J. — ^It  is  conceded  by  both  sides  that  there  is 
but  one  question  for  determination,  and  that  a  question  of 
fact.     The  question  is  whether  plaintiff  has  established  by 

sufficient  and  satisfactory  testimony  that  he 
^'  552S?i^^.     is  the  son  of  William  S.  Luce,  deceased,  and 

DISTRIBUTION :  '  ' 

cntiued:  entitled  to  participate  in  the  distribution  of 

eJifcnc?"     '     his  estate.    The  plaintiff  contends  that  he  is 

the  son  of  said  decedent,  while  defendants, 
who  are  children  of  said  deceased,  insist  that  he  is  not  such. 
The  record  is  quite  a  large  one,  and  it  is  impossible,  of  course, 
to  set  out  within  proper  limits  of  an  opinion  all  the  evidence, 
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or  even  a  synopsis  of  all  of  it,  nor  would  it  serve  any  useful 
purpose  to  do  so.  We  shall  attempt  to  review  the  testimony  in 
a  general  way  and  state  our  conclusions.  The  case  was  tried 
as  in  equity,  and  the  evidence  was  all  admitted,  much  of  it  sub- 
ject to  objection.  Some  of  the  evidence  on  both  sides  is 
hearsay  and  incompetent,  although  perhaps  some  of  the  tes- 
timony which  would  otherwise  be  hearsay  is  competent  as 
part  of  the  family  history.  Some  of  the  witnesses  are  incom- 
petent under  Section  4604  of  the  Code.  This  is  more  par- 
ticularly true,  perhaps,  as  to  some  of  defendants'  witnesses; 
but,  as  stated,  much  of  the  evidence  is  incompetent  and  hear- 
say. The  testimony  of  seven  or  eight  of  the  witnesses  was  in 
the  form  of  depositiofis,  so  that  as  to  them  we  can  judge  as 
well  of  the  weight  of  their  testimony  as  the  trial  court.  As 
to  the  others,  under  the  rule  often  stated,  the  trial  court  is  in 
a  better  position  to  weigh  their  testimony  than  is  this  court. 
A  number  of  witnesses  testify  as  to  the  general  recognition 
by  deceased  of  the  plaintiff  as  his  son,  which  plaintiff  claims 
is  competent  as  bearing  upon  the  question  as  to  whether  or 
not  plaintiff  was  in  fact  the  son  of  deceased,  and,  as  we  under- 
stand it,  defendants  concede  that,  in  view  of  the  fact  that 
deceased  married  plaintiff's  mother  after  plaintiff's  birth,  it 
is  only  necessary  for  plaintiff  to  prove  that  he  is  in  fact  the  son 
of  deceased  in  order  to  establish  his  claim. 

It  may  be  well,  perhaps,  to  state  as  briefly  as  may  be  the 
general  situation,  before  referring  to  the  evidence  of  the  dif- 
ferent witnesses.  Plaintiff  was  bom  some  two  or  two  and  one- 
half  years  prior  to  the  time  that  his  mother  married  deceased. 
W.  S.  Luce,  the  deceased,  married  Jane  McVicker,  the  mother 
of  plaintiff,  at  Bradford,  Stark  County,  Illinois,  November  4, 
1861.  Neither  had  been  married  before.  At  the  time  deceased 
married  her,  she  had  a  son,  Charles.  The  plaintiff  is  such  son. 
A  half  sister  of  Jane  Luce's  says  that  plaintiff  is  the  son  of  a 
man  by  the  name  of  Carlyle.  W.  S.  Luce  was  bom  in  1840, 
and  the  lady  he  afterwards  married  was  about  two  years  his 
senior;  she  was  bom  in  1838.    Deceased,  William  S.  Luce, 
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enlisted  in  the  Union  Army  some  time  about  August,  1861, 
went  to  Chicago,  where  his  company  was  stationed,  but  there- 
after returned  to  his  home  in  Stark  County,  Illinois,  about 
November  1st  of  the  same  year,  and  married  plaintiff's 
mother,  Jane  McVicker,  and  in  about  ten  days  thereafter 
returned  to  his  company,  went  with  it  to  the  war  and  did 
not  return  home  for  some  two  or  three  years.  During  his 
absence,  his  wife,  with  the  plaintiff  herein,  made  her  home 
with  the  father  and  mother  of  said  William  S.  Luce.  The 
said  William  S.  Luce  and  Jane  Luce  had  born  to  them  during 
wedlock,  six  children.  The  wife  of  deceased,  Jane  Luce,  died 
in  1881,  and  in  1890  he  married  again,  and  of  this  union  one 
child  was  bom.  So  that  deceased  left  seven  children,  and,  if 
it  be  established  that  plaintiff  is  also  the  son  of  deceased,  then 
he  is  entitled  to  a  one-eighth  share  in  the  estate.  Deceased 
and  the  second  wife  were  divorced.  The  estate  of  deceased 
amounts  to  between  $20,000  and  $25,000. 

Plaintiff  testified  as  a  witness,  but  some  of  his  testimony 
is  incompetent,  under  Section  4604.  Over  20  other  witnesses 
testified  for  plaintiff.  We  shall  now  refer  to  the  testimony, 
but  only  in  a  general  way.  The  fact  that  deceased  married 
plaintiff 'a  mother  after  he  had  enlisted  in  the  army  has 
already  been  referred  to,  and  that  his  wife  and  plaintiff  con- 
tinued to  live  with  the  parents  of  deceased.  We  regard  this 
as  a  strong  circumstance  in  plaintiff's  favor;  that  is,  that 
after  the  marriage  the  wife  and  plaintiff  made  their  home 
with  the  parents  of  deceased  until  deceased  returned  from  the 
army.  The  fact  that  after  deceased  had  enlisted  in  the  army 
and  was  about  to  leave  Chicago  for  active  service  in  the  war, 
he  went  back  and  married  plaintiff's  mother  with  the  purpose 
of  righting,  in  so  far  as  it  was  possible  to  do  so,  the  mistake 
that  he  and  Jane  McVicker  had  made  and  to  give  plaintiff  a 
name,  indicates  very  strongly  to  our  minds  that  he  thought 
he  might  be  killed  in  battle,  or  die  of  disease  in  the  army,  and 
this  fact  is  strongly  corroborated,  we  think,  by  the  fact  that 
he  did  take  plaintiff  into  his  family  after  his  return  from  the 
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army.  After  deceased  returned  from  the  army,  plaintiff  lived 
with  deceased  and  his  mother  in  Illinois,  thereafter  coming  to 
Iowa,  aboujb  1877.  Plaintiff  lived  with  deceased  and  his 
mother  as  other  members  of  the  family,  and  aided  the  father 
and  mother  in  paying  for  the  property  that  is  now  in  ques- 
tion. The  brother  of  deceased  testifies  that  plaintiff  went  by 
the  name  of  Charlie  Luce  from  a  time  soon  after  the  mar- 
riage. The  relations  between  plaintiff  and  deceased  were 
always  pleasant  and  agreeable,  and  deceased  seems  to  have 
had  as  much  concern  for  plaintiff  as  for  any  other  child  or 
member  of  his  family.  Many  of  the  neighbors  never  heard 
of  the  claim  that  plaintiff  was  not  the  son  of  W.  S.  Luce  until 
after  the  death  of  deceased.  Deceased  at  one  time  told  wit- 
ness Smith  that  he  had  eight  children,  and  mentioned  their 
names,  including  the  plaintiff,  and  told  him  that  plaintiff 
would  need  his  part  and  portion  of  the  estate.  A  number  of 
witnesses  testify  that  plaintiff  was  generally  and  notoriously 
recognized  by  deceased  as  his  son.  On  one  occasion,  W.  S. 
Luce  visited  one  Kelly  to  collect  an  account  for  plaintiff,  and 
told  Kelly  that  plaintiff  was  his  son.  Plaintiff  attended  school 
the  same  as  the  other  members  of  the  family,  and  was,  accord- 
ing to  the  testimony  of  plaintiff's  witnesses,  generally  and 
notoriously  recognized  by  deceased  as  his  son.  Deceased  told 
one  Jones  that  he  had  eight  children  and  it  was  his  intention 
to  make  no  difference  among  them ;  and  he  called  plaintiff  his 
son.  To  the  same  effect  is  the  testimony  of  witness  Clark, 
and  others,  including  one  Fairall,  to  whom  he  said  that  he  had 
a  son  Charles,  who  lived  at  Weldon.  To  another  witness,  Har- 
less,  deceased  said  that  he  had  four  boys  and  three  girls  by 
his  first  wife  and  one  child  by  his  second  wife ;  that  his  son 
Charlie  lived  at  Weldon.  To  the  same  effect  is  the  testimony 
of  Puckett,  Morrow  and  others. 

The  testimony  of  witness  Pollock  and  wife  strongly  sup- 
ports plaintiff's  claim.  Their  testimony  is,  in  substance, 
that  they  have  known  deceased  forty  years,  and  lived  in  the 
neighborhood  during  that  length  of  time.    At  a  time  after 


/ 
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deceased  married  his  second  wife,  deceased  and  his  wife  were 
visiting  the  Pollocks  and  they  were  each  discussing  their  chil- 
dren. The  talk  was  that  the  Pollocks  had  four  boys  and  three 
girls,  and  deceased  remarked  that  he  and  his  first  wife  had 
raised  seven  children,  four  boys  and  three  girls,  just  as  the 
Pollocks  had.    Quoting  from  their  testimony : 

''His  wife  said,  *I  guess  Charlie  ain't  yours,'  or  'Charlie 
isn't  your  son,'  and  deceased  said,  'Charlie  is  my  son,'  and 
she  repeated  again ;  and  he  pointed  his  finger  directly  at  her 
and  repeated  it  and  emphasized  it  a  little  that,  '  Charlie  is  my 
oldest  son.'  He  said,  'Charlie  is  just  as  much  my  child  as 
Iva,'  or  'Charlie  is  just  as  much  my  son  as  she  is  my  daugh- 
ter.' (Iva  is  the  name  of  the  child  of  deceased  by  the  second 
wife.)  He  reproved  her  for  bringing  it  up.  She  said  the 
next  day,  she  was  sorry  she  said  it  on  Will's  account  (mean- 
ing deceased),  for  Will  told  her  that  Charlie  was  his,  but  was 
bom  before  he  should  have  been.  She  told  me  that  the  next 
day,  stopped  on  the  way  to  Leslie  and  said  for  me  not  to  men- 
tion it.  I  had  never  heard  prior  to  that  time  that  he  was  not  a 
son  of  deceased,  but  that  he  was  bom  before  he  should  have 
been." 

These  witnesses  testify  that  they  heard  about  plaintiff's 
losing  his  property  by  fire,  and  deceased  stopped  at  their 
house  after  that  time  and  spoke  of  ^plaintiff's  financial  condi- 
tion, and  said  some  people  thought  that  Charlie  would  go 
broke,  but  he  didn't ;  he  was  willing  to  do  what  he  could ;  that 
he  had  been  down  to  help  him ;  that  he  had  arranged  so  plain- 
tiff could  get  money;  and  they  testify  that  deceased  said 
Charlie  was  a  good  boy,  was  the  oldest  and  had  a  great  many 
hardships. 

Another  circumstance  which  we  regard  as  tending  very 
strongly  to  sustain  plaintiff's  claim  is  that  a  certified  copy  of 
the  government  census  return  taken  in  the  year  1880  was 
introduced  in  evidence,  showing  the  names  of  William  Luce, 
aged  40;  Jane  Luce,  wife,  aged  42;  Charles  Luce,  named  as 
son,  aged  20;  and  the  names  of  the  other  children  of  the 
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deceased  and  wife  who  had  been  bom  at  that  time;  also  cer- 
tified copy  of  the  government  census  return  taken  in  the  year 
1870,  giving  the  name  of  William  Luce,  whose  age  is  given  as 
28 ;  Jane  Luce,  whose  age  is  given  as  31 ;  Charles  Luce,  whose 
age  is  given  as  11;  and  three  other  children  of  the  parties, 
who  had  been  born  at  that  time  and  who  are  defendants  in 
this  action.  The  evidence  of  the  witnesses  mentioned  is  given 
much  more  in  detail  than  we  have  stated,  and  there  are 
other  circumstances  and  other  witnesses  tending  to  support 
plaintiff's  claim. 

On  behalf  of  the  defendants,  testimony  was  given  by  the 
defendants,  and  other  relatives  of  deceased,  tending  to  show 
that  plaintiff  was  not  a  son.  This  testimony  will  be  referred 
to  in  the  same  manner  that  we  have  attempted  to  give  the  tes- 
timony on  behalf  of  plaintiff.  It  is  argued  by  counsel  for 
defendants  that,  though  possible,  it  is  improbable,  because,  at 
the  time  plaintiff  must  have  been  conceived,  the  deceased  was 
but  18  years  of  age.  As  stated,  the  mother  was  two  years  his 
senior.  And  it  is  thought  by  appellants  that,  if  deceased  was 
the  father  of  plaintiff,  it  is  improbable  that  he  should  wait 
until  the  child  arrived  at  two  and  one-half  years  of  age  before 
marrying  the  mother. 

Defendant  Minnie  Tompkins  testifies  that,  after  her 
mother's  death,  deceased  came  to  her  bedroom  and  told  her 
that  he  knew  her  mother  only  six  or  seven  months  before  he 
married  her,  and  told  her  that : 

'*What  property  I  have  you  know  will  be  divided  between 
you  children  now  that  your  mother  is  dead." 

And  she  says  that  at  another  time,  when  plaintiff  had 
gone  to  a  neighbor's,  deceased  refused  to  hitch  up  a  team  and 
go  after  him,  saying  that  he  was  not  his  son.  She  says  further 
that  it  was  generally  understood  in  the  Luce  family  that 
plaintiff  was  not  a  son;  that  it  was  generally  supposed  that 
he  was  not ;  and  she  says  that  she  never  heard  the  Luce  family 
or  the  McVicker  family  claim  that  plaintiff  was  the  son  of 
deceased.    She  says  that  plaintiff's  name  was  not  recorded  in 
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the  Bible  of  her  grandparents,  but  his  namq  was  recorded  by 
her  aunt  in  her  mother ^s  Bible;  that  this  Bible  was  burned 
in  her  sister ^s  house;  that  plaintiff's  name  was  recorded  in 
that  Bible,  but  it  was  just  Charles  at  that  time,  and  that 
plaintiff  added  the  A.  himself  after  witness  was  grown ;  that 
she  heard  her  mother  say  to  plaintiff  that  he  was  not  a  son  of 
deceased.     This  is  denied  by  plaintiff  in  rebuttal. 

Another  defendant  testifies  that  she  had  been  told  that 
plaintiff  was  not  the  son  of  her  father;  that  other  members 
of  the  family  never  claimed  any  relationship  with  plaintiff; 
that,  at  the  death  of  deceased,  plaintiff  told  her  that  he  had 
heard  he  had  been  adopted  when  he  was  young ;  that  plaintiff 
did  not  at  that  time  make  any  claim  to  being  a  son  of  deceased  ,* 
and  that  he  said  he  knew  he  was  not. 

This  is  denied  by  plaintiff  in  rebuttal,  as  is  all  like  testi- 
mony from  other  witnesses.  Other  defendants  give  similar 
testimony.  Another  witness  testifies  that  she  heard  plaintiff's 
mother  say  that  he  was  not  the  son  of  deceased.  Another  wit- 
ness testifies  that,  at  a  time  when  he  and  plaintiff  were  attend- 
ing school,  plaintiff  knocked  witness  down  in  the  mud,  and 
witness  jumped  up  and  told  him  he  was  a  darned  bastard; 
that  his  uncle  Lon  Luce  said  so.  The  same  witness  says  that 
he  heard  others  speak  of  it  at  different  times  that  plaintiff  was 
not  W.  S.  Luce's  son,  but  did  not  know  it  for  certain  until  he 
heard  Lon  Luce  tell  it.  Other  witnesses  testify  to  hearing 
talk  in  the  neighborhood  that  plaintiff  was  not  the  son  of 
deceased.  Another  witness  testifies  to  a  conversation  with  the 
brother  of  deceased,  who  said  that  plaintiff  was  not  the  son  of 
deceased;  that  plaintiff  was  a  boy  the  wife  of  deceased  had 
before  they  were  married.  Another  witness  testifies  that,  at  a 
time  when  deceased  seemed  to  be  angry  at  plaintiff,  deceased 
said  that  plaintiff  was  not  his  son.  This  witness  is  the  hus- 
band of  Minnie  Tompkins,  and  says  that,  since  he  married  into 
the  family,  he  has  not  heard  it  claimed  by  members  of  the 
family  that  plaintiff  was  the  son  of  deceased.  Another  wit- 
ness says  she  had  heard,  though  not  frequently,  only  once  in 
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a  great  while,  that  plaintiff  was  not  the  son  of  deceased. 
Another  witness  testifies  that  Alonzo  Luce,  the  brother  of 
deceased,  who  is  now  dead,  told  him  that  plaintiff  was  not  the 
son  of  W.  S.  Luce.    Another  witness,  84  years  of  age,  a  half 
sister  of  plaintiff's  mother,  who,  at  the  time  of  the  marriage 
of  plaintiff's  mother  and  deceased,  lived  in  Stark  County, 
says  she  was  not  present  at  her  half  sister's  marriage,  but  was 
present  when  plaintiff  was  bom ;  she  says  that  her  people  did 
not  know  deceased  before  he  moved  to  Stark  County,  and  that 
plaintiff's  mother  did  not  know  William  Luce  at  the  time 
plaintiff  was  bom.  This  is  the  witness  we  have  before  referred 
to  who  claims  that  plaintiff  was  the  son  of  one  Carlyle,  and  that 
plaintiff's  mother  stated  that  Carlyle  was  plaintiff's  father. 
She  says  later  in  her  testimony  that  plaintiff's  mother  did  not 
tell  her  that  she  was  not  acquainted  with  the  Luce  family. 
She  says  that  plaintiff  lived  in  the  family  of  deceased  and 
that  they  got  along  all  right.    Another  witness  testifies  that 
planitiff's  mother  told  her  that  plaintiff  was  not  the  son  of 
deceased.    A  sister  of  deceased's  testifies  as  to  plaintiff  and  his 
mother's  living  in  her  father's  fAmily  about  three  years  after 
deceased  was  married,  and  until  after  deceased  came  home 
from  the  army;  that  she  never  heard  plaintiff's  mother  tell 
her  anything  about  who  plaintiff's  father  was,  but  she  thinks 
she  told  witness  that  plaintiff  was  not  the  son  of  deceased. 
She  says  that  after  deceased  returned  from  the  war,  he  moved 
to  a  separate  home,  and  she  does  not  think  that  deceased  dur- 
ing this  time  ever  recognized  Charles  as  a  son  at  all;  that 
plaintiff  was  always  considered  as  an  illegitimate  child  and 
was  not  recognized  by  the  family  as  the  son  of  deceased.    She 
testifies  to  an  occurrence  some  three  years  before  plaintiff's 
mother  died,  of  the  mother's  saying  that  she  wanted  plaintiff 
to  have  his  share,  because  he  would  not  get  anything  out  of 
the  estate  if  she  was  to  die.    The  husband  of  the  witness  last 
referred  to  testifies  that  since  he  married  into  the  family  he 
never  heard   or   understood  that  plaintiff  was  the  son   of 
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deceased ;  that  his  understauding  was  that  he  was  not  such ; 
that  plaintiff's  parentage  was  kept  a  family  .secret. 

Witness  Foster  testifies  that  he  was  in  the  army  in  the 
same  company  with  deceased ;  that  he  knew  the  Luce  family 
when  they  lived  in  Bradford,  Stark  County,  Illinois,  and  knew 
Jane  McVicker,  whose  family  lived  at  that  time  a  mile  and  a 
half  northeast  of  Bradford;  that,  when  he  first  knew  Jane, 
in  1860  or  1861,  she  had  a  child  about  two  and  one-half  to 
three  years  of  age,  who  went  by  the  name  of  Charles ;  that  he 
did  not  know  what  the  understanding  was  in  the  community 
in  which  the  McVicker  family  resided  as  to  who  was  the  father 
of  Charles;  that  he  never  heard,  but  that  it  was  generally 
understood  that  he  was  not  the  son  of  deceased,  William  S. 
Luce ;  that  he  had  never  had  any  conversation  with  deceased 
in  regard  to  his  family ;  that  deceased  never  told  him  anything 
about  this  boy. 

Witness  Plummer  testifies  that  he  knew  deceased  in  1857, 
when  he  first  came  to  Bradford,  Illinois, — ^went  to  school  with 
deceased;  that  Jane  McVicker  worked  for  his  mother  about 
1860  or  1861 ;  that  Jane  McVicker 's  parents  moved  there  along 
in  1860,  and  lived  about  two  miles  from  Bradford ;  that,  when 
Jane  worked  for  his  mother,  she  had  a  little  boy  that  she  called 
Charlie;  that  Jane  was  married  after  she  left  his  mother's; 
that  Jane  never  told  witness  anything  about  the  parentage  of 
the  child;  that  he  never  heard  in  the  neighborhood  that 
deceased  was  the  father  of  such  child. 

Witness  Hammer,  46  years  of  age,  living  in  Kansas,  for- 
merly Carrie  Luce,  niece  of  deceased,  says  that,  at  one  time, 
she  heard  plaintiff's  mother  have  a  conversation  with  grand- 
mother Luce  concerning  her  misfortune  when  a  girl ;  that  the 
grandmother  of  witness  told  her  about  the  trouble  which 
plaintiff's  mother  had  before  her  marriage,  and  that  a  girl 
meeting  with  that  kind  of  misfortune  should  not  be  con- 
demned ;  that  the  grandmother  of  witness  told  her  that  plain- 
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tiff  was  not  the  son  of  deceased ;  that  plaintiff  was  about  three 
years  old  when  deceased  was  married. 

This  indicates,  in  a  general  way,  the  character  of  the  tes- 
timony introduced,  and  is  really  the  substance  of  it,  although 
it  is  very  unsatisfactory  sometimes  to  attempt  to  deal  with  a 
long  record  where  the  question  is  purely  one  of  fact.  It  is 
thought  by  appellants  that  the  testimony  of  defendants'  wit- 
nesses is  more  direct,  positive  and  certain  than  that  of  the 
plaintiff,  and,  as  they  state,  that  after  having  read  it  one  is 
amazed  at  the  decision  of  the  trial  court.  But  the  testimony 
does  not  so  impress  us.  Much  of  it  is  hearsay;  some  of  the 
witnesses  are  very  old  and  testify  to  transactions  that  occurred 
many  years  before;. many  of  them  are  interested,  either  as 
parties  or  relatives  of  the  parties ;  and,  after  having  read  the 
record,  we  are  satisfied  with  the  finding  of  the  trial  court. 

It  is  true  that  defendants  have  introduced  testimony  of  a 
few  instances,  extending  over  a  long  period  of  years,  wherein 
there  are  occasional  denials  by  deceased.    But  we  have  held, 

in  cases  where  it  is  necessary  to  show  general 
'  distribution:     recognition,  that  an  occasional  denial  by  the 

persons  " 

pateVnfty-  putative  father  would  not  obviate  a  finding 

notorious"**        that  a  recognition  was  general  and  notorious. 

recogniuon.         Watson  V.  Richardson,  110  Iowa  673. 

And  we  have  also  held  in  such  a  case  that  recognition,  to 

be  general  and  notorious,  is  not  required  to  be  universal  or 

made  known  to  all  or  a  majority  of  the  community.    Tout  v. 

Woodin,  157  Iowa  518,  and  cases.  So  that  the 

^'  mbtSbution:     i^cgative  testimony  of  some  of  defendants' 

Stied^pater-      witnesses  that  they  had  not  heard  deceased 

recognition.^"*    recognize  plaintiff,  is  not,  to  our  minds,  as 

strong  as  testimony  of  other  witnesses  who 
say  that  they  did  hear  deceased  recognize  him  and  admit  that 
he  was  his  son. 

The  opinion  is  already  too  long.  We  deem  it  unneces- 
sary to  further  discuss  the  matter.    Our  conclusion,  after  a 
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reading  of  the  record,  is  that  the  decree  of  the  district  court 
was  right,  and  it  is,  therefore, — Affirmed, 

Evans,  C.  J.,  Deemeb  and  Qaynob,  JJ.,  concur. 


Agnes  Lynch,  Appellee  v.  Wn^LiAM  Coolahan,  Appellant. 

OITTS:  Contract  to  Give — ^Perfonnance— Evideiice  Bequixedr— €Hft8 
Inter  Vivos.  Contracts  to  care  for  and  support  a  relative,  in 
return  for  the  relative's  property,  demand  proof  which  is  clear, 
unequivocal  and  definite,  and  the  acts  said  to  constitute  perform- , 
ance  must  be  equally  clear  and  definite,  and  referable  exclusively 
to  said  contract.  Evidence  reviewed,  and  held  to  establish  the 
contract  alleged. 

Appeal  from  Linn  District  Court. — ^F.  O.  EixisoN,  Judge. 

Thursday,  June  29,  1916. 

Suit  to  quiet  title  in  80  acres  of  land.  A  cross-petition 
was  filed,  praying  that  relief  be  denied  plaintiff  and  title  be 
quieted  in  defendant.  On  hearing,  the  cross-petition  was  dis- 
missed and  title  quieted  in  plaintiff.  The  defendant  appeals. 
— Reversed. 

J.  M.  Oray,  Redmond  &  Stewart  and  F.  L.  Aridersom,  for 
appellant. 

TottrteUoi  &  DonneUy,  for  appellee. 

Ladd,  J. — The  parties  hereto  are  brother  and  sister,  being 
nephew  and  niece  of  Michael  Coolahan,  who  died  September 
17,  1913,  at  the  age  of  over  90  years.     His  wife  had  departed 

this  life  in  1901,  and,  in  May  of  that  year, 
toS^ve ?^per^^^  William  Coolahan,  accompanied  by  a  daugh- 

f  orin&ricG  *  Gvi— 

dence  required :   ter,  in  pursuaucc  of  somc  arrangement  with 

glfta inter vivoff.  t.^.  ,       ,  ,  ^,  .  .        -i.         ^ 

Michael,  moved  on  the  premises  m  dispute. 
A  little  more  than  a  year  later,  William  married,  and  two 
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rooms  were  set  apart  for  Michael.     He  occupied  these  and 
boarded  with  "William  and  his  wife  and  was  cared  for  by  them 
until  September  26,  1911.    On  that  day,  he  went  to  live  with 
plaintiff,  where  he  remained  until  his  death.    He  conveyed  to 
her  the  80  acres  occupied  by  William,  November  12,  1912.    A 
short  time  afterwards,  he  assigned  to  her  a  note  of  $800, 
executed  to  him  by  one  Stark,  and  in  June,  prior  to  his  death, 
made  his  last  will,  bequeathing  to  her  all  his  property,  then 
consisting  of  nearly  $1,000,  deposited  in  a  bank.    The  plain- 
tiff's action  to  quiet  is  based  on  decedent's  conveyance  to  her. 
The  validity  of  the  deed  is  assailed  by  the  answer,  but  the 
evidence  is  insufficient  to  sustain  the  allegations  with  refer- 
ence thereto,    The  sole  issue  for  determination  was  raised  by 
the  cross-petition,  in  which  defendant  alleged  that  he  entered 
into  an  agreement  with  decedent  in  1901,  shortly  after  the 
death  of  decedent's  wife,  by  the  terms  of  which  William  was 
to  move  onto  and  occupy  the  premises  and  make  a  home  and 
care  for  decedent  as  long  as  he  should  live,  and  decedent,  in 
consideration  thereof,  should  give  William  said  land;  and 
that,  in  pursuance  of  such  agreement,  defendant  moved  onto 
the  premises  and  made  a  home  and  cared  for  Michael  Coola- 
han until  he  went  to  the  plaintiff's  home  to  live;  that  Michael 
Coolahan  left  defendant  and  his  wife  without  cause,  though 
they  were  ready  and  willing  to  fulfill  said  contract  to  the  end ; 
that  defendant  delivered  to  decedent  a  portion  of  crops  in 
accordance  with  said  agreement,  and  defendant  alleged  com- 
plete performance  on  his  part  and  prayed  that  title  be  quieted 
in  him,  and  other  appropriate,  equitable  relief.    The  reply 
put  these  allegations  in  issue.    The  burden  is  on  the  defend- 
ant to  establish  the  agreement  alleged,  by  clear,  unequivocal 
and  definite  evidence,  and  the  acts  said  to  constitute  perform- 
ance should  be  equally  clear  and  definite,  and  referable  exclu- 
sively to  said  agreement.     Stermeit  v,  Stermett,  174  Iowa  431. 
A  careful  examination  of  the  record  has  convinced  us  that  the 
proof  meets  these  requirements.    As  one  party  to  the  contract 
is  dead,  and  the  mouth  of  the  other  sealed,  reliance,  neces- 
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sarily,  was  on  declarations  of  decedent  in  connection  with  cir- 
cumstances shown,  bearing  more  or  less  directly  on  the  issues. 
There  is  no  dispute  that  two  fifths  of  the  grain  raised  were 
turned  over  to  decedent  each  year,  up  to  1912,  and  three 
fifths  retained  by  defendant.  The  theory  of  the  latter  is  that 
the  farm  was  given,  or  to  be  given,  for  the  board  and  care  of 
decedent,  while  that  of  the  plaintiff  is  that  defendant  was 
given  the  use  of  the  pasture  and  meadow  for  said  board  and 
care.  Doubt  is  cast  on  this  last  contention  by  the  undisputed 
evidence  that  the  pasture  and  meadow  land  did  not  exceed, 
on  the  average,  15  acres,  and  the  fair  rental  was  about  $3.50 
per  acre.  On  the  other  hand,  defendant,  as  contended,  rented 
the  land  of  decedent  at  $3.50  per  acre  in  1912,  and  his  brother 
bargained  for  it  for  1913  at  $5  per  acre.  Though  this  may 
not  have  amounted  to  more  than  the  value  of  two  fifths  of  the 
grain  raised,  it  recognized  terms  other  than  those  claimed  to 
have  been  agreed  upon,  and  is  somewhat  inconsistent  with  the 
theory  of  a  fixed  rental  during  life.  Notwithstanding  such 
inconsistency,  however,  the  agreement  may  have  been  made. 
Again,  in  1909,  decedent  executed  a  will  leaving  but  $1  to 
defendant,  and,  after  ce^ain  legacies,  leaving  the  residue  to 
plaintiff  and  her  husband ;  but  in  1905  he  had  willed  all  his 
property,  except  $5  for  a  sister,  to  defendant,  and  in  1901  he 
did  likewise,  though  exacting  that  he  (defendant)  pay  $500 
to  each  of  two  brothers  and  $1  to  decedent's  sister.  His  per- 
sonal property  appears  to  have  been  sufficient  to  meet  these 
legacies.  The  record  leaves  no  doubt  that,  up  to  1909  at  least, 
he  intended  to  leave  the  farm  to  defendant.  Was  such  inten- 
tion because  of  having  so  agreed?  When  defendant  moved 
onto  the  premises,  in  1901,  decedent  was  about  80  years  of  age, 
without  wife  or  children.  He  was  in  need  of  someone  to  pro- 
vide him  personal  care  and  furnish  him  a  home.  Defendant 
was  proven  to  have  been  his  favorite  nephew,  and  what  is 
claimed  by  the  latter  was  what  probably  and  naturally  would 
have  occurred.  James  Coolahan,  a  brother  of  defendant's, 
remained  at  home  with  decedent,  who  was  unable  to  attend 
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his  wife's  funeral,  when,  according  to  his  testimony,  decedent 
said:  **Jimmie,  I  am  living  here  all  alone.  If  Willie  comes 
and  lives  with  me,  I  will  give  him  all  I  got."  The  witness 
swore  that  he  told  Willie  of  this  conversation,  and  that  Willie 
immediately  went  to  the  place  and  stayed  with  decedent. 

James  Beatty,  who  had  been  acquainted  with  decedent 
40  years,  and  resided  only  a  mile  and  a  half  distant  from  the 
farm,  testified  that,  in  1901,  decedent  inquired  which  of  two 
wills  would  prevail  when  a  man  made  more  than  one,  to  which 
he  answered,  **It  was  usually  the  last  one;"  and  that  decedent 
then  said,  **Well,  I  give  Willie  that  80  for  keeping  me,  and 
he  is  to  move  over  in  the  house  and  I  am  to  have  one  room;" 
that  the  witness  asked  if  he  was  ''going  to  give  the  other  two 
boys  something,"  to  which  decedent  responded:  '*I  am  not. 
I  give  it  to  Willie.  He  is  a  nice,  clean  young  man."  Cross- 
examination:  **He  said  he  had  given  the  farm  to  Willie  for 
keeping  him  ...  he  talked  that  way.  He  had  willed  it  to 
Willie." 

Sam  and  Andy  Hutten  drilled  a  well  on  the  premises, 
probably  in  1908.  Sam  testified  that,  when  talking  at  the 
dinner  table  one  day,  decedent  said  that  the  place  was 
Willie's;  tiiat  he,  Michael,  was  going  to  live  there  as  long  as 
he  lived,  and  the  place  wa^  William's  when  he  got  done  with 
it;  that  he  willed  it  to  him.  *'He  told  me  he  gave  it  to  him. 
He  said  Willie  would  pay  for  the  well;  it  belonged  to  him 
anyway.  ...  He  said  he  would  live  there  as  long  as  he 
lived,  and  gave  the  place  to  Billy." 

This  was  corroborated  by  Andy,  although  in  somewhat 
diflPerent  language,  and  also  by  O'Hara  and  defendant's 
daughter,  as  well  as  his  wife,  who  testified  to  having  taken 
no  part  in  the  conversation.  Several  witnesses  testified  that 
the  reputation  of  the  Huttens  for  truth  and  veracity  was  bad, 
but,  as  seen,  they  were  corroborated,  though  by  interested 
witnesses.  Faucelt,  wlio  was  cashier  of  the  bank  at  which 
decedent  did  his  business,  testified  that  the  decedent  anl 
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Willie  were  in  the  bank  talking  about  some  improvements 
put  on  or  to  be  put  on  the  place,  when  the  former  said  to 
Willie,  "Gk)  ahead  and  do  what  you  want  to.  The  place  is 
to  be  yours;"  and  that  at  another  time  the  decedent  had 
said  that  Willie  came  there  to  keep  him  and  take  care  of  him. 
Willie  was  to  have  the  place.    The  witness  fi^rther  testified: 

"He  said  aU  along  there  that  was  the  way  it  was  to  be, 
not  necessarily  by  will.  ...  I  know  he  said  the  farm  was 
to  be  Willie's — he  said  that  from  the  time  Willie  went  on 
there  for  a  number  of  years  after;  for  how  long  I  could  not 
say." 

Later  on,  decedent  inquired  of  the  witness  where  he  could 
get  a  farm  if  he  sold  this  one,  and  he  had  tried  to  persuade 
him  not  to  sell.  Oeorge  Hoppel,  a  merchant  with  whom 
defendant  did  business,  testified  that  he  had  heard  decedent 
say,  about  the  time  of  his  wife's  death,  **If  Willie  comes  and 
takes  care  of  me  I  will  will  Willie  my  farm;"  that  he  sub- 
sequently referred  to  this,  and  several  times  remarked:  *'It 
is  Willie's  place ;  he  can  do  what  he  wants  to." 

The  father  of  defendant's  wife's  father,  O'Hara,  also 
testified  that  decedent  had  said  to  him  that  he  "gave  the 
place  to  Willie,  that  it  belongs  to  Willie  after  he  died,  aU  he 
had  to  do  was  to  keep  him,  Michael,  while  he  lived."  On 
cross-examination,  the  witness  swore  that  decedent  had  told 
him  that  "he  gave  it  (farm)  to  Willie  and  Mary  (Willie's 
wife),"  that  "Willie  was  going  to  keep  him  but  he  had  to 
pay  rent." 

To  Farral,  Axleton,  Roths,  Hosmers  and  Mr.  and  Mrs. 
Odled,  he  declared,  in  substance,  that  the  farm  was  Wil- 
liam's. John  Coolahan,  a  brother  of  defendant's,  testified 
that,  about  the  time  defendant  moved  on  the  farm,  decedent 
had  said  that,  if  Willie  would  come  and  take  care  of  him  and 
live  with  him,  he  would  give  him  "all  he  got — give  him  all 
he  had ;  and  I  told  Willie  what  my  uncle  had  said,  and  Willie 
went  and  lived  with  him;"  that  subsequently  decedent  had 
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told  him  he  had  given  the  farm  to  Willie ;  that  it  all  belonged 
to  Willie,  and  that  Willie  would  care  for  him  as  long  as  he 
lived. 

Weare  testified  to  his  acquaintance  with  decedent  for  sev- 
eral  years,  and  that  he  heard  him  say  at  times,  "The  farm 
belongs  to  Willie,"  and  at  others,  that  he  ''calculated  to  give 
the  farm  to  Willie."  The  daughter  of  defendant  also  testified 
that  she  had  heard  decedent  say  frequently  that  he  had  given 
the  farm  to  her  father,  and  defendant's  wife  testified  to  hav- 
ing Heard  a  conversation  in  1908  between  Lizzie  Wykoff, 
defendant's  sister,  and  decedent,  in  which  she  inquired  what 
he  was  going  to  do  with  his  property,  and  he  responded,  "It 
belongs  to  Willie;"  that  she  heard  a  conversation  between 
decedent  and  Willie,  June  2,  1912,  after  he  had  been  living 
with  plaintiff,  in  which  they  were  speaking  about  the  money 
owed  to  decedent  for  the  corn ;  and  that  Michael  then  said  to 
Willie,  "Nobody  can  ever  turn  me  against  you,  and  all  I  got 
belongs  to  you  and  May ;  now  fix  up  the  place  to  suit  yourself 
and  keep  it  up  and  make  what  you  can ;  this  farm  belongs  to 
you."  She  also  related  that,  in  the  evening  after  her  mar- 
riage, he  had  said  to  her  husband,  "Willie,  you  know  I  give 
you  this  farm.  All  you  and  this  woman  have  to  do  is  to  care 
for  me  as  long  as  I  live,"  to  which  Willie  responded,  "All 
right." 

Only  excerpts  from  the  record  have  been  quoted,  but 
enough  to  establish  beyond  cavil  that  there  was  an  under- 
standing such  as  alleged.  Doubt  was  raised  as  to  the  credi- 
bility of  some  witnesses,  because  of  their  insistence  that  they 
had  never  mentioned  to  anyone  what  they  testified  to,  or 
because  of  foi^tfulness  of  everything  else;  but  what  these 
witnesses  said  dovetailed  with  the  testimony  of  those  of 
undoubted  veracity.  Considerable  of  the  evidence  related  to 
what  decedent  declared  he  would  do,  or  expected  to  do,  which, 
when  without  suggestion  of  so  doing  in  pursuance  of  any 
contract  obligation,  could  have  little  probative  force.  Sten- 
nett  V,  Stennetty  supra.    There  was  quite  enough,  however, 
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not  only  to  prove  the  agreement  alleged,  but  that  decedent 
was  being '  boarded  and  cared  for  in  pursuance  thereof. 
Indeed,  the  evidence  referred  to  was  attempted  to  be  met 
only  by  the  wills  alluded  to,  expressions  of  dissatisfaction  said 
to  have  been  made  by  decedent,  and  his  testimony  in  another 
case.  Certainly,  the  first  two  wills  cannot  be  said  to  have 
been  out  of  harmony  with  the  alleged  agreement.  The  last 
two  wills  tend  to  show  that  decedent  had  changed  his  pur- 
pose, though  subsequent  declarations  inconsistent  with  that 
of  1909  were  proven.  But  the  theory  of  defendant  is  that 
decedent  did  change  his  mind  and  broke  his  agreement,  and 
the  demand  of  defendant  is  that,  notwithstanding  such  breach 
of  contract,  he  be  awarded  the  pledged  fruits  of  performance. 
Decedent  may  have  stated  matters  as  testified,  about  or  after 
the  time  he  went  to  live  with  plaintiff,  and  certainly  testified* 
in  an  action  brought  ia  1912  by  defendant  to  have  a  guardian 
of  his  property  appointed,  that  he  was  to  give  defendant  the 
use  of  40  acres  of  pasture  for  his  board.  But  there  were  at 
no  time  40  acres  of  pasture  and  meadow  on  the  premises,  the 
evidence  being  undisputed  that  there  were  never  over  25 
acres,  and  that  the  average  was  less  than  15  acres.  Decedent 
had  signed  defendant's  bond  as  guardian  of  the  estate  of  his 
daughter,  and,  shortly  after  going  to  the  home  of  plaintiff, 
requested  to  be  released  therefrom.  This  tends  to  explain  his 
course  rather  than  to  refute  the  claim  that  there  was  a  con- 
tract, and  defendant's  conduct  in  praying  for  the  appointment 
finds  excuse,  if  not  justification,  in  the  conveyance  of  the  land 
and  the  assignment  of  the  Stark  note  to  plaintiff. 

That  decedent  talked  about  selling  the  farm,  hired  two 
or  three  washings  done  away  from  home,  or  sometimes 
expressed  his  dissatisfaction,  owing  to  disagreements  between 
defendant  and  his  wife,  and  complained  to  her  daughter  of 
the  condition  of  decedent's  clothes  when  washing,  does  not, 
when  considered  separately  or  together,  prove  failure  on 
defendant's  part  to  furnish  board  and  care  as  required,  and 
nothing  in  this  record  indicates  that  he  would  not  have  done 
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so  until  the  end,  had  decedent  eared  to  live  with  him.  He 
chose  to  live  with  another,  through  no  fault  of  defendant's 
shown,  as  he  had  the  right  to  do,  and  that  other  has  been 
amply  rewarded  for  all  she  did,  and  we  know  of  no  reason 
for  denying  defendant  that  which  decedent  promised  to  pay 
for  the  board  furnished  and  the  care  bestowed. 

We  do  not  pretend  to  have  set  out  or  even  referred  to 
all  the  evidence  contained  in  the  somewhat  voluminous  record. 
Enough  has  been  mentioned,  however,  to  indicate  the  grounds 
of  our  conclusion,  reached  after  a  painstaking,  thorough 
examination  of  the  record.  The  contract  alleged,  and  its  per- 
formances, have  been  proven  as  exacted  by  law,  and  the  relief 
prayed  for  by  defendant  should  be,  and  is,  awarded. — 
Reversed, 

Evans,  C.  J.,  Gaynor  and  Saunoer,  JJ.,  concur. 


D.  E.  Olmstead,  Appellant,  v.  Wk^liam  J.  Taylor,  et  al.. 

Appellees. 

AOTIOKS:    Katore  and  Fonn— Transfer  from  Law  to  Equity— Sffect. 

1  The  trial  in  equity  of  an  exclusively  equitable  issue,  interposed 
as  a  cross-petition  to  an  action  at  law,  may  wholly  defeat  a 
trial  of  any  of  the  issues  at  law.  So  held  where  plaintiff,  in  an 
action  at  law  for  the  recovery  of  real  property,  was  met  by  a 
cross-petition  for  the  reformation  of  a  deed  and  the  quieting  of 
title,  the  transfer  of  such  issue  to  the  equity  calendar,  and  a  trial 
there — ^in  equity — ^which  was  determinative  of  the  entire  contro- 
versy.    (Sec.  3435,  Code,  1897.) 

ACTIONS:    Joinder  or  Oonntezclalm— Possession  of  Beal  Property— 

2  Reformation  of  Deed.  An  action  at.  law  for  the  recovery  of  real 
property  may  be  very  properly  met,  in  defense,  by  the  pleading 
of  exclusively  equitable  matter  as  a  basis  for  the  reformation 
of  a  deed  and  the  quieting  of  title  so  as  to  include  the  very  land 
claimed  by  plaintiff.     (Sec.  4182,  Code,  1897.) 

A.CfnOKS:    Katore  and  Form- Transfer  from  Law  to  Equity— Erro- 

3  neons  Transfer—- When  Hanoless.  Harmless  error  results  from 
erroneously  transferring  both  law  and  equity  issues  to  the  equity 
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calendar  when  tlie  transfer  of  the  equity  issues  is  proper  and  the 
trial  thereof  is  determinative  of  the  entire  controversy. 

ESTOPPBL:  Bonndary  Lines— Inevocable  Mistake— Vendor  and 
4t  Pordiaser.  A  vendee  who  buys,  pays  for,  takes  possession  of, 
and  receives  a  deed  to,  a  designated  lot  under  its  appropriate 
platted  number,  takes  title  to  a  line  definitely  pointed  out  by 
the  vendor  as  separating  said  purchased  lot  from  an  adjoining 
lot  also  owned  by  vendor,  even  though  a  later  survey  reveals  a 
substantial  error  on  the  part  of  vendor  to  his  great  detriment. 
The  pointing  out  of  the  line,  being  a  vital  inducement  to  the 
sale,  renders  the  mistake  irrevocable. 

Appeal  from  PoiiawattamM  District  Court — Thomas 

Arthur,  Judge. 

Thursday,  June  29,  1916. 

Action  to  recover  possession  of  real  estate.  Cross-peti- 
tion asking  equitable  relief,  and  that  the  title  to  this  disputed 
tract  be  quieted  in  defendants.  Judgment  and  decree  for  the 
defendants  on  cross-petition.    Plaintiff  appeals. — Affirmed. 

Kimball  i&  Petersofi,  for  appellant. 
Tinley,  MitcheU  dk  Pryar,  for  appellee. 

Gaynor,  J. — This  action  is  brought  by  the  plaintiff  at 
law  to  recover  the  possession  of  a  certain  strip  of  land  alleged 
to  be  a  part  of  Lot  3  of  Auditor's  Subdivision  of  the  NE  ^ 
of  the  SE  y^  of  Section  19-75-43.  Plaintiff  claims  that  he  is 
the  owner  of  this  lot,  and  that  the  defendants  have  wrong- 
fully taken  possession  of,  and  appropriated  to  their  own  use, 
this  strip  about  55  feet  wide,  extending  the  full  length  of  said 
Lot  3  on  the  north,  and  asks  judgment  for  the  possession  and 
for  damages. 

The  defendants  admit  the  possession  of  the  strip  of  land 
in  controversy,  but  allege  that  they  are  the  owners  of  it,  and 
deny  plaintiff's  right  to  the  possession.  Defendants  thereupon 
filed  a  cross-petition  against  the  plaintiff,  in  which  they  allege 
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that  plaintiff  was  the  equitable  owner,  and  Earnest  E.  Hart 
was  the  legal  owner,  of  a  certain  tract  of  land  known  as  Lot  2, 
lying  immediately  north  of  and  abutting  upon  said  Lot  3; 
that  the  said  Earnest  E.  Hart  and  the  plaintiff  made  a  verbal 
contract  with  the  defendants,  and  sold  to  them  the  land  in 
controversy  in  this  way :  Plaintiff  was  the  equitable  owner  of 
Lot  3  aforesaid,  and  of  this  Lot  2 ;  the  land  in  controversy  is 
a  strip  of  land  along  the  north  part  of  Lot  3 ;  at  the  time  Lot 
2  was  sold  to  the  defendants,  the  plaintiff,  who  was  the  equi- 
table owner  of  both  these  lots,  exhibited  the  south  boundary 
line  of  Lot  2  as  25  feet  south  of  the  house ;  this  line  so  pointed 
out  was  concurrent  with  the  southerly  line  of  the  tract  of  land 
now  claimed  by  the  plaintiff;  thereafter,  a  deed  was  executed, 
describing  and  conveying  to  defendants  Lot  2 ;  that  the  plain- 
tiff represented  to  the  defendants  that  the  south  line  of  Lot  2 
is  where  the  south  boundary  line  of  the  tract  of  land  claimed 
in  plaintiff's  petition  is  located;  that  the  defendants  relied 
upon  this,  and  believed  that  the  same  was  a  part  of  Lot  2; 
that  there  was  a  dwelling  house  on  the  strip  in  dispute  at  the 
time  the  contract  was  made  and  the  conveyance  made;  that 
defendants  paid  plaintiff  for  the  tract  of  land  so  exposed  to 
them,  $2,400,  and  entered  into  the  possession  of  it,  including 
the  land  in  controversy,  and  occupied  it  down  to  the  line 
shown  by  the  defendants ;  that  the  north  line  of  the  tract  of 
land  now  claimed  by  the  plaintiff  as  a  part  of  Lot  3,  which 
he  says  the  defendants  wrongfully  hold,  runs  east  and  west 
and  north  of  the  dwelling  house,  and  includes  the  dwelling 
house ;  that,  if  plaintiff  now  prevails,  defendants  will  lose,  not 
only  the  land,  but  this  house,  pointed  out  to  them  as  being 
upon  the  land  purchased ;  that  the  boundary  line,  as  pointed 
out,  was  25  feet  south  of  this  house ;  that,  when  the  deed  was 
made,  it  described  Lot  2  as  originally  platted,  but,  by  over- 
sight and  mistake,  failed  to  describe  the  land  in  controversy, 
being  the  land  pointed  out  and  actually  sold  by  the  plaintiff 
and  Hart  to  the  defendants. 

The  defendants  in  their  cross-petition  pray  that  the  deed 
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be  reformed  and  be  made  to  cover  this  particular  land  in  con- 
troversy, which  it  was  the  purpose  and  intent  of  the  parties 
to  have  conveyed  thereby,  and  ask  that  said  deed  be  reformed, 
and  the  title  be  quieted  in  the  defendants. 

Plaintiff,  answering  the  cross-petition,  denies  all  the  alle- 
gations thereof,  and  pleads  adverse  possession  for  the  statu- 
tory period ;  alleges  that  he  was  the  owner  of  Lot  3,  and  that 
this  land  is  a  part  of  Lot  3,  and  was  never  conveyed  to  the 
defendants. 

Upon  motion  of  the  defendants,  this  cross-petition  was 
transferred  to  the  equity  side  for  trial,  and  the  cause  was  so 
tried  and  determined.    Of  this,  the  plaintiff  complains.    The 

cross-petition   clearly  presents   an   equitable 

'  ^re and  form:    causc  of  action  in  favor  of  the  defendants 

law  to  equity*:      against  the  plaintiff.    It  was  rightfully  trans- 

f erred  to  equity  for  trial,  under  the  provisions 
of  Section  3435,  Code,  1897,  which  provides : 

*' Where  the  action  has  been  properly  commenced  by  ordi- 
nary proceedings,  either  party  shall  have  the  right,  by  motion, 
to  have  any  issue  heretofore  exclusively  cognizable  in  equity 
tried  in  the  manner  hereinafter  prescribed  in  cases  of  equitable 
proceedings." 

The  action  of  the  court  did  not  deprive  the  plaintiff  of  a 
right  to  trial  upon  the  legal  issue  presented  in  his  petition, 
but  postponed  a  hearing  upon  that  issue  until  the  equitable 
matter  alleged  in  the  cross-petition  had  been  determined.  If, 
then,  there  remained  anything  for  consideration  on  the  law 
side  of  the  calendar,  plaintiff  could  have  had  his  action  pre- 
sented at  law.  But  if ,  as  a  matter  of  law  and  principle,  the 
equitable  issue  disposed  of  the  full  controversy,  there  is  noth- 
ing left  for  trial  at  law,  and  that  would  be  true  in  this  case. 
If  the  defendants  succeeded  in  establishing  the  allegations  of 
their  cross-petition,  there  was  no  case  left  for  the  plaintiff  to 
dispose  of  on  the  law  side  of  the  calendar.  See  Hackett  v. 
High,  28  Iowa  539.  If  defendants  succeeded  in  establishing 
the  allegations  of  their  cross-petition  and  securing  the  relief 
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therein  prayed  for,  then  their  possession  was  not  unlawful  or 
wrongful,  and  the  plaintiff  had  no  right  to  maintain  the  action 
at  law  for  the  recovery  of  the  possession  of  the  property. 

While  the  appellant  commenced  this  action  at  law  to 
recover  the  possession  of  this  strip  of  ground,  and  asked 
damages,  and,  while  this  was  a  matter  for  the  jurisdiction  of 

the  law  court,  his  claim  to  possession  rested 
^*  dwor^ounter"  ^°  *^®  Underlying  thought  that  this  strip  of 
sionoircai^'  ^^^^  ^^  Controversy  was  a  part  of  Lot  3,  and 
mauonoide'^";"  was  not  a  part  of  Lot  2,  and  that  the  convey- 
ance of  Lot  2  did  not  pass  to  these  defendants 
any  right  to  this  strip  of  land.  If,  however,  it  was  made  to 
appear  that,  notwithstanding  the  fact  that  the  deed  simply 
described  Lot  2  as  platted,  the  plaintiff  sold  to  the  defendants 
this  land  in  controversy  as  a  part  of  Lot  2,  and  pointed  out 
the  south  line  of  the  land  in  controversy  as  the  south  line  of 
Lot  2,  and  the  defendants  purchased  and  paid  the  plaintiff 
for  this  land  on  the  assumption  that  it  was  a  part  of  the  land 
purchased,  and  took  possession  and  paid  the  price,  it  would 
seem  to  be  an  equitable  defense  to  plaintiff's  claim,  or,  rather, 
the  allegation  of  affirmative  matter  which  defeated  plaintiff's 
claim.  The  fact  was  pleaded  in  the  cross-petition  that  the 
defendants  purchased  from  the  plaintiff  a  tract  of  land  hav- 
ing particular  boundaries,  including  a  particular  house,  with 
the  obligation  on  the  part  of  the  plaintiff  to  construct  a  cistern 
on  this  land  in  controversy,  and  that  appellees  parted  with 
their  money  in  the  belief,  induced  by  plaintiff's  conduct,  that 
this  strip  in  controversy  was  a  part  of  the  land  purchased  by 
the  defendants.  If  this  be  true,  defendants  are  clearly  in  a 
position  to  maintain  their  possession.  If  defendants'  conten- 
tion is  true,  the  plaintiff  pointed  out  to  them  the  south  line 
of  the  land  in  controversy  as  the  south  line  of  the  land  pur- 
chased by  them  from  the  plaintiff.  On  this  land  was  a  house, 
and  defendants,  in  pursuance  of  their  purchase,  entered  upon 
and  took  possession  of  this  house  and  of  this  land  in  contro- 
versy.   The  possession  came  to  them  in  fulfillment  of  their 
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purchase,  and  it  was  under  their  purchase  that  they  took  the 
possession,    ^o  much  for  this  contention  of  the  plaintiff's. 

It  is  true  that  only  the  equitable  matter  involved  in  the 
cross-petition  should  have  been  transferred  to  the  equity  side 
for  trial ;  and,  if  that  equitable  issue  were  decided  adversely 

to   the   defendants,   the   plaintiff  would   be 

3.  Actions :]ia*  ...,    -.   .         ■•         .  xi.       n        x*  i» 

ture  and  form:    entitled  to  a  hearing  upon  the  allegations  of 

ti»oTiafft|*  from 

law  to  equity:     his  original  petition,  and  the   issue  joined 

erroneous 

transfer :  when    thercou ;  or,  in  Other  words,  would  be  entitled 

harmless.  '       '  ' 

to  a  jury  trial  upon  that  issue.  But  if  the 
disposition  of  the  matters  involved  in  the  cross-petition, 
determined  adversely  to  the  plaintiff,  settled  the  whole  con- 
troversy, there  was  no  prejudicial  error  on  the  part  of  the 
court  in  transferring  the  entire  cause  to  the  equity  side.  It 
would  be  error,  but  error  without  prejudice ;  and  as  we  pro- 
ceed, it  will  become  more  apparent  that  this  error  was  without 
prejudice  to  the  plaintiff. 

The  evidence  of  the  plaintiff  discloses  that  he  and  the 
defendants  talked  about  the  sale  and  purchase  of  this  prop^ 
erty ;  that  they  went  to  the  property ;  that  the  plaintiff 

showed  this  property  to  the  defendants,  and 

**  SmndaS^ 'lines:  the  house  that  is  now  upon  it,  and  the  house 

tSfe  ^vendo?  *"  that  the  defendants  now  occupy.    He  testified 

and  purchaser.  ^  _. 

as  follows: 
"The  line  between  Lot  2  and  Lot  3,  as  surveyed,  is  north 
of  the  house,  so  that  the  house  would  not  be  on  the  land  I 
sold  him.  I  showed  him  the  house  because  I  supposed  it  to 
be  on  the  seven  acres  of  land  I  was  selling  him.  I  intended 
to  sell  him  the  house — ^that  was  the  reason  I  showed  it  to  him. 
I  also  showed  him  the  line  south  of  the  house,  and  that  was 
the  line  I  claim  as  the  division  line  between  Lots  2  and  3; 
that  line  was  16  feet  south  from  the  front  corner  of  the  house, 
16  feet  from  the  apple  tree.  I  made  no  claim  to  the  house 
or  the  land  north  of  that  line  until  the  survey.  I  occupied 
up  to  that  line  and  he'  occupied  down  to  that  line.  At  the 
time,  I  agreed  to  paint  the  house,  roof  the  house  and  put 
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eaves  on  the  house.  Exhibit  2  is  the  contract  with  Mr. 
Taylor,  signed  by  me,  and  that  agreement  was  made  in  Mr. 
Hart's  oiBce.  After  we  talked  the  deal  over  and  I  showed 
him  the  line,  we  went  down  to  Mr.  Hart's  office  and  I  priced 
the  land  to  him.  I  told  him  how  much  I  would  take  for  the 
land.  According  to  Exhibit  2,  I  agreed  to  build  a  cistern 
for  him.  I  did  build  the  cistern  on  the  land  I  intended  to 
deed  to  him,  and  that  was  on  the  land  I  showed  him.  The 
surveyed  line  now  runs  north  of  the  cistern,  so  that.it  divides 
the  cistern  to  one  half  on  Lot  2  and  one  half  on  Lot  3,  and 
that  is  the  cistern  I  agreed  to  build  for  him.  When  I  built 
the  cistern,  I  did  not  suppose  I  was  building  one  half  of  it 
on  mine  and  one  half  of  it  on  his  land,  but  supposed  I  was 
building  the  cistern  on  the  land  I  sold  to  him.  We  both 
understood  it  that  way.  I  pointed  out  the  line  to  him  when 
I  was  showing  him  the  land  and  tried  to  sell  it  to  him.  I  got 
the  money  for  the  land.  I  suppose  the  description  in  the 
deed  carried  it  down  to  about  the  line  I  showed  Mr.  Taylor, 
and  told  him  it  might  vary  from  that  a  foot  one  way  or  the 
other.  When  the  deed  was  made  out  to  Mr.  Taylor  and  I 
took  the  money,  I  supposed  the  description  in  the  deed  car- 
ried it  down  to  the  line  I  was  showing  him.  It  was  not  my 
intention  to  sell  him  the  house  and  then  take  it  away  from 
him,  nor  was  it  my  intention  to  agree  to  build  a  cistern  and 
then  destroy  the  cistern.  It  was  my  intention  to  deed  to  him 
the  property,  including  the  part  upon  which  the  house  stood 
and  where  the  cistern  was  built  and  down  to  the  line  I  showed 
him.  When  I  had  the  survey  made,  I  called  up  Mrs.  Taylor 
and  told  her  that  the  house  was  over  on  my  property.  At  a 
later  interview,  I  told  them  they  would  have  to  get  off  the 
land  or  pay  for  it.  At  that  time,  they  were  on  the  land  that 
I  thought  I  sold  them.  After  the  survey,  I  wanted  them  to 
get  off  of  the  land  that  I  thought  I  had  sold  them.  I  did  not 
tell  them  I  would  give  them  back  part  of  the  money.  Under 
the  circumstances,  that  is  my  idea  of  a  square  deal.  After 
the  Taylors  bought  the  property,  they  put  a  roadway  south 
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of  the  house  leading  from  the  highway.  I  first  saw  the 
defendant  about  selling  him  Lot  2  at  my  son's  place  on  Broad- 
way. At  that  time,  I  was  owing  Mr.  Hart  $6,600,  and  this 
covered  the  home  place,  as  well  as  Lot  2.  I  was  owing  Mr. 
Hart  $1,500  on  Lot  2.  When  Lot  2  was  sold  to  the  defendant, 
I  got  credit  on  my  debt  to  Mr.  Hart  for  $2,400,  less  some 
expense  of  about  $100./' 

The  plaintiff  further  testified  that  the  Taylors  bought 
this  Lot  2  in  March,  1908,  and  moved  thereon  the  following 
spring;  that  he  (the  plaintiff)  still  had  possession  of  Lot  3; 
that  he  acquired  an  interest  in  this  Lot  2  about  15  years  ago ; 
that  he  was  using  this  Lot  2  at  the  time  he  sold  it  to  the 
Taylors ;  that  the  legal  title  to  Lot  2  stood  in  Mr.  Hart ;  that 
the  deed  to  the  plaintiff  was  executed  by  him. 

It  appears  that  the  defendants,  after  having  purchased 
this  land  from  the  plaintiff — this  lot,  including  the  land  in 
controversy — ^took  possession  of  this  land  before  the  deed  from 
Hart  was  executed. 

Upon  this  record,  we  have  the  following  facts:  Hart 
held  the  legal  title  to  Lot  2.  Plaintiff  was  the  equitable 
owner  of  Lots  2  and  3.  Defendants  desired  to  purchase  the 
land  north  of  plaintiff's  Lot  3.  The  plaintiff  took  the  defend- 
ants to  the  land,  and  pointed  out  the  line  between  the  lands. 
This  line,  as  a  matter  of  fact,  was  several  feet  south  of  the 
south  line  of  Lot  2  as  platted.  On  the  land  pointed  out,  and 
on  the  land  now  claimed  by  plaintiff,  was  the  house.  Plaintiff 
pointed  to  Ihe  south  line  of  the  land  sold  by  him  to  the  defend- 
ants. The  land  in  dispute  is  north  of  this  line.  Plaintiff  not 
only  pointed  out  the  distance,  but  measured  it,  and  told  the 
defendants  that  the  line  of  the  land  which  they  were  pur- 
chasing was  somewhere  about  16  feet  south  of  the  south  line 
of  the  house.  Defendants  bought,  paid  for,  and  took  posses- 
sion of  the  land  pointed  out  by  the  plaintiff  to  them.  It  was 
the  understanding  of  both  parties  that  defendants  purchased 
to  the  line  pointed  out  by  the  plaintiff,  and  when  they  paid 
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for  it,  it  was  understood  by  both  parties  that  the  payment  was 
made  for  the  land  to  the  line  pointed  out  by  plaintiff.  When 
they  took  possession,  it  was  the  understanding  of  both  parties 
that  the  defendants  had  purchased  to  the  line  pointed  out  by 
the  plaintiff.  They  have  occupied  the  land  so  pointed  out 
and  purchased  and  paid  for,  ever  since  it  was  purchased. 
Plaintiff  never  claimed  north  of  the  line  pointed  out  by  him 
until  some  three  years  afterwards,  when  he  made  a  survey, 
and  claims  to  have  discovered  that  the  south  line  of  Lot  2  was 
55  feet  north  of  the  line  pointed  out  by  him.  His  contention 
is  that  the  defendants  bought  only  Lot  2 ;  that  the  only  writ- 
ten evidence  of  their  purchase  is  the  deed  to  Lot  2 ;  that  they 
cannot  now  claim  more,  because  they  have  no  written  evidence 
that  they  purchased  more  than  Lot  2.  The  land  pointed  out 
by  the  plaintiff  was  a  physical  entity.  By  designating  the 
south  line  of  the  land  purchased  by  the  defendants,  the  plain- 
tiff fixed  the  south  line  of  the  land  sold  to  the  defendants,  and 
paid  for  by  them.  With  the  consent  of  the  plaintiff,  posses- 
sion was  given  of  this  disputed  tract.  Possession  has  ever 
since  been  maintained.  The  plaintiff  has  never  returned,  nor 
offered  to  return,  any  of  the  consideration  paid.  The  defend- 
ants purchased,  paid  for,  and  took  possession  of  the  disputed 
land,  and  they  need  no  further  evidence  of  title.  It  was  the 
intention  of  the  plaintiff  to  sell  to  this  line  designated  by  him, 
and  the  intention  of  the  defendants  to  purchase  to  this  line. 
There  was  no  mistake  as  to  the  physical  entity  of  the  land 
sold  and  purchased,  taken  possession  of,  and  paid  for. 
Defendants  are  clearly  entitled  to  have  the  title  to  the  land 
so  purchased,  paid  for,  and  now  in  their  possession,  quieted 
in  them.  This  the  court  did,  and  rightly  so.  The  plaintiff 
is  now  estopped  from  asserting  any  claim  to  the  land  so 
pointed  out  to  the  defendants  and  so  purchased  and  paid  for 
by  the  defendants,  under  the  circumstances  of  this  case.  All 
the  equities  are  with  the  defendants.  As  bearing  upon  this 
question,  see  Ross  v.  Ferree,  95  Iowa  604,  and  authorities 
cited  therein. 


June  1916]   Presbytebian  Church  v.  Harken.  195 

Upon  the  whole  case,  we  think  the  judgment  of  the  court 
below  is  right,  and  it  is — Affirmed, 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Presbyterian  Church  op  Osceola  et  al.,  Appellees,  v.  W.  D. 

Harken  et  al.,  Appellants. 

PARTIES:     Plaintiffs — ^Unlncorpoxated     Association — ^Tnurtoes.     An 

1  unincorporated  society  (for  instance,  a  church)  can  be  neither 
plaintiff  nor  defendant  in  an  action.  An  action  in  its  behalf 
should  be  brought  by  and  in  the  name  of  its  trustees  (of  an  express 
trust),  but  ovemicety  will  not  be  required  in  the  phraseology  o^ 
the  caption  to  the  pleading.     (Sec.  3459,  Code,  1897.) 

DEEDS:     Exceptions  and  Besenrations — ^Appurtenant  Bights^-Pre- 

2  sumption — ^Burden  of  Proof.  A  reservation,  in  a  deed  of  convey- 
ance of  paart  of  contiguous  land  owned  by  the  grantor,  of  an  ease- 
ment or  right  to  pass  over  the  part  conveyed,  is  presutmed  to  have 
been  intended  to  create  a  right  appurtenant  to  the  land  which  was 
to  be  reached  by  the  reserved  way.  He  who  claims  that  the  reser- 
vation created  a  purely  personal  right  or  license  in  the  grantor 
only,  has  the  burden  to  so  show,  the  evidence  bearing  thereon  being, 
inter  alia,  (a)  the  deed  itself  and  whether  it  contains  words  of 
inheritance,  (b)  whether  the  right  has  been  recognized  in  subse- 
quent conveyances,  and  (c)  the  situation  and  circumstances  sur- 
rounding the  property.     (Sec.  2913,  Code,  1897.) 

PRINCIPLE  APPLIED:  The  east  half  of  a  quarter  block  was 
bounded  by  a  street  on  the  south  and  east,  by  an  alley  on  the  north, 
and  by  private  property  on  the  west,  and  was  all  owned  by  the  same 
person.  The  owner  sold  the  north  80  feet,  and  in  the  deed  reserved 
a  10-foot  strip  across  the  west  end  thereof  for  a  driveway,  and 
agreed  to  maintain  a  gate  at  the  north  end  of  the  strip.  Nothing 
appears  to  have  been  done  about  erecting  this  gate.  Some  10  years 
later,  the  owner  sold  to  plaintiff  the  remainder  of  the  tract,  to- 
gether with  her  interest  in  said  10-foot  stripi.  In  the  meantime, 
there  had  been  six  conveyances  of  the  said  80-foot  strip,  and  all 
these  recognized  and  preserved  the  right  of  the  original  owner  in 
the  said  lO-foot  strip.  A  house  was  on  this  south  portion,  and 
said  original  owner  frequently  used  said  10-foot  strip,  but  not  all 
the  travel  was  confined  to  the  10-foot  strip,  owing  to  the  fact  that 
aU  the  fences  save  the  one  on  the  west  end  of  the  80-foot  strip 
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were  removed,  and  also  because  travel  over  said  strip  was  inter- 
fered with  by  a  vault  built  hy  the  original  owner  near  the  south 
end  of  the  10-foot  strip,  and  by  a  telephone  post.  Held,  the  reser- 
vation of  the  10-foot  strip  created  a  right  appurtenant  to  the  south 
part  of  the  quarter  hlock, 

DEEDS:    EzceptionB  and  BesenratloiiB— Dlstiiictioiuu    Technical  dis- 

3  tinction  between  ''exceptions"  and  "reservations''  in  deeds 
discussed. 

EASEMENTS:    Extent  of  Bight — ^Deed  Controlling.     An  easement 

4  will  be  confined  strictly  to  the  purpose  expressed  in  the  deed 
reserving  it. 

EASEMENTS:      Abandonment — ^Non-User— Limitation    of    Actions. 

5  Non-user  of  an  easement  for  the  full  statutory  period  of  limita- 
tion for  actions  is  subject  to  explanation. 

EASEMENTS:     Tenninationr— Noncompliance  with  Ckmdltiona.     An 

6  easement  is  not  necessarily  destroyed  by  a  failure  of  the  owner  of 
the  easement  to  comply  with  conditions  relating  thereto  which  are 
not  insisted  on  by  any  of  the  parties  concerned.  So  held  as  to 
the  failure  to  erect  a  gate  at  a  driveway. 

ADVERSE  POSSESSION:     Hostile  Character  of  Possession— Eaae- 

7  ment — ^Recognition  of  Right.  An  easement  may  not  be  def  edited 
on  the  plea  of  adverse  possesion,  when  the  entire  chain  of  title 
of  the  pleader  recognizes  the  existence  of  the  easement  up  to  a 
time  less  than  five  years  before  the  action  is  brought. 

ESTOPPEL:    Oronnds  of  Estoppel — Change  of  Position — ^Easement — 

8  Ahandonment.  One  may  not  base  a  claim  of  estoppel  to  insist 
on  an  easement,  on  alleged  acts  of  abandonment  of  the  easement^ 
when  he  has  in  no  wise,  financial  or  otherwise,  changed  his  position 
by  reason  of  such  acts. 

EASEMENTS:    Extent  of  Right^-Inadeqnate  Easement.  Inadequacy 

9  of  an  easement  for  the  purposes  for  which  granted  is  no  reason 
for  withholding  it  from  the  one  clearly  shown  to  be  entitled  thereto. 

Appeal  from  Clarke  District  Court. — H.  K.  Evans,  Judge. 

Thursday,  June  29,  1916. 

Suit  in  equity  to  enjoin  defendants  from  interfering  with 
plaintiffs  in  the  use  and  enjoyment  of  a  certain  strip  of  land 
and  to   require  defendants  to  remove  certain   obstructions 
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placed  thereon.  Defendants  challenged  plaintiffs'  right  to 
sue,  denied  their  title  or  right  to  enjoy  the  strip,  pleaded 
abandonment  and  non-user  thereof  and  estoppel  and  the 
statute  of  limitations.  Thereafter,  the  parties  named  as 
trustees  in  the  caption  filed  a  petition  of  intervention  for  and 
on  their  own  behalf,  and  also  on  behalf  of  all  the  members  of 
the  Presbyterian  Church  of  Osceola,  who,  it  was  alleged,  were 
so  numerous  that  it  was  impracticable  to  bring  them  all  into 
court,  in  which  they  asked  for  practically  the  same  relief  as 
plaintiffs  prayed  in  their  original  petition.  Defendants  filed 
a  motion  to  strike  this  petition,  which,  it  seems,  was  never 
ruled  on.  On  the  issues  joined  between  plaintiffs  and  defend- 
ants, the  case  was  tried  to  the  court,  resulting  in  a  decree  for 
plaintiffs,  and  defendants  appeal. — Affirmed. 

Lloyd  Thurston  and  0.  M.  Slaymaker,  for  appellants. 
Temple  i&  Tew^ple,  for  appellees. 

Deemeb^  J. — ^Prior  to  May  9,  1893,  one  Anna  Pritchett 
was  the  owner  of  the  E  1/2  oi  the  SE  i/4  of  what  was  known 
as  Block  15  in  the  original  town  of  Osceola.  This  tract  was 
approximately  214  feet  long  north  and  south,  and  107  feet 
wide.  It  was  bounded  on  the  east  and  south  by  city  streets ; 
and  upon  the  north,  there  was  an  alley  20  feet  in  width,  which 
ran  through  to  another  cross  alley  running  north  and  south 
near  the  center  of  the  block,  but  west  of  the  west  line  of  her 
property.  On  the  date  named,  she  conveyed  to  Jason  Rob- 
erts, B.  F.  Garretson  and  W.  H.  Ridgway,  80  feet  off  the 
north  side  of  her  tract,  the  deed  containing  the  following 
reservation : 

"The  said  Anna  Pritchett  reserving  the  right  on  10  feet 
of  the  west  part  of  said  described  lot  for  a  driveway,  and  is 
to  build  and  maintain  a  gate  at  the  northwest  corner  of  said 
lot  and  at  the  north  end  of  said  driveway.'' 

She  retained  the  title  to  the  remainder  of  the  tract  until 
October  1,  1913,  when  she  sold  the  same  to  E.  G.  Banta,  W. 
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N.  Temple,  J.  F.  McAuley,  Elon  Graves,  J.  F.  Kienilff  and 
Ernest  Swan,  as  trustees  of  the  Presbyterian  Church  of 
Osceola,  and  in  the  same  deed  she  made  the  following  transfer : 

"And  I  hereby  quitclaim,  transfer,  set  over  and  relin- 
quish unto  the  trustees  herein  all  my  right  and  interest  in 
and  to  a  certain  right  of  way  or  easement  over  the  west  10 
feet  of  the  north  80  feet  off  of  the  north  side  of  the  east  I/2 
of  Lot  6  in  Block  15  in  the  original  town  of  Osceola,  Iowa, 
for  a  driveway.  The  intention  being  to  transfer  unto  said 
grantees  all  my  rights  and  privileges  in  and  to  said  easement." 

The  original  grantees  of  the  north  80  feet  of  the  prop- 
erty conveyed  the  same  to  the  Osceola  Sanitarium  Company, 
and  in  their  deed  made  this  statement : 

'*One  Anna  Pritchett  having  a  right  of  way  or  easement 
on  10  feet  of  the  west  part  of  said  lot  for  a  driveway,  who  has 
to  build  and  maintain  a  gate  at  the  northwest  corner  of  said 
lot  at  the  north  end  of  said  driveway. ' ' 

On  May  24,  1897,  the  Sanitarium  Company  conveyed  the 
80-foot  strip  by  warranty  deed  to  one  Roberts,  the  deed 
containing  this  recital: 

'  *  Except  an  easement  of  a  driveway .  over  the  west  10 
feet  of  said  premises,  reserved  to  Mrs.  Pritchett." 

On  February  20,  1902,  Roberts  conveyed  the  said  strip 
to  one  Martin,  the  deed  reciting  that : 

*'One  Anna  Pritchett  having  the  right  of  way  or  ease- 
ment on  10  feet  of  the  west  part  of  said  lot  for  a  driveway, 
she  to  build  and  maintain  a  gate  at  the  northwest  comer  of 
said  lot  at  the  north  end  of  said  driveway. ' ' 

On  November  19,  1902,  Martin  conveyed  the  strip  to  one 
Sells,  and  his  deed  contained  the  following: 

''One  Anna  Pritchett  having  a  right  of  way  or  easement 
on  10  feet  of  the  west  part  of  said  lot  for  a  driveway,  she  to 
build  and  maintain  a  gate  at  the  northwest  corner  of  said  lot 
at  the  north  end  of  said  driveway. ' ' 

Sells  conveyed  the  strip  to  one  ]\Iorton,  January  24,  1910, 
this  deed  containing  the  following: 
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**  Subject  to  a  right  of  way  or  easement  of  Anna  Pritchett 
over  the  west  10  feet  of  the  said  lot  just  above  described  for 
a  driveway,  also  the  right  of  the  said  Anna  Pritchett  to  main- 
tain a  gate  at  the  northwest  comer  of  said  lot,  being  at  the 
north  end  of  said  10-foot  strip.'' 

Thereafter,  and  on  November  26,  1910,  Morton  conveyed 
the  property  to  defendant,  W.  D.  Harken,  the  conveyance 
containing  the  following : 

**  Subject  to  a  right  of  way  or  easement  of  Anna  Pritchett 
over  the  west  10  feet  of  said  lot  just  above  described  for  a 
driveway,  also  the  right  of  the  said  Anna  Pritchett  to  main- 
tain a  gate  at  the  northwest  comer  of  said  lot,  being  at  the 
north  end  of  said  10-foot  strip.'' 

The  remainder  of  the  property  was  purchased  by  the 
trustees  of  the  Presbyterian  Church  of  Osceola  for  church 
purposes.  When  they  purchased,  there  was  a  house  upon  it, 
which  was  moved  over  to  within  a  few  inches  of  the  north 
line,  and  which  was  intended  for  use  as  a  parsonage ;  and  at 
the  time  this  suit  was  commenced,  or  when  it  was  reached  for 
trial,  an  excavation  was  being  made  on  the  south  end  of  the 
property,  preliminary  to  the  erection  of  a  large  church 
thereon.  It  was  proposing  to  use  the  10-foot  strip  in  the 
other  lot  as  a  driveway  to  haul  supplies  for  the  parsonage 
and  material  for  the  construction  of  the  church,  when  defend- 
ants objected,  and,  it  is  claimed,  obstructed  the  said  strip. 
This  action  is  to  enjoin  defendants  from  interfering  with 
plaintiff  in  the  use  of  the  .10-foot  strip  as  a  driveway  to  the 
parsonage  and  for  material  with  which  to  erect  the  church. 

I.  It  is  conceded  that  the  Presbyterian  Church  is  a 
voluntary  religious  association,  which  has  never  been  incor- 
porated under  the  laws  of  this  state,  and  defendants  insist 

that,  as  such,  it  has  no  legal  entity,  and  no 

^*  uffST'unincwr""   right  to  suc  or  be  sued.     The  society  might 

elation :  trus-      casily  havc   been   incorporated  under   Sees. 

1642  and  1652  of  the  Code,  but  it  never  did 
so  and,  under  the  law,  it  is  well  settled  that  it  has  no  legal 
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existence,  and  can  neither  sue  nor  be  sued.  Nightingale  v, 
Barney,  4  G.  Gr.  106;  Pipe  v.  SaAeman,  1  Iowa  369;  Steam- 
loot  V.  Wilson,  11  Iowa  479 ;  Westhrook  v.  Oriffin,  132  Iowa 
185;  St.  Paul  TypathetcB  v.  St,  Pavl  Bookbinders'  Union 
(Minn.),  102  N.  W.  725.    In  the  case  last  cited  it  is  said: 

*'But  whatever  may  be  the  law  applicable  to  such  asso- 
ciations generally,  there  is  one  respect  in  which  the  authori- 
ties are  agreed,  and  that  is  that  at  common  law  they  are  not, 
whether  organized  for  business  or  other  purposes,  entitled  to 
recognition  in  the  courts  in  their  association  name.  It  is  well 
settled  that,  in  the  absence  of  a  statute  otherwise  providing, 
to  be  entitled  to  conduct  judicial  proceedings  in  court,  a  party 
litigant  must  be  either  a  natural  or  artificial  person.  The  rule 
is  correctly  stated  in  22  Encyc.  PL  &  Pr.  230,  where,  in 
speaking  of  unincorporated  societies,  such  as  those  here 
involved,  it  is  said  that  such  societies  cannot  maintain  an 
action  in  their  association  name,  but  must  sue  in  the  name 
of  the  individuals  composing  them,  however  numerous  they 
may  be.  Such  societies,  in  the  absence  of  statutes  recogniz- 
ing them,  have  no  legal  entity  distinct  from  that  of  their 
members.  The  rule  is  followed  by  an  unbroken  line  of 
authorities,  though  a  diflferent  rule  has  been  applied  in  many 
of  the  courts  in  actions  purely  of  an  equitable  nature.  On 
the  question  generally,  see  Niblack  on  Societies,  183 ;  Richard- 
son V,  Smith,  21  Fla.  336;  Proprietors  of  Mexican  Mill  v. 
Yellow  Jack  Mining  Co,  (Nev.),  97  Am.  Dec.  510;  Detroit 
Schiietzen  Bund  v.  Detroit  Agitations  Verein,  44  Mich.  313 
(6  N.  W.  675,  38  Am.  Rep.  270) ;  Damhury  Comet  Band  v. 
Bean,  54  N.  H.  524 ;  Mayer  v.  Journeymen  Stone  Cutters,  47 
N.  J.  Eq.  519  (20  Atl.  492) ;  Nightingale  v.  Baryiey,  4  G.  Gr. 
(Iowa)  106;  Barbour  v,  Albaity  Lodge,  73  Ga.  474;  Steamboat 
Pembinaw  v,  Wilson,  11  Iowa  479." 

In  Westbrook's  case,  supra,  we  said: 

"The  entire  effect  of  the  petition  is  that  they  are  suing 
for  an  unincorporated  society,  and  we  have  held  that  a  suit 
of  such  character  cannot  be  maintained.    Pipe  v.  Batemcm,  1 
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Iowa  369 ;  Drake  v.  Board  of  Trustees,  11  Iowa  54.  As  we 
understand  the  record,  neither  Hendrix  nor  H.  H.  Westbrook 
are  named  as  parties  to  this  suit,  and  the  question  arises 
whether  the  plaintiff  may  maintain  this  action  for  them 
against  their  copartners.  We  think  not.  Code  Section  3459 
provides  that  every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  except  that  *  a  party  with  whom 
'^or  in  whose  name  a  contract  is  made  for  the  benefit  of  another 
may  sue  in  his  own  name.'  As  we  have  already  said,  the 
plaintiffs  cannot  maintain  an  action  for  the  unincorporated 
association,  nor  can  they  maintain  an  action  for  the  two  par- 
ties named  because  of  their  connection  with  the  Muscatine  & 
Louisa  Company,  hence  they  are  not  within  the  exception 
made  by  the  statute,  and  appear  as  parties  plaintiff  having 
no  possible  interest  in  the  action.'* 

But  Sec.  3459  of  the  Code  expressly  provides  that  an 
action  may  be  prosecuted  in  the  name  of  a  ** trustee  (or  trus- 
tees) of  an  express  trust  .  .  .  without  joining  with  him 
the  party  for  whose  benefit  the  action  is  prosecuted."  Here, 
the  action  was  prosecuted  in  the  name  of  the  Presbyterian 
Church  of  Osceola  by  its  trustees,  naming  them,  and  it  clearly 
appears  from  the  petition,  which  was  substantiated  by  the 
proofs,  that  these  named  trustees  were  trustees  of  an  express 
trust  created  by  deed,  and  we  are  of  opinion  that  the  action 
will  lie.  These  trustees  held  the  legal  title  and  the  right  to 
the  use  and  enjoyment  of  the  property  for  the  benefit  of  the 
said  Presbyterian  Church,  and  it  makes  no  difference,  in  so 
far  as  the  question  now  before  us  is  concerned,  whether  this 
cestui  que  trust  was  an  unincorporated  voluntary  association, 
a  partnership,  or  what  not;  for  the  members  thereof  were 
entitled  to  the  benefit  of  the  trust,  and  equity  would  compel 
the  trustees  in  a  proper  action  to  recognize  the  trust.  It  is 
doubtless  true,  under  the  authorities  cited,  that  this  voluntary 
association  could  not  maintain  the  action  in  its  own  name,  and 
this  suit  doubtless  should  have  been  in  the  name  of  the  trus- 
tees for  the  use  and  benefit  of  the  cestui  que  trust,  or  simply 
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in  the  name  of  the  trustees;  but  it  is  extremely  technical  to 
say  that  the  action  really  brought  by  these  trustees  was 
merely  in  the  name  of  the  unincorporated  society.  The  name 
of  the  church  may  be  eliminated,  and  we  still  have  an  action 
by  the  trustees  to  enforce  whatever  rights  they  may  have  as 
such  trustees.  In  none  of  the  cases  cited  and  relied  upon  by 
appellants  was  there  an  express  trust.  On  the  contrary,  in 
each  the  suit  was  brought  by  the  association  alone,  or  by  the 
association  through  its  officers  or  some  of  its  members,  and 
in  none  did  it  appear  that  these  members  or  officers  were 
trustees  of  an .  express  trust.  This  distinction  seems  to  be 
recognized  and  pointed  out  in  Arts  v.  OtUhrie,  75  Iowa  674, 
677.     In  that  case,  it  is  said : 

**The  St.  Peter  and  St.  Paul  Catholic  Congregation  was 
an  unincorporated  association,  and,  so  far  as  the  facts  are 
shown,  was  not  competent  to  join  as  party  plaintiff;  but 
that  fact  did  not  entitle  the  defendants  to  have  the  action 
dismissed.  District  Tiop.  of  White  Oak  v.  District  Twp.  of 
Oskaloosa,  44  Iowa'^17.  It  is  shown  that  the  three  plaintiffs 
who  sue  as  trustees  were  appointed  by  the  German  portion  of 
the  original  congregation,  after  the  separation,  to  collect 
claims  due  to  the  new  congregation.  That  is  what  they  are 
seeking  to  do  in  this  case,  and  we  think  they  are  competent 
and  entitled  to  do  so.  Code,  §  2544;  Lanighlin  v.  Oreene, 
14  Iowa  94.''  ^ 

In  LaughMn  v.  Oreene,  14  Iowa  92,  94,  this  court  said : 
**But  the  point  most  relied  upon  is  that  this  action  should 
have  been  brought  in  the  name  of  the  'Trust  Company,'  and 
not  in  the  name  of  Laughlin,  trustee.  The  '  Trust  Company ' 
is  a  voluntary  association,  possessing  no  corporate  powers,  and 
least  of  all  can  it  sue  and  be  sued  in  that  name.  This  action 
must  be  maintained,  therefore,  if  at  all,  for  the  benefit  of  the 
company,  in  the  name  of  the  trustee.  And  this  we  think  is 
allowable,  under  Sec.  2758  of  the  Revision.  Plaintiff  is  the 
trustee  of  an  express  trust,  within  the  meaning  of  the  statute. 
The  demurrer  does  not  raise  the  question  as  to  the  sufficiency 
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of  the  petition  in  showing  how  and  when  Langhlin  was  made 
trustee.  It  is  averred  that  he  was  and  is  such  trustee^  and 
this  is  admitted  by  the  demurrer.  In  the  case  of  Nightingale 
V.  Barney,  4  Q.  Greene  106,  the  note  was  given  without  con- 
sideration, and  not  only  belonged  to  a  voluntary  association, 
but  plaintiff  had  no  interest  therein  as  trustee  or  otherwise. 
The  two  cases  are  not  parallel." 

Treating  the  action  as  one  brought  by  the  trustees  of  an 
express  trust,  we  think  it  will  lie,  and  that  defendants' 
objection  to  their  right  to  sue  is  without  merit. 

II.     The  next  question  is  as  to  the  nature  of  the  right 
reserved  to  Anna  Pritchett  in  her  deed  to  Roberts  et  al.,  in 
the  year  1893,  which  right  was  preserved  to  her  in  all  sub- 
sequent deeds  down  to  and  including  the  one 
^'  u^ikd^reae;-   ^adc  to  defendant,  W.  D.  Harken.    Was  it 
g^-^il^^^^  merely  the  creation  of  a  reservation  or  excep- 
burden  of  proof,  tion  personal  to  Anna  Pritchett  which  lasted 

only  for  her  life,  or  was  it  an  easement  which 
became  appurtenant  to  the  other  land  owned  by  her  in  the 
SE  1/4  of  Block  15,  which  passed  under  the  grant  to  plaintiffs, 
as  trustees  for  the  church  ? 

The  instrument  creating  the  right  is  in  form  a  reserva- 
tion to  Anna  Pritchett  for  a  driveway,  and  the  words  *' heirs 
or  assigns''  are  omitted.  Our  statute  provides,  however,  that 
the  term  *' heirs"  or  other  technical  words  of  inheritance  are 
not  necessary  to  create  and  convey  an  estate  in  fee  simple. 
Code  Section  2913 ;  KwrmuUer  v.  Krotz,  18  Iowa  352.  Not- 
withstanding the  language  of  this  section,  it  is  held  fhat  not 
every  reservation  or  exception  will  be  treated  as  creating  an 
estate  of  inheritance.  Rusted  v,  RolUm,  156  Iowa  546.  Much 
depends  upon  the  intent  of  the  parties,  as  well  as  upon  the 
nature  of  the  reservation.  Zinvmerman  v,  Kirchner,  151  Iowa 
483 ;  KarmvUer  v.  Krotz,  supra ;  Teachout  v.  Capital  Lodge 
I.  0.  0.  F.,  128  Iowa  380.  If  the  reservation  be  of  a  mere 
license,  it  creates  but  a  personal  right,  even  if  words  of 
inheritance  be  used.     Oarrison  v.  Ruddy  19  111.  558.     But  if 
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it  was  intended  as  creating  an  easement  for  the  benefit  of 
the  property  yet  remaining  in  the  grantor,  it  becomes  an 
appurtenance  to  that  property  and  passes  by  deed  thereto  to 
any  grantee  thereof.  Teachout  v.  I,  0.  0.  F.,  supra.  Here, 
there  was  not  only  a  deed  of  the  remaining  property,  but  also 
an  express  conveyance  of  the  easement  or  of  whatever  rights 
were  created  by  the  deed  of  Anna  Pritchett  to  Roberts  et  al. 
And  as  we  have  said,  these  rights,  whatever  they  may  be, 
were  recognized  in  all  subsequent  transfers  of  the  80-foot 
strip  of  property.  Courts  have  experienced  considerable  dif- 
ficulty in  determining  whether  or  not  such  provisions  as  are 
found  in  this  deed  to  Roberts  ei  al,  create  a  reservation  or 
a  mere  exception,  and  if  a  reservation,  whether  it  be  personal 
to  the  grantor,  or  creates  an  inheritable  easement  which  may 
be  conveyed  with  the  lot  to  which  it  is  an  appurtenance. 

A  reservation  is  never  of  a  part  of  the  estate  itself,  but 
is  something  taken  back  out  of  that  already  granted,  as  rent, 
or  the  right  to  cut  timber  or  to  do  something  in  relation  to 

the  estate,  while  an  exception  is  of  some  part 
3.  DiBBDB :  excep-     of  the  cstatc  not  granted  at  all.    Yov/tigerman 

tions  and  reser-  °  ^ 

vauons^dia-       v.  BooA-d  of  8up.  of  Polk  Co^tfity,  110  Iowa 

731;  Stom  V,  Stone,  141  Iowa  438.  It  is 
clear,  under  this  definition,  that  the  clause  in  the  deed  in 
question  was  in  terms  a  reservation  to  the  grantor,  and  not 
an  exception;  but  it  was  a  reservation  for  the  benefit  of  the 
remaining  land,  and  gave  access  to  the  rear  thereof  from  an 
alley.  Such  a  reservation  is  universally  held  to  create  a  per- 
manent right  for  the  benefit  of  the  principal  estate,  whoever 
may  be  the  owner,  and  constitutes  a  part  thereof.  See  the 
KarmvUer  case,  supra;  Dermis  v,  Wilson,  107  Mass.  591; 
Randall  v.  Latham,  36  Conn.  48;  Tinker  v.  Forbes  (111.),  26 
N.  E.  503;  Smith  v.  Porter,  10  Gray  (Mass.)  66.  In  the 
Dennis  case,  supra,  the  Supreme  Court  of  Massachusetts  said : 
'*If  the  nature  of  the  right,  as  appurtenant  or  in  gross, 
depended  upon  its  duration  or  inheritable  quality,  it  might 
be  necessary  to  consider  whether  the  clause  in  this  deed  is  one 
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of  exception,  carving  the  way  out  of  the  premises  described 
in  the  deed,  and  retaining  it  in  the  grantor  as  a  part  of  his 
former  estate ;  or  whether  it  created  a  new  right  in  the  land 
of  the  grantee  by  way  of  reservation  or  implied  grant.  But 
we  do  not  think  it  is  §10  dependent.  Even  if  it  were  conceded 
that  the  clause  in  question  is  to  be  construed  as  one  of  reser- 
vation strictly,  and  that,  for  want  of  words  of  inheritance, 
the  right  is  limited  to  the  life  of  the  grantor,  it  does  not  follow 
that  it  isr  a  mere  personal  right,  not  assignable.  Its  character 
must  be  determined  by  the  purposes  for  which  the  way  was 
intended  to  be  used.  Those  purposes  being  ascertained  from 
the  terms  of  the  deed,  aided,  if  necessary,  by  the  situation  of 
the  property  and  the  surrounding  circumstances,  the  deed  is 
to  be  construed  accordingly." 

Under  such  statutes  as  the  one  to  which  reference  has 
hitherto  been  made,  a  reservation  is  presumed  to  be  an  appur* 
tenance  to  the  property  which  is  to  be  reached  over  the 
granted  land,  and  the  burden  is  upon  him  who  claims  that  it 
was  personal  only  to  prove  it.  Smiih  v.  Porter,  supra; 
Painter  v.  Pasadena  Lwnd  dc  Water  Co,  (Cal.),  27  Pac.  539. 
See,  also,  Cassens  v.  Meyer,  154  Iowa  187 ;  Wynans  v.  Ccorrell, 
154  Iowa  582. 

Of  course,  where  the  purpose  of  the  exception  or  reser- 
vation is  stated,  the  use  of  the  property  is  limited  to  that 
purpose,  and  a  subsequent  vendee  can  exercise  no  greater 

right  than  that  reserved.     In  this  case  the 

4.  basbmentb  :       right  was  for  a  driveway,  and  this  right  can- 
extent  of  rieht :        ^  '' '  ° 

Je|d  controii-      qq^  be  enlarged  by  the  plaintiils  herein.    It 

can  be  used  only  for  a  driveway  to  reach  the 
rear  of  this  lot,  and  the  travel  must  be  confined  to  ther  10-foot 
strip, 

III.  It  is  claimed  that  Anna  Pritchett  never  accepted 
or  used  the  easement ;  that  she  never  erected  the  gate,  as  she 
promised  to  do ;  and  that  she  abandoned  the  same.  Of  course, 
an  easement  may  be  abandoned  by  the  grantee  thereof,  but 
mere  non-user,  unless  for  a  period  of  10  years,  will  not  raise 
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a  presumption  of  abandonment ;  and,  even  if  for  the  full  stat- 
utory period,  such  non-user  is  subject  to  ex- 
^*  abandonment:     planation,  and  if  it  appears  that  the  owner 

non-user :  llmi-     ,,  •    j.      .•  ut.j'-i* 

tation  of  ac-        had  no  intention  of  abandoning  his  easement, 

no  abandonment  will  be  found.  See  cases  cited 
in  14  Cyc.  1186.  There  is  no  sufficient  proof  of  abandonment 
in  the  case. 

As  to  Mrs.  Pritchett's  failure  to  erect  the  gate,  the  testi- 
mony shows  that  all  fences,  save  the  one  on  the  west  end  of 
the  80-foot  strip,  were  removed.    Mrs.  Pritohett  made  use  of 

the  back  part  of  this  strip  frequently  and  as 

**  terminauon"-       occasiou  demanded,  although,  as  the  strip  was 

Sifh^nditioM.  ^^^    fenced,    the    travel    was    not    confined 

thereto,  and  the  parties  who  owned  the  entire 
strip  never  objected  to  suQh  use  as  she  made  of  it.  The  con- 
dition as  to  the  erection  of  the  gate  was  a  subsequent  one,  and 
there  never  was  any  attempt  at  forfeiture  for  noncompliance 
when  a  gate  was  necessary,  and,  since  the  fences  were  removed, 
no  occasion  existed  for  the  gate.  Her  failure  to  erect  the  gate 
did  not  destroy  the  easement.  She  placed  a  small  privy  near 
the  northwest  corner  of  the  lot  retained  by  her,  so  that  she 
could  not  confine  the  travel  to  this  10-foot  strip  at  its  southern 
end  without  great  difficulty ;  and  a  telephone  company  placed 
a  pole  at  the  north  end  of  the  strip,  so  that  one  wishing  to 
use  the  strip  with  a  team  would  have  to  encroach  upon  some 
part  of  the  80-foot  strip  not  covered  by  the  reservation,  but 
to  this  neither  defendant  nor  any  of  his  grantors  made  any 
objection. 

IV.  Again,  it  is  claimed  that  plaintiffs  and  their  grant- 
ors have  lost  title  to  the  strip  by  adverse  possession.  It  is 
triie  that  defendants  have  lately  sought  to  obstruct  the  use  of 

the  strip,  but  both  they  and  their  grantors 
'  8BB8ION :  hostue  have  in  writing  expressly  acknowledged  the 

character  of  -    .,  .     .       ^i     .       i      •■         • 

possession:         presence  of  the  easement  m  their  deeds  of 

easement  r  rec* 

opiiuon  of         conveyance  down  until  the  last  one  was  made, 

in  1910.     It  is  manifest  that  their  claim  of 
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the  bar  of  the  statute  is  without  merit ;  moreover,  their  use  of 
the  property  has  not  been  open,  exclusive  and  hostile  for  the 
fuU  period  of  10  years. 

V.    Neither  defendants  nor  their  grantors  have  expended 
any  money  nor  done  anything  on  the  strength  of  an  abandon- 
ment of  the  easement  which  amounts  to  an  estoppel.    Plain- 
tiffs ani  their  grantor  have  used  the  drive- 

8.  Estoppel:  -v^ay  as  occasion  demanded,  with  the  knowl- 

grounds  or  es-  "  ' 

o^SSition:'^*    ^^^  ^^  defendants  and  their  grantors,  and 
abandonment     there  is  no  basis  for  a  claim  of  estoppel. 

VI.  Again,  it  is  argued  that  this  10- 
foot  strip,  in  connection  with  a  narrow  20-foot  alley,  is  useless, 
for  the  reason  that  an  ordinary  wagon  cannot  be  used  to  make 
the  turn  without  encroaching  upon  other  ground.    Of  course, 

plaintiffs  must  confine  themselves  to  the  strip, 

9.  easbmbnts:       and,  if  they  go  outside  thereof,  they  are  liable 

extent  of  right :  >  ^   o  ^         *^ 

©SemwS^^         for  trespass ;  but  this  is  no  reason  for  denying 

them  such  rights  as  they  have,  to  use  it  for 
the  purpose  of  a  driveway.  If  they  cannot  use  an  ordinary 
wagon  thereon,  they  may  use  other  vehicles;  and,  in  any 
event,  defendants  cannot  close  the  strip  because  they  think 
plaintiffs  cannot  use  it  for  the  purposes  for  which  it  was 
reserved.  As  already  suggested,  plaintiffs  must  confine  their 
use  to  the  purpose  for  which  it  was  reserved,  to  wit,  a  drive- 
,  way  whereby  to  go  from  the  alley  on  the  north  to  their  prop- 
erty on  the  south  of  the  80-foot  strip,  and  they  must  not 
trespass  upon  other  lands.  The  decree,  as  we  think,  safe- 
guards defendants'  rights;  but,  if  there  be  any  doubt  as  to 
this,  defendants  are  not  complaining  of  the  fault,  and  it » 
should  be  so  construed  as  to  give  plaintiffs  nothing  more  than 
the  rights  the  deeds  reserve.  If  at  any  time  a  fence  should 
be  erected  so  as  to  necessitate  the  use  of  a  gate  at  the  north 
end,  plaintiffs  must  erect  the  same.  The  only  doubt  in  the 
case  relates  to  the  question  of  the  right  of  the  plaintiffs  to 
sue.  Treating  the  plaintiffs  as  the  trustees  of  an  express  trust, 
we  think  it  sufficiently  appears  that  they,  as  trustees,  are 


208  Bawleigh  Med.  Co.  v.  Osborne.       [177  Iowa 

parties  plaintiff,  and  the  church  may  be  disregarded  as  a 
party,  as  was  done  in  one  of  the  cases  heretofore  cited.  To 
hold  that  no  one  but  the  church  is  a  party  plaintiff  and  that 
the  action  should  be  abated  on  this  ground  is  overtechnical. 
Taking  the  allegations  of  the  petition  as  a  whole,  it  appears 
that  the  named  trustees  are  trustees  of  an  express  trust,  and 
that  they  brought  this  action  as  such. 

The  decree  has  full  support  in  the  testimony,  and  it  must 
be  and  it  is^— Affirmed.  . 

Evans,  C.  J.,  Ladd  and  Preston,  JJ.,  concur. 


W.  T.  Rawleigh  Medical  Co.,  Appellee,  v.  Wm.  H.  Osborne 

et  al..  Appellants. 

t^LEADING:     MattexB    SpedaUy    Pleaded— lUegaUty    and    Voida- 

1  blllty  of  Contract — ^Want  of  ConsideratioiL  as  Substitate.     The 

illegality  and  voidability  of  a  contract  must  be  specially  pleaded. 
A  plea  of  want  of  consideration,  with  an  allegation  that  the  sale 
to  defendant  was  ' '  a  violation  of  law, ' '  will  not  act  as  a  substitute 
for  such  specific  pleading.  So  held  where  defendant,  under  plea  of 
failure  of  consideration,  sought  to  introduce  evidence  to  show  that 
the  contract  sued  upon  (a)  was  contrary  to  public  policy,  (b)  was 
contrary  to  the  Federal  Anti-Trust  Law,  and  (c)  was  contrary  to 
state  statutes  dealing  with  restraints  of  trade.  (Sec  3629,  Code, 
1897.) 

CONTRACTS:     Validity — Sales— Limitation  on  Selling  Price,  Terri- 

2  tory,  and  Occupation.  A  contract  for  the  sale  of  goods  is  not 
rendered  violative  of  public  policy,  and  therefore  illegal  and  void- 
able, hecause  of  a  clause  therein  providing  (a)  that  vendee  shall  not 
sell  any  other  goods,  (b)  that  vendee  will  sell  only  at  a  price  to 
be  fixed  by  vendor,  and  (c)  that  vendee  will  pursue  no  other  busi- 
ness, the  contract  providing  for  unlimited  sales  to  vendee  on  credit, 
with  installment  payments  measured  by  his  receipts,  with  right  in 
vendee,  at  any  time,  to  wholly  release  himself  from  the  contract 
by  full  payment  of  amount  due. 

Appeal  from  Buena  Visfa  District  Cowrt. — ^N.  J.  Lee,  Judge. 

Thursday,  June  29,  1916. 
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Action  to  recover  the  contract  price  of  goods  sold  and 
delivered  under  a  written  contract.  The  answer  was  a  gen- 
eral denial,  with  an  admission,  however,  of  the  execution  of 
the  contract  and  of  the  receipt  of  the  goods  thereunder.  The 
defendant  also  pleaded  that  the  goods  in  question  were  pur- 
chased by  the  defendant  for  the  purpose  of  resale  to  others; 
that  such  goods  were  worthless;  and  that  their  sale  to  the 
defendant  was  a  fraud ;  and  that  their  sale  by  the  defendant 
to  others  would  be  a  fraud.  On  the  trial,  the  defendant 
admitted  the  receipt  of  the  goods  as  pleaded  in  the  petition, 
and  admitted  the  contract  price  thereof.  The  defendant 
offered  no  testimony  in  support  of  the  aflSrmative  defense 
of  failure  of  consideration.  At  the  close  of  the  trial,  each 
party  moved  for  a  directed  verdict.  The  motion  of  the  plain- 
tiflf  was  sustained.  From  the  judgment  entered  for  the 
plaintiff,  the  defendant  has  appealed. — Affirmed. 

Bailie  <&  Edson,  for  appellants. 
FaviUe  &  Whitney ,  for  appellee. 

Evans,  C.  J. — The  plaintiff  set  forth  in  his  petition  a 
copy  of  the  contract  sued  on.  Its  execution  was  admitted  by 
the  defendant.    As  already  indicated,  the  defendant  pleaded 

a  want  or  failure  of  consideration,  but  offered 
1.  Pleading  :  mat-  no  evidence  in  support  of  such  defense.     The 

ters  specially 

?t^and  voVd?^^'  general  contention  now  made  by  the  defend- 
tract^fwantSf  ^^*  ^  ^^^  *^^  Contract  sued  on  was  illegal 
^"s ubstuute?      *^cl  void,  as  being  contrary  to  public  policy 

and  contrary  to  the  Federal  statute  known  as 
the  Anti-Trust  Law,  and  contrary  to  those  statutes  of  the 
state  of  Iowa  which  deal  with  restraints  of  trade.  It  is  urged 
by  the  appellee  that  this  contention  and  argument  are  not 
justified  by  the  pleadings  in  the  case.  Such  was  also  the  view 
adopted  by  the  trial  court.  The  question,  therefore,  lies  at 
the  threshold  of  the  case,  and  must  receive  our  first  considera- 

VoL.  177  lA.— 14 
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tion.  The  contract  between  the  plaintiff  and  the  principal 
defendant^  Wm.  H.  Osborne,  as  set  up  in  the  petition,  was  as 
follows : 

**  Whereas  Wm.  H.  Osborne,  of  Emmetsburg,  Iowa,  de- 
sires to  purchase  of  The  W.  T.  Rawleigh  Medical  Company 
of  Preeport,  Illinois,  on  credit  and  at  wholesale  prices  to  sell 
again  to  consumers,  medicines,  extracts,  spices,  soaps,  toilet 
articles,  perfumes,  stock  and  poultry  preparations  and  other 
goods,  manufactured  and  put  up  by  it,  paying  his  account 
for  such  goods  in  installments  as  hereafter  provided.  There- 
fore, he  hereby  agrees  to  sell  no  other  goods  than  those  sold 
him  by  this  company,  to  sell  all  such  goods  at  regular  retail 
prices  to  be  indicated  by  it,  and  to  have  no  other  business  or 
employment.  He  further  agrees  to  pay  said  company  for  all 
goods  purchased  under  this  contract  the  current  wholesale 
prices  of  such  goods  by  remitting  in  cash  each  week  to  said 
company  an  amount  equal  to  at  least  one  half  the  receipts 
from  his  business  until  his  account  is  balanced,  and  for  that 
purpose,  as  evidence  of  good  faith,  he  shall  submit  to  said  com- 
pany weekly  reports  of  his  business ;  provided,  however,  if  he 
pays  his  account  in  full  on  or  before  the  tenth  day  of  each 
month,  he  is  to  be  allowed  a  discount  of  three  per  cent  from 
current  wholesale  prices.  Upon  termination  of  this  contract 
from  any  cause  or  by  either  party,  he  further  agrees  to  settle 
in  cash  within  a  reasonable  time  the  balance  due  said  company 
on  account.  Unless  prevented  by  strikes,  fires,  accidents,  or 
causes  beyond  control,  said  company  agrees  to  fill  and  deliver 
on  board  cars  at  place  of  shipment  his  reasonable  orders,  pro- 
vided his  account  is  in  satisfactory  condition,  and  to  charge 
all  goods  shipped  him  under  this'  contract  to  his  account  at 
current  wholesale  prices ;  also  to  notify  him  promptly  of  any 
change  in  wholesale  or  retail  prices.  Said  company  further 
agrees  to  furnish  him,  free  of  charge  on  board  cars  at  place 
of  shipment,  a  reasonable  amount  of  first  class  advertising 
matter,  report  and  order  blanks,  and  printed  return  envelopes, 
for  his  use  in  conducting  his  business ;  also  to  give  him  free 
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of  charge,  after  he  has  begun  work,  instructions  and  advice, 
through' letters,  bulletins,  and  booklets,  as  to  the  best  methods 
of  selling  its  products  to  customers.  This  contract  is  subject 
to  acceptance  at  the  home  ofBce  of  the  company,  and  is  to  con- 
tinue in  force  only  so*long  as  his  account  and  the  amount  of 
his  purchases  are  satisfactory  to  said  company ;  provided,  how- 
ever, that  said  Wm.  H.  Osborne  or  his  guarantors  may  be 
released  from  this  contract  at  any  time  by  payment  in  cash 
the  balance  due  said  company  on  account. 

**  Dated  at  Freeport,  Illinois,  November  17,  1909. 

''The  W.  T.  Rawleigh  Medical  Company. 
*'By  W.  T.  Rawleigh,  President. 
''Wm.  H.  Osborne." 

On  the  back  of  said  contract  appeared  the  following 
memoranda : 

"1588.    Contract  with ;  Name,  Wm.  H. 

Osborne.  Received,  Nov.  22,  1909.  Inv.  CMR  Nov.  22,  1909. 
Approved  by  Karf.  Accepted  Dec.  2,  1909.  Price  List  and 
Gopy  mailed  Dec.  2,  1909.  Territory  Selected.  State,  Iowa. 
County,   Dickinson.     Selection   recorded." 

Manifestly,  the  foregoing  contract  does  not,  on  its  face, 
disclose  any  illegality.  On  the  trial,  however,  the  defendant 
introduced  certain  testimony  consisting  of  certain  letters  and 
written  instructions  issued  subsequently  to  the  contract. 
Upon  these,  the  defendant's  contention  is  largely  predicated, 
the  theory  being  that  they  were  a  part  of  the  contract,  and 
that  they  indicated  the  construction  of  the  contract  which 
was  put  upon  it  by  the  plaintiff.  These  exhibits  were  received 
by  the  court  over  the  objections  of  the  plaintiff  that  they 
were  irrelevant  to  any  issue  made  by  the  pleadings,  and  were 
so  received,  subject  to  a  motion  to  strike.  We  have  to  con- 
sider, therefore,  whether  this  evidence  was  relevant  to  any 
issue  tendered  by  the  defendant's  answer.  For  the  plaintiff, 
it  is  contended  that  the  question  of  the  illegality  of  the  con- 
tract was  not  made  in  the  answer  at  all,  except  on  the  ground 
of  failure  of  consideration.    On  the  other  hand,  the  defendant 
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contends  that  he  pleaded  the  illegality  of  the  contract  in  his 
amendment  to  his  answer.  The  amendment  in  lull,  so  relied 
on  by  the  defendant,  was  as  follows : 

'!  Further  answering,  the  defendants  state  that  the  drug& 
and  nostrums,  goods  and  merchandise,  for  which  the  plaintiff 
seeks  to  charge  the  defendants,  including  liniments,  anti-pain 
oil,  Golden  Cough  Syrup,  Cough  Balsam,  Ru-Moxol,  Cod  Liver 
Oil,  Extract,  Tonic  Laxative,  Application  and  Gall  Remedy, 
Female  Tonic,  Balm  Vitus,  extracts  and  flavors.  Pain  Expeller, 
toilet  articles,  spices,  pills,  salves.  Healing  Powder,  dips  and 
disinfectants,  louse  killers,  condition  powders  and  stock  foods 
were  and  are  worthless  and  of  no  value  and  wholly  useless  for 
the  purpose  for  which  the  plaintiff  offered  them  for  sale  and 
sold  them  to  the  defendant  Osborne;  that  they  were  offered 
for  sale  to  the  defendant  Osborne  by  the  plaintiff  with  the 
intention  on  the  part  of  the  plaintiff  and  the  said  defendant 
to  sell  them  to  others ;  that  such  sale  and  the  sale  thereof  to 
others  would  constitute  a  fraud  upon  the  defendants  and  to 
the  person  purchasing  the  same ;  that  the  said  goods  and  mer^ 
chandise  contained  no  curative  or  valuable  qualities,  and  the 
pretended  sale  thereof  by  the  plaintiff  to  the  defendant  Os- 
borne was  a  violation  of  law,  and  by  reason  of  the  foregoing 
the  defendant  has  been  damaged  in  a  sum  equal  and  in  excess 
to  the  claim  made  by  the  plaititiff  in  this  suit.  Wherefore  the 
defendants  pray  that  the  plaintiff's  cause  of  action  may  be 
dismissed  and  the  defendants  have  judgment  for  costs.*' 

We  think  it  quite  clear  that  this  amendment  furnished 
no  basis  for  the  introduction  of  the  evidence  in  question,  nor 
for  the  contention  in  argument  now  urged  by  the  defendant. 
The  case  presented,  therefore,  is  one  where  no  illegality 
appears  on  the  face  of  the  contract  sued  on,  and  none 
appeared  in  the  evidence  introduced  on  behalf  of  the  plaintiff. 
If  we  assume,  therefore,  that  the  evidence  thus  introduced  by 
the  defendant  tended  to  show  the  illegality  and  voidability 
of  the  contract  as  a  violation  of  law,  it  was  clearly  incumbent 
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upon  the  defendant  to  plead  such  illegality  as  a  basis  for  such 
evidence. 

Indeed,  if  we  were  to  ignore  the  question  of  pleading  and 
were  to  give  full  consideration  to  the  evidence  of  the  defend- 
ant, we  are  not  favorably  impressed  with  the  legal  merits  of 

the  argument  of  illegality.  The  emphasis  of 
2.  coNraACTs:        this  argument  is  laid  upon  the  fact  that  the 

validity :  sales :  °  ^ 

^utevriSS       defendant  agreed  to  sell  the  goods  at  retail 
o^pauonf^       prices  to  be  indicated  by  the  plaintiff,  and 

that  the  territory  of  the  defendant  was  to  be 
limited  to  Dickinson  County,  and  that  the  defendant  was  to 
devote  his  time  and  attention  exclusively  to  the  sale  of  plain- 
tiff's goods.  The  argument  is  that,  inasmuch  as  the  plaintiff 
had  sold  the  goods  to  the  defendant,  it  had  no  further  lawful 
interest  in  fixing  the  retail  price  or  the  territory  where  resale 
should  be  made.  Without  going  into  the  greater  depths  of 
this  question,  it  is  enough  for  the  purpose  of  this  case  to  note 
that  the  plaintiff  was  undertaking  to  sell  to  the  defendant  an 
unlimited  quantity  of  goods,  and  it  was  extending  credit 
therefor;  that  the  amount  of  the  respective  installments  to 
be  paid  was  to  be  measured  in  each  case  by  an  aliquot  part 
of  the  sales  made  during  the  previous  period.  The  provisions 
thus  emphasized  fairly  tended  to  operate  as  security  for  the 
payment  of  the  purchase  price.  The  final  clause  in  the 
contract  provided,  in  express  terms: 

**That  said  Wm.  H.  Osborne  or  his  guarantors  may  be 
released  from  this  contract  at  any  time  by  payment  in  cash 
of  the  balance  due  said  company  on  account." 

We  reach  the  conclusion,  therefore,  that  the  trial  court 
properly  held  that  there  was  no  basis  in  the  pleadings  for  the 
present  contention  of  illegality.  The  judgment  below  must, 
therefore,  be — Affirmed. 

liADD,  Gaynor  and  Salinger,  JJ.,  concur. 
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B.  A.  BiNGLAND,  Appellant,  v.  Johnson,  Appellee   (three 

cases). 

P.  M.  Reilly,  Appellant,  v.  Charles  P.  Johnson  et  al., 

Appellees. 

HOMESTEAD:  Descent  of  HomeBtead — ^Bzemptlons— Prior  Debts  of 
Heirs.  The  issue  of  the  owner  of  a  homestead  takes  the  home- 
stead exempt  from  <my  €md  all  antecedent  debts  of  such  issue. 
(Sections  2976,  2985,  Code,  1897.) 

Appeal  from  Boone  District  Court, — ^E.  M.  McCall,  Judge. 

Thursday,  June  29,  1916. 

Charles  A.  Johnson  died  intestate,  December  3,  1914, 
leaving  him  surviving  seven  children.  His  wife  had  pre- 
viously departed  this  life.  He  had  acquired  Lot  4  in  Block 
13  in  Homstein's  First  Addition  to  the  city  of  Boone,  July 
2,  1901,  and  occupied  it  as  a  homestead  from  that  time  until 
his  death.  Prior  to  the  time  he  acquired  said  homestead,  his 
son,  William  Johnson,  became  indebted  to  the  plaintiff,  as 
did  also  his  sons,  J.  A.  Johnson  and  Charles  F.  Johnson. 
William  and  Charles  F.  Johnson  also  became  indebted  to 
P.  M.  Reilly.  The  plaintiff,  in  each  instance,  instituted  a  suit 
against  the  defendant  owing  him,  and  caused  a  writ  of  attach- 
ment to  be  issued  and  levied  on  the  said  Lot  4  and  prayed 
judgments  on  the  respective  debts.  The  defendants  were  all 
nonresidents,  and,  at  the  proper  time,  moved  that  the  said 
lot  be  released  from  the  le\ne8  of  the  writs  of  attachment. 
These  motions  were  sustained,  and  from  this  ruling,  in  each 
case,  the  plaintiff  therein  appeals. — Affirmed, 

Ooodykoontz  &  Maho^ney,  for  appellants. 
Wh'tal'cr  cO  Siiell,  for  appellees. 
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Ladd,  J. — Charles  A,  Johnson  acquired  Lot  4  in  Block  13 
in  Hornstein's  First  Addition  to  the  city  "of  Boone,  July  2, 
1901,  and  immediately  went  into  occupancy  thereof  as  his 

homestead,  and  so  continued  until  he  died, 
»ce^of  hcme^^"  intestate,  December  3,  1914.     His  wife  had 

stead :  exemp-  .        ij  ^.j^-i-fj?  j  i-'i 

tions:  prior         previously  departed  this  life,  and  seven  chil-, 

debts  of  heirs.  . 

dren  survived  him,  among  them  the  defend- 
ants in  these  cases.  The  indebtedness  of  defendants  to  plain- 
tiflp  in  each  case  accrued  prior  to  the  time  decedent  acquired 
the  homestead.  After  decedent's  death,  the  plaintiffs  caused 
writs  of  attachment  to  be  levied  on  the  lot,  but  the  court,  on 
motion  of  defendants,  ordered  the  property  released  from  said 
levies.  The  correctness  of  this  ruling  is  challenged,  and 
depends  on  the  construction  to  be  given  the  last  clause  of 
Section  2985  of  the  Code  of  1897 : 

**Upon  the  death  of  either  husband  or  wife,  the  survivor 
may  continue  to  possess  and  occupy  the  whole  homestead  until 
it  is  otherwise  disposed  of  according  to  law,  but  the  setting 
off  of  the  distributive  share  of  the  husband  or  wife  in  the  real 
jestate  of  the  deceased  shall  be  such  a  disposal  of  the  home- 
stead as  is  herein  contemplated.  The  survivor  may  elect  to 
retain  the  homestead  for  life  in  lieu  of  such  share  in  the  real 
estate  of  the  deceased ;  but  if  there  be  no  survivor,  the  home- 
stead descends  to  the  issue  of  either  husband  or  wife  accord- 
ing to  the  rules  of  descent,  unless  otherwise  directed  by  will, 
and  is  to  be  held  by  such  issue  exempt  from  any  antecedent 
debts  of  their  parents  or  their  own,  except  those  of  the  owner 
thereof  contracted  prior  to  its  acquisition." 

The  words,  "except  those  of  the  owner  thereof  contracted 
prior  to  its  acquisition,"  were  added  to  the  section  as  it  pre- 
viously stood,  the  Code  Commission  saying  in  its  report :  *  *  The 
exception  at  the  end  of  the  section  carries  out  the  general  pur- 
pose of  the  chapter."  In  the  same  chapter,  Code  Section 
2972  declares : 

''The  homestead  of  every  family,  whether  owned  by  the 
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husband  or  wife,  is  exempt  from  judicial  sale,  where  there  is 
no  special  declaration  of  statute  to  the  contrary." 

Code  Section  2974  prohibits  the  conveyance  or  incum- 
brance of  the  homestead  unless  both  husband  and  wife  join 
therein,  and  Code  Section  2976  provides  that  *'the  homestead 
may  be  sold  on  execution  for  debts  contracted  prior  to  its 
acquisition,"  and  also  for  debts  which  the  husband  and  wife 
have,  by  written  contract,  stipulated  shall  be  paid  therefrom. 
Without  this  exception  incorporated  therein,  Code  Section 
2985  would  appear  to  be  inconsistent  with  Section  2976  of  the 
Code,  and  manifestly  this  exception  was  inserted  for  the  pur- 
pose of  avoiding  an  apparent  conflict.  TVue,  the  statute  as  it 
had  previously  stood  had  been  construed  so  as  to  avoid  such 
conflict,  in  Momnger  v,  Ramsey,  48  Iowa  368,  holding  that 
the  homestead  descended,  under  Section  2008  of  the  Code  of 
1873,  subject  to  the  payment  of  the  debts  of  the  deceased 
owner  thereof,  as  provided  in  Section  1992  of  the  Code  of 
1873 ;  and  in  Baker  v.  Jamison,  73  Iowa  698,  and  Kite  v.  Kite, 
79  Iowa  491,  it  was  adjudged  that  the  heir  takes  the  home- 
stead of  his  ancestor  exempt  from  his  own  antecedent  debts, 
regardless  of  whether  he  ever  occupied  the  same.  The  excep- 
tion is  not  necessarily  inconsistent  with  the  law  as  it  pre- 
viously stood,  but,  added,  it  makes  the  language  of  the  two 
sections  harmonious,  without  resorting  to  construction  by  this 
court  in  Homager  v.  Ramsey,  supra.  The  mission  of  the  Code 
Commission  was  to  codify  «nd  improve  the  statement  of  the 
law,  but  not  to  change  its  meaning;  and  for  this  reason,  we 
have  uniformly  construed,  wherever  permissible,  changes  rec- 
ommended by  that  body  as  not  designed  to  alter  the  meaning 
of  existing  statutes,  previously  construed.  Indeed,  in  its 
report,  the  commission  said  that: 

"It  must  be  distinctly  understood  that  a  change  of  lan- 
guage does  not  necessarily  indicate  an  intention  to  change  the 
meaning  of  the  law." 

The  design  in  adding  the  exception  may  well  have  been 
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to  harmonize  the  language  of  Section  2985  of  the  Code  with 
that  of  Section  2976  thereof.  Such  is,  as  we  think,  the  fair 
import  of  the  language  employed.  A  creditor  might  well 
extend  credit  in  reliance  upon  the  property  which  a  debtor 
owns  at  the  time,  and  which  cauld  be  subjected  to  its  pay- 
ment, and  a  subsequently  acquired  homestead  ought  not  to 
be  exempt  from  such  payment ;  but  if  the  credit  is  extended 
with  full  knowledge  of  the  existence  of  the  homestead  and  its 
exemption  from  the  payment  of  debts  created  subsequent  to 
its  acquirement,  the  creditor  would  not  be  in  a  situation  to 
complain  if  it  might  not  be  subjected  to  the  satisfaction  of 
such  an  indebtedness.  For  this  reason,  the  statute  exempts 
the  homestead  from  the  payment  of  all  debts  contracted  after 
its  acquisition,  and  subjects  it  to  the  payment  of  debts  con- 
tracted prior  thereto.  But  credit  is  seldom,  if  ever,  extended 
to  the  heirs  of  the  owner  of  the  homestead  in  reliance  upon 
its  descending  to  them  at  some  future  time.  It  may  be  dis- 
posed of  by  the  owner  through  sale  or  will,  or  set  apart  as  a 
portion  of  the  distributive  share.  At  the  most,  the  heir's 
interest  is  a  contingent  one  in  expectancy,  and  his  creditor 
is  without  any  claim  of  right  that  it  be  subjected  to  the  satis- 
faction of  any  antecedent  debt,  and  we  are  of  the  opinion 
that  the  legislature  did  not  so  intend.  The  language  of  the 
several  statutes  now  harmonizes,  and  the  homestead,  on  the 
death  of  its  owner,  may  be  occupied  by  the  surviving  spouse 
for  life,  and,  if  there  be  none,  descends  to  the  issue  of  the 
owner.  How  exempt  from  antecedent  debts  of  parents  or 
** their  own,"  ** except  those  of  the  owner  thereof  contracted 
prior  to  its  acquisition!"  What  owner  is  referred  to?  Evi- 
dently the  owner  of  the.  homestead  from  whom  it  descended, 
and  who  originally  acquired  it.  This  is  a  reasonable  inter- 
pretation of  what  was  meant,  and  we  entertain  no  doubt  that 
the  last  clause  was  designed  to  render  the  homestead  liable 
only  for  the  debts  of  the  ancestor  contracted  prior  to  the 
acquisition  of  the   homestead  by  him.     The  court  rightly 
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ordered  the  release  of  the  premises  from  the  several  levies. 
— Affirmed. 

Evans,  C.  J.,  Gaynob  and  Salinger,  JJ.,  concur. 


H.  H.  Sawyer,  Appellee,  v.  Iowa  Constitutional  Prohibi- 
tory Amendment  Association,  Appellant. 

APPEAL  AND  EBBOB:     Question  of  Fact — Conflict  of  Evidence— 

1  Judgment  of  Tilal  Court — Conclusiveness.  The  verdict  of  a  jury 
on  a  fair  conflict  of  evidence,  confirmed  by  the  action  of  the  trial 
court  in  refusing  to  set  it  aside,  will  not  be  disturbed  on  appeal. 

PBINCIPAL  AND  AGENT:     TTnautliorlEed  Act  of  Agent— Batlfica- 

2  tlon  by  Accepting  Benefits.  One  who  knowingly  and  voluntarily 
does  anything  which  shows  approval  of  an  unauthorized  act  of  his 
agent  tliereby  ratifies  the  act  and  makes  it  his  own.  So  held  where 
plaintiff,  in  the  employ  of  a  prohibitory  amendment  association, 
advanced,  without  authority,  his  own  money  to  the  association,  to 
enable  certain  lectures  to  be  carried  on  in  the  interest  of  the  work 
of  the  association,  and  where  the  association,  with  knowledge  of 
the  facts,  pafticipated  in  the  financial  benefits  accruing  from  the 
meetings. 

NEW  TBIAL:    Excessive  Veidlct — Option  to  Bemlt  or  New  Tzlal— 

3  Power  of  Court.  The  court  has  undoubted  x>ower,  whenever  sat- 
isfied that  the  verdict  of  a  jury  is  excessive,  to  order  a  new  trial, 
in  the  event  that  the  prevailing  party  refuses  to  remit  a  designated 
portion  of  the  verdict. 

APPEAL  AND  EBBOB:    Appellate  Jurisdiction— Lack  of  Bedtals— 

4  Presumption.  Lack  of  fullness  in  the  recitals  in  the  abstract  of 
jurisdictional  facts  raises  no  presumption  of  lack  of  jurisdiction  to 
entertain  the  appeal.  In  such  case,  a  conclusive  and  contrary  pre- 
sumption prevails,  unless  appellee  specifically  demonstrates  in 
printed  form,  served  10  days  prior  to  submission,  that  the  court 
is  without  jurisdiction.  (Sec.  4139,  Code  Supp.,  1013.)  So  held 
where  the  abstract  did  not  tecite  that  the  appeal  notice  (set  forth 
in  full)  was  signed,  or  that  it  had  been  served. 

Salinqeb»  J.,  dissents  as  to  construction  placed  on  the  statute. 
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Appeal  from  Polk  District  Covrt. — ^Lawrence  DeGraff, 

Judge. 

Thursday,  June  29,  1916. 

Action  to  recover  for  money  had  and  received.  Judg- 
ment for  the  plaintiff  in  the  court  below  for  part  of  plaintiff's 
claim.    Both  parties  appeal. — Affirmed, 

E.  D.  Samson  and  E.  W.  Byers,  for  appellant. 

H.  H.  Sawyer  and  J.  JB.  Holmes,  for  appellee. 

Gaynor,  J. — The  abstract  in  this  case  contains  80  pages. 
Appellee's  denial  of  appellant's  abstract  contains  56  pages. 
Two  amendments  by  appellant  contain,  respectively,  7  and  22 
pages.  This  voluminous  presentation  of  the  record  has  made 
it  somewhat  difiicult  for  this  court  to  reach  and,  reaching, 
dispose  of  the  real  questions  in  dispute.  The  fact  is  that  the 
controversy  is  not  very  complicated.  The  disposition  of  this 
case  really  requires  the  consideration  of  but  two  propositions : 
(1)  That  the  salary  of  the  plaintiff  was  fixed  for  21/2  months 
only;  that  his  salary  for  any  time  longer  than  that  was  con- 
tingent upon  the  plaintiff's  raising  the  money  himself  with 
which  to  pay  his  own  salary,  after  paying  the  other  expenses 
of  his  employer;  (2)  that  the  alleged  loan  of  $500  made  by 
the  plaintiff  to  the  defendant  could  not  be  authorized  by  the 
defendant  for  the  purposes  to  which  the  loan  was  to  be,  and 
was,  applied ;  in  fact,  that  the  loan  was  not  authorized  at  all. 
Defendant  also  alleges  that  it  received  no  benefit  from  the 
transaction,  and  has  not  ratified  it.  It  is  practically  upon 
these  assertions  that  appellant  bases  his  claim  that  the  judg- 
ment below  is  erroneous. 

I.  The  first  specification  of  error  is  that  the  verdict  is 
not  supported  by,  and  is  contrary  to,  the  evidence,  and  con- 
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trary  to  law,  and  that  the  court,  therefore,  erred  in  overrul- 
ing defendant's  motion  for  a  new  trial.    On 
'  BOR:"Qu^uSnoi  the  question  of  fact  as  to  what  the  agree- 

f act :  conflict  of  _  .  ^.  _  .      ,,  ,, 

evidence:  iud«-  ment  touching  the  salary  actually  was,  the 

ment  of  trial 

court:  conciu-     testimony  is  in  sharp  conflict.    The  appellant 

points  out  that  the  testimony  of  plaintiff  dif- 
fers radically  from  that  given  by  him  in  another  proceeding, 
and  claims  that  the  preponderance  is  greatly  against  him. 
While  this  is  an  ai^ument  in  support  of  the  error  assigned, 
it  is  also  a  confession  or  admission  that  there  was  a  dispute 
touching  the  fact,  between  the  contending  parties  and  their 
witnesses. 

As  to  who  had  the  preponderance  of  the  evidence  upon 
the  record  made,  this  was  a  question  for  the  jury.  It  was 
their  duty  to  solve  the  conflict  and  determine  the  truth  out 
of  it  all.  They  were  the  judges  of  the  credibility  of  the  wit- 
nesses and  the  weight  to  be  given  to  their  testimony.  They 
resolved  it  against  the  defendant.  The  trial  judge  who  passed 
upon  the  motion  for  a  new  trial  heard  these  witnesses,  ob- 
served their  demeanor  upon  the  stand,  saw  them  in  the  act 
of  testifying,  and  he,  undoubtedly,  was  in  a  better  position 
to  judge  this  question  rightly  than  are  we.  He  determined 
appellant's  controversy  against  it.  We,  therefore,  are  not 
disposed  to  take  issue  with  the  jury  and  the  trial  court  upon 
these  disputed  questions  of  fact. 

On  the  issue  as  to  what  the  salary  was  or  was  to  be,  the 
testimony  being  in  sharp  conflict,  we  cannot  interfere  with 
the  disposition  of  that  issue  made  in  the  court  below. 

II.  On  the  advancement  of  the  $500  from  plaintiff  to 
defendant,  the  situation  differs  in  that  there  is  involved  not 
so  much  a  controversy  of  where  lies  the  preponderance,  or 

as  to  how  the  conflict  should  be  settled,  but  on 
2.  pbincipaland    whether  the  conceded  facts  are  sufficient  to 

▲OBNT :  unau- 

wntfratmca-   entitle  the  plaintiff  to  recover.    It  is  undis- 
SS'bet^S^^"    puted  that  plaintiff  deposited  $500  of  his 

money  to  the  credit  of  his  employer.     The 


y 
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appellant  concedes  that  the  purpose  of  this  deposit  was  that 
it  should  be  used  in  paying  one  Tricket  for  delivering  public 
addresses  promotive  of  the  development  of  sentiment  for  tem- 
perance. It  is  admitted  that  the  cardinal  object  of  the  exist- 
ence of  defendant  was  to  advance  the  adoption  of  an  amend-- 
ment  to  the  Constitution,  prohibiting  the  sale  of  intoxicating 
liquors.  There  appears  in  the  amendment  to  abstract  served 
by  the  appellee,  not  disputed  by  any  certification  of  the  record, 
as  we  are  advised,  what,  in  effect,  amounts  to  evidence  that 
officers  of  the  association  attended  the  meetings  held  by 
Tricket;  that  collections  were  taken  up  at  these  meetings,  of 
which  the  local  association  or  branch  took  half  and  the  other 
half  was  remitted  to  this  defendant;  that  both  the  advance- 
ment of  the  $500  and  these  remittances  appeared  upon  the 
books  of  the  defendant  association ;  that  an  auditor  examined 
these  books ;  and  that,  at  least  on  one  occasion,  the  report  of 
the  audit  was  submitted  to  the  board  of  defendant  and  was 
received  without  objection.  Employing  a  lecturer  to  create 
public  sentiment  for  the  advancement  of  objects  of  a  corpora- 
tion is  not  an  act  ultra  vires.  But,  while  the  corporate  body 
had  authority  to  employ  and  pay  Tricket,  of  course  it  does 
not  follow  that  its  secretary  had  power  to  loan  it  money  for 
that  purpose  without  its  knowledge  and  consent;  and  it  is 
probably  true  that  he  had  originally  no  authority  to  use  any 
money  of  the  defendant's  for  such  purposes.  It  is  also  true 
that,  while  notice  to  the  secretary  of  defendant  would  ordi- 
narily be  notice  to  it,  this  is  not  so  as  to  this  loan  and  its  use. 
Knowledge  by  an  officer  of  an  act  of  his  own,  which  he  seeks 
to  make  the  basis  of  a  recovery  from  his  employer,  is  not 
notice  of  such  act  to  the  latter.  On  the  other  hand,  where  an 
act  done  by  its  officer  is  spread  upon  the  books  of  the  corpo- 
ration, the  record  will,  after  a  reasonable  time  at  least,,  work 
notice,  on  the  reasoning  that,  though  the  person  spreading  it 
there  did  not  thereby  impart  notice,  the  managing  officers 
would,  in  reasonable  time,  become  apprised  of  what  the  books 
showed.    But  that  is  not  very  controlling.    Since  the  defend- 
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ant  was  not  charged  with  notice  of  this  one-sided  loan  at  the 
time  when  it  was  made,  it  cannot  be  affected  by  the  naked 
fact  that  such  loan  has  been  made.  This  knowledge  does  not 
enable  it  to  undo  what  had  been  done.  Notice  is  never  mate- 
rial unless  the  getting  it  creates  opportunity  to  act  effectively. 

But,  while  one  is  not  bound  to  repay  an  advancement 
merely  because  he  is  advised,  after  all  is  done,  that  it  has 
been  made  and  expended,  notice  thereof  may  be  one  item  in 
the  proof  that  some  aflfirmative  action  which  the  actor  was 
at  liberty  to  do  or  not  to  do,  and  which  it  did  with  knowledge 
of  the  facts,  operated  as  a  ratification.  There  is  one  outstand- 
ing fact  to  which  the  appellant  itself  calls  attention,  the  effect 
of  which  it  seems  to  misapprehend.  In  an  amendment  to 
abstract  filed  by  it,  we  find  this  statement: 

**  Exhibit  13  of  evidence  (that  being  a  daybook  of  appel- 
lant), shows  cash  received  by  appellant  on  November  3,  1910, 
as  follows:  1910,  November  3d,  cash  by  Dr.  Batten,  Marshall- 
town,  Tricket's  meeting,  $27.87." 

There,  is  undisputed  evidence  that  Dr.  Batten,  an  oflBcer 
of  the  defendant,  attended  the  Tricket  meeting  at  Marshall- 
town,  and  from  there  remitted  to  defendant  half  the  pro- 
ceeds collected.  As  seen,  there  is  undisputed  evidence  that 
this  remittance  was  received  and  spread  upon  the  books  of 
appellant.  It  appears  that  appellant  knows  of  it  and  puts 
it  into  the  record  here.  There  is  no  claim  that  it  or  any  other 
like  remittance  was  ever  returned  to  this  plaintiff,  or  offered. 
As  said,  the  question  is  not  what  is  the  evidence,  but  what 
construction  the  law  shall  put  upon  it.  Appellant  insists 
that  the  Tricket  venture  was  a  financial  failure.  This,  taken 
in  connection  with  the  concession  that  something  was  received 
by  the  defendant  from  these  meetings,  seems  to  make  clear 
that,  in  the  opinion  of  appellant,  the  advancement  of  the  $500 
*and  its  expenditure  were  not  ratified  because  the  defendant 
received  less  from  the  venture  than  it  is  asked  to  pay  on 
account  thereof.  We  think  this  is  not  the  law.  Ratification 
is  not  a  matter  of  sizes,  nor  does  it  depend  upon  its  being 
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profitable  to  him  who  ratifies.  The  cardinal  test  is,  Has  the 
one  sought  to  be  charged  knowingly  and  voluntarily  done 
anything  which  shows  approval?  If  A  signs  the  name  of  B 
to  a  promissory  note,  without  the  knowledge  and  consent  and 

w 

authority  of  the  latter,  and  thereupon  obtains  $500,  if  there- 
after A  paid  this  $500  to  B  and  told  him  how  it  had  been 
obtained,  all  would  agree  that  B  would  be  bound  to  pay  the 
note.  But  exactly  the  same  would  be  true  if,  instead,  B  was 
informed  that  $500  had  been  obtained  and  consented  to 
accept  $100  of  the  proceeds.  The  acceptance  of  the  $100 
would  accomplish  the  same  as  the  paying  over  of  all  that 
was  obtained  upon  the  note.  We  think  the  illustration  is  not 
stronger  than  the  actual  case.  Defendant  knew  that  some- 
body was  to  pay,  and  was  paying,  Tricket.  It  knew  what 
Tricket  was  doing;  it  knew  that  it  had  received  money 
through  Tricket 's  work.  It  keeps  this  money  and  does  not 
offer  to  repay  it  after  it  is  fully  advised  who  paid  Tricket. 
We  think  the  court  was  fully  warranted  in  at  least  sending 
this  branch  of  the  case  to  the  jury,  and  that  its  finding  may 
not  be  disturbed. 

III.  Appellee  has  made  a  cross-appeal  in  this  case.  His 
contention  is  that  the  jury  returned  a  verdict  in  his  favor, 
fixing  the  amount  to  which  he  was  entitled ;  that  the  court, 

on  its  own  motion,  arbitrarily  reduced  this 

^"  Sssiv™erdictT  amount  and  compelled  the  plaintiff  to  take  a 

ornewu-i^       smaller  amount  than  that  fixed  by  the  jury. 

power  of  cQurt.     — ,,  .      .  .  .      .  <•       i     ^ 

This  IS  not  a  correct  interpretation  of  what 
the  court  actually  did.  The  jury  returned  a  verdict  for  the 
plaintiff  for  $605.  The  defendant  filed  a  motion  for  a  new 
trial  and,  among  other  things,  alleged  that  there  was  error 
in  the  assessment  of  damages.  The  record  on  the  motion  for 
a  new  trial  is  in  the  following  words: 

**Now  on  the  motion  of  defendant  for  a  new  trial,  the 
court  having  listened  to  the  arguments  of  defendant  and 
plaintiff  on  said  motion,  the  said  motion  is  overruled  on  con- 
dition that  plaintiff  accept  in  full  satisfaction  of  said  verdict. 
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the  sum  of  $500,  with  6  per  cent  interest  from  the  date  of  the 
verdict." 

The  plaintiff  thereupon  signifying  his  election  to  accept 
the  payment  of  $500,  with  interest  thereon,  in  full  satisfac- 
tion of  said  verdict,  the  motion  was  overruled,  and  judgment 
entered  for  the  plaintiff  for  $500,  with  interest. 

It  will  be  noticed  that  the  court  did  not  arbitrarily  fix 
the  amount  which  plaintiff  was  entitled  to  recover,  nor  did 
the  court  arbitrarily  say  that  the  plaintiff  should  recover  less 
than  the  amount  fixed  by  the  verdict,  but  simply  gave  to  the 
plaintiff  the  option  of  taking  judgment  for  $500,  thus  giving 
the  plaintiff  the  option  to  remit  what  the  court  deemed  exces- 
sive in  the  verdict,  or  take  a  new  trial  The  plaintiff  accepted 
the  first  alternative,  and  the  court  entered  judgment 
accordingly. 

We  think  the  action  of  the  court  finds  support  in  Car- 
michael  v.  Beiieiidorf  Axle  Co.,  171  Iowa  221,  and  that  no 
reversible  error  can  be  predicated  upon  this  contention  of  the 
defendant's.    On  plaintiff's  appeal,  the  cause  is  also  affirmed. 

It  is  suggested  in  this  court  that  we  ought  not  to  consider 
this  appeal  at  all ;  that  this  court  has  no  jurisdiction  to  con- 
sider this  appeal,  and  it  ought  not,  therefore,  to  be  disposed 

of  upon  the  merits,  but  dismissed  because  of 

*■  RORfappdiiate"   want  of  jurisdiction.    The  contention  is  that 

iack*of^recitai8 :  the  abstract  fails  to  show  that  the  notice  of 

appeal  bore  the  signature  of  the  appellant. 
The  record  recites  as  follows:  ''On  November  27,  1914,  the 
plaintiff  filed  the  following  notice  of  appeal."  This  notice 
is  duly  directed  to  the  attorney  of  the  opposing  party,  and  to 
the  clerk  of  the  district  court,  and  states  fully  what  is  being 
appealed  from;  but  the  abstract  shows  no  signature  to  the 
notice  thus  set  out,  and  it  is  asserted  here  that  without  this 
signature  the  notice  is  fatally  defective,  and  this  court 
acquired  no  jurisdiction.  It  is  contended  also  that  the  record 
fails  to  show  that  this  notice  was  served,  and  that  this  is  also 
F,uch  a  defect  as  ousts  us  of  jurisdiction.    This  question  is  not 
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raised  by  appellant,  nor  has  appellant  seen  fit  to  file  any 
objection  to  the  jurisdiction  of  the  court,  based  upon  that 
ground,  nor  has  our  attention  been  called  to  any  question  by 
either  party  to  the  suit,  involving  the  jurisdiction  of  this 
court  to  finally  determine  the  issues  presented.  The  conten- 
tion that  there  is  no  jurisdiction  here  might  be  favorably 
received  and  might  dispose  of  this  case,  if  it  were  not  for  the 
provisions  of  Section  4139,  Code  Supp.,  1913,  which  reads  as 
follows : 

**A11  objections  to  the  jurisdiction  of  the  court  to  enter- 
tain an  appeal  must  be  made  in  printed  form  stating  specific- 
ally the  ground  tl\ereof  and  served  upon  the  appellant  or  his 
attorney  of  record  not  less  than  10  days  before  the  date 
assigned  for  the  submission  of  the  cause." 

This  is  what  is  known  as  the  Peterson  Act,  and  we  take 
it  that  the  purpose  and  object  of  the  act  is  to  protect  litigants 
from  having  causes  dismissed  in  this  court  on  the  simple 
ground  that  the  abstract  fails  to  show  in  all  their  fulness  the 
facts  upon  which  jurisdiction  rests.  We  are  not  presumed 
to  know  what  the  facts  are  touching  the  service  of  notice, 
except  as  the  abstract  exposes  this  fact  to  our  view. 

In  the  record  before  us,  the  abstract  discloses  a  notice 
sufficient  in  form  and  substance,  addressed  to  the  proper 
parties,  but  fails  to  disclose  that  the  notice  was  signed  by 
appellant  or  his  attorney,  and  fails  to  disclose  the  fact  of 
service.  Whether  this  notice  was  signed  and  served  or  not 
is  a  question  of  fact,  independent  of  any  showing  of  the  fact 
upon  the  abstract.  It  may  be  a  fact  that  the  notice  was 
signed  and  was  served,  though  the  abstract  does  not  disclose 
it,  and  that  jurisdiction  was  conferred  upon  this  court  thereby. 
As  said  before,  we  cannot  know  this  fact  except  from  the 
abstract.  To  defeat  jurisdiction  on  the  ground  that  the  ab- 
stract does  not  show  the  fact,  the  party  who  desires  to  avail 
himself  of  a  plea  of  want  of  jurisdiction  must  follow  the 
course  pointed  out  in  this  Peterson  Act;  otherwise,  this  court 
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will  assume,  notwithstanding  the  abstract  is  silent  upon  this 
question,  that  the  notice  was  sig:ned  and  served  as  required 
by  law.  Surely,  it  could  not  be  contended  that,  if  this  court 
should  assume  jurisdiction  of  a  case  such  as  we  have  here, 
without  its  attention's  being  called  to  the  fact,  and  without 
itself  discovering  the  fact  that  the  abstract  does  not  show 
the  jurisdictional  fact,  and  it  should  decide  the  case  adver^ly 

to  the  person  whose  duty  it  was  to  call  the  court's  attention 

• 

to  the  want  of  evidence  of  this  jurisdictional  fact  in  the 
abstract,  the  defeated  party  could  treat  the  judgment  as  a 
nullity  and  base  his  conduct  on  the  ground  that  the  court 
had  no  jurisdiction  to  enter  the  judgment.  We  think  that 
the  Peterson  Act,  under  such  conditions,  has  the  effect  of 
estopping  the  appellee  from  asserting  the  want  of  jurisdic- 
tion. Having  failed  to  take  advantage  of  the  fact,  if  it  be  a 
fact,  as  required  by  this  section,  he  must  forever  hold  his 
peace.  A  conclusive  presumption  of  jurisdiction  obtains 
against  him. 

But  it  is  said  that,  if  the  court  discovers  the  fact  that 
the  abstract  fails  to  show  the  jurisdictional  fact,  it  is  the  duty 
of  the  court  to  act  upon  the  assumption  that  the  abstract  is  a 
complete  expose  of  what  was  done,  especially  when  there  is 
an  attempt  to  set  out  the  notice  in  full,  and,  as  set  out,  it 
shows  no  signature.  As  a  general  rule  of  practice^  the  court 
confines  its  attention  and  its  investigation  to  the  matters  to 
which  its  attention  has  been  challenged  by  the  parties  to  the 
suit,  and  disposes  only  of  those  matters  so  called  to  its  atten- 
tion; and  we  think  it  would  not  be  contended  that,  if  the 
court's  judgment  was  not  challenged  to  the  want  of  juris- 
diction, and  the  court  failed  to  discover  that  the  abstract  did 
not  show  all  the  jurisdictional  facts,  the  party  whose  duty 
it  was  to  challenge  the  jurisdiction  could,  after  a  final  dispo- 
sition of  the  cause,  raise  the  question. 

But  it  is  contended  that,  if  the  court  does  discover  it, 
the  court  must  assume,  under  such  circumstances,  that  it  has 
no  jurisdiction  and  act  accordingly.     This  would  leave  the 


/ 


N 


June  1916]  Sawyeb  v.  Association.  227 

rule  too  loose  for  practical  purposes,  and  would  leave  the 
validity  of  the  judgment  to  depend  in  some  cases  upon 
whether  the  judge  cared  to  inform  himself ^upon  this  question. 
If  he  did  not,  the  court  would  have  jurisdiction,  and  the 
judgment  would  be  valid.  If  he  did  discover  it,  and  pro- 
ceeded to  a  determination  of  the  case,  notwithstanding  the 
fact,  the  judgment  would  be  invalid,  if  peradventure  it  should 
be  subsequently  discovered  that  the  court  knew  of  the  defect 
in  the  abstract  at  the  time  of  the  rendition  of  the  judgment. 
We  think  the  Peterson  Act,  above  referred  to,  was  intended 
to  enable  the  adverse  party  to  amend  his  abstract  to  show  the 
truth,  if  it  could  be  done.    So  the  legislature  said: 

''AH  Sbjection^  to  jurisdiction  must  be  urged  10  days 
before  the  date  assigned  for  the  submission  of  the  cause." 

We  think  the  inevitable  conclusion  from  this  statute  is 
that  the  court  must  assume  the  existence  of  the  jurisdictional 
fact,  notwithstanding  the  paucity  of  the  evidence  of  the  fact 
in  the  record,  in  the  absence  of  any  objections  made  as  pro- 
vided in  Section  4139,  Code  Supp.,  1913.  It  is  claimed,  how- 
ever, that  there  is  affirmative  evidence  of  the  want  of  juris- 
dictional facts  in  the  abstract  itself.  This  we  cannot  concede. 
The  record  fails  to  show  all  the  jurisdictional  facts,  but  it 
does  not  negative  the  existence  of  the  jurisdictional  fact. 

In  so  far  as  State  v.  Abbott,  decided  by  this  court  Decem- 
ber 17,  1915,  155  N.  W.  270,  is  inconsistent  with  what  we 
have  here  said,  it  is  overruled. 

We  think  on  both  appeals  the  cause  must  be  affirmed  on 
the  merits. — Affirmed. 

Evans,  C.  J.,  Deemer,  Ladd,  Weaver  and  Preston,  JJ., 
concur.  Salinger,  J.,  concurs  in  result  reached,  but  dissents 
as  to  holding  on  question  of  jurisdiction. 

Salinger,  J.  (concurring  specially). — ^While  I  agree  that 
plaintiff  should  take  nothing  from  his  cross-appeal,  I  think 
that  should  be  effected  by  a  dismissal,  and  not  by  an  affirm- 
ance. 
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Before  the  passage  of  Section  4139  of  the  Supplement 
to  the  Code,  1913,  known  as  the  ''Peterson  Act,"  this  court 
was  compelled  to  dismiss  an  appeal  on  its  own  motion  if  the 
facts  giving  jurisdiction  did  not  appear  in  the  abstract  affirm- 
atively. See  Clayton  v.  Sievertsen,  115  Iowa,  at  688,  and 
cases  there  cited ;  also  Martin  v.  Martiriy  125  Iowa,  at  74,  75. 
Said  act  of  assembly  does  not  attempt  to  change  a  single 
requisite  to  our  jurisdiction.  Before  its  passage,  we  held,  in 
Doerr  v.  Southwestern  Mtit.  L.  Assn,,  92  Iowa  39,  that  a 
notice  of  appeal  which  has  no  signature  above  the  descriptive 
words,  ''Attorney  for  defendant,"  is  no  notice,  and  that  there 
must  be  a  dismissal,  though  the  plaintiff  "appeared  in  re- 
sponse to  the  paper,  filed  his  arguments  on  the  merits,  and 
did  not  object  to  the  jurisdiction  of  the  court  until  after 
the  time  had  expired  in  which  defendant  might  have  served 
a  proper  notice."  The  abstract  in  this  case  sets  out  what 
purports  to  be  a  copy  of  the  notice  of  appeal,  and  recites 
no  signature.  So  far  as  the  Peterson  Act  is  concerned,  a 
signed  notice  of  appeal  is  as  essential  to  appellate  jurisdic- 
tion as  it  was  when  Doerr 's  case  was  decided.  Its  sole  pro- 
vision is  this : 

"All  objections  to  the  jurisdiction  of  the  court  to  enter- 
tain an  appeal  must  be  made  in  printed  form  stating  specific- 
ally the  ground  thereof  and  served  upon  the  appellant  or  his 
attorney  of  record  not  less  than  10  days  before  the  date 
assigned  for  the  submission  of  the  case." 

It  will  be  noticed  that  this,  as  said,  attempts  no  change 
in  jurisdictionals,  does  not  say  that  the  court  may  not  raise 
objections  to  its  jurisdiction  sua  sponte,  and  is  merely  a  pro- 
vision as  to  the  form  and  time  of  serving  such  objections  as 
appellee  may  make. 

To  shorten  the  discussion,  I  will  concede  that  this  has 
changed  the  rule  that  mere  failure  to  show  jurisdiction  works 
dismissal,  and  concede  that  if,  for  all  that  appears  on  the 
abstract,  there  may  or  may  not  be  jurisdiction,  a  failure  to 
proceed  as  the  act  requires  concludes  appellee  from  asserting 
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want  of  jurisdiction  if  the  court  assumed  it.  But  what  of  a 
case  when  the  court  observes  without  objection  made  that  the 
abstract  shows  aflSrmatively  a  want  of  jurisdiction?  If,  say, 
it  reveals  a  non-appealable  order,  or  that  notice  of  appeal 
was  served  a  year  after  entry  of  the  judgment  attempted  to 
be  appealed,  will  failure  of  appellee  to  make  objection  or  to 
object  in  the  manner  and  time  prescribed  by  said  statute  jus- 
tify us  in  proceeding  to  appellate  decision?  The  majority 
is  of  opinion  that  the  act  does  justify  so  proceeding.  It  holds : 
(1).  That  the  Peterson  Act,  which  does  not  pretend  to  change 
the  foundations  for  jurisdiction,  compels  thus  proceeding; 
(2)  that  it  would  lead  to  great  confusion  if  there  were  one 
result  where  the  court  did,  and  another  where  it  failed  to, 
notice  that  jurisdiction  was  lacking;  (3)  and  that,  at  all 
events,  the  abstract  here  exhibits  mere  paucity  of  recital,  and 
does  not  affirmatively  disclose  lack  of  jurisdiction. 

II.  I  see  no  occasion  to  devote  much  time  to  the  second 
position,  and  do  not  care  to  speculate  with  the  majority  on 
situations  wherein  a  judgment  may  be  held  valid  if  the  court 
makes  no  discovery  that  the  record  has  a  jurisdictional  flaw, 
whereas  one  with  a  like  record  on  appeal  is  treated  as  valid 
because  there  was  not  such  discovery.  The  courts  have  often 
risked  the  dire  consequences  with  possibility  of  which  the  ma- 
jority makes  an  argument.  In  Iowa  City  v.  Johnson  County, 
99  Iowa,  at  514,  an  appeal  was  decided,  and  later  a  rehearing 
granted  and  a  resubmission  had.  No  one  made  objection  to 
jurisdiction,  but  this  is  said  on  final  opinion  by  Mr.  Justice 
Deemer,  for  the  court: 

"We  have  now  discovered  that  we  had  no  jurisdiction  of 
the  case  at  the  time  the  original  opinion  was  filed,  for  the 
reason  that  the  abstract  did  not  show  service  of  a  notice  of 
appeal  upon  the  clerk  of  the  district  court.*' 

The  appeal  was  thereupon  dismissed.  In  Ex  parte  Cren- 
shaw, 15  Peters  (U.  S.)  *119,  the  head  note  is  this: 

**An  appeal  was  prosecuted  by  the  complainants  in  the 
circuit  court  of  Alabama,  to  the  Supreme  Court,  and  the  cita- 


230  Sawyer  v.  Association.  [177  Iowa 

tion  required  by  the  Act  of  Congress  had  not  been  served  on 
the  appellee,  and  he  had  no  notice  of  the  appeal.  In  printing 
the  copy  of  the  record  of  the  circuit  court,  the  return  of  the 
marshal  of  the  district,  stating  that  the  citation  to  the  appellee 
had  not  been  served,  was  accidentally  omitted/' 

The  appeal  went  to  decision,  and  no  objection  was  made 
until  after  mandate  had  issued.  The  Supreme  Court  declared 
that  its  judgment  "was  utterly  null  and  void,"  and  revoked 
its  mandate.  In  either  case,  the  judgments  would  have 
appeared  to  be  effective  if  the  court  had  not  made  its  dis- 
covery. These  courts  could  and  did  act  on  their  own  motion, 
as  I  would  here.  The  consequences  of  discovering  and  not 
discovering  were  the  same  as  now.  But  said  decisions  were 
made  before  the  taking  effect  of  said  practice  statute.  The 
question  is,  then,  not  one  of  consequences,  but  of  the  effect  of 
that  statute  upon  the  power  of  the  court  to  dismiss  an  appeal 
on  its  own  motion. 

III.  Over  and  again  the  opinion  asserts  in  various  forms 
of  expression  that  this  abstract  merely  lacks  in  fullness  of 
jurisdictional  recital;  that  this  is  a  case  of  silence,  rather 
than  an  affirmative  showing  of  want  of  jurisdiction.  As  I 
have  indicated;  it  does  hold  that,  if  such  defect  did  appear 
affirmatively,  it  would  not  avail  without  objection  under  the 
Peterson  Act.  But  the  most  insistent  and  most  elaborated 
argument  is  in  the  nature  of  an  avoidance,  an  assumption  that 
here  is  a  failure  to  show  existence,  rather  than  a  confession 
of  want,  of  jurisdiction.  This  begs  the  question.  I  have  no 
quarrel  with  holding  that  mere  failure  to  aver  jurisdictionals 
is  no  longer  a  justification  for  dismissal.  But  I  am  unable  to 
agree  that  the  abstract  here  fails  to  exhibit  lack  of  jurisdic- 
tion affirmatively.     The  recital  is  this: 

*'0n  November  27,  1914,  the  plaintiff  filed  the  following 
notice  of  appeal: 

"To  the  above  named  defendant  and  to  Ed.  D.  Samson, 
its  attorney  of  record,  and  to  J.  P.  Maher,  clerk  of  the  district 
court  of  Polk  County,  Iowa :    You  and  each  of  you  are  hereby 
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notified  that  the  plaintiff  in  the  above  entitled  case  has 
appealed  from  so  much  of  the  rulings  and  judgments  of  the 
district  court  as  reduced  the  verdict  of  the  jury  in  this  case 
from  $605,  as  rendered  by  the  jury,  to  $500,  as  arbitrarily 
fixed  by  the  court,  and  from  the  ruling  of  the  equity  division 
of  said  court  in  refusing  to  retax  the  costs  of  the  trial  in  the 
equity  division  to  the  defendant.  All  of  which  take  due  and 
legal  notice.'* 

This  was  filed  with  the  certificate  *'that  the  above  and 
foregoing,  together  with  the  abstract  of  the  appellant,  hereto- 
fore served  and  filed  in  this  case,  contains  a  full,  true  and 
correct  abstract  of  the  record  so  far  as  it  is  necessary  to  the 
determination  of  the  issues  in  this  appeal." 

I  am  unable  to  see  how  this  differs  from  a  statement  that 
a  true  copy  of  the  notice  is  set  out.  The  recital  has  quotation 
marks.  That  is  an  assertion  that  it  is  a  copy.  There  is  a 
presumption  that  the  abstract  sets  out  all  the  record  correctly. 
True,  that  does  not  include  immaterial  matter.  But  under 
the  Daerr  case,  supra,  the  signature  to  the  notice  is  not  imma- 
terial matter.  The  major  thought  that  underlies  the  opinion 
is  that  all  this  is  merely  a  failure  to  assert  that  there  was  a 
signature, — a  failure  to  set  out  what  may  exist;  that,  not- 
withstanding what  is,  or  rather,  what  is  not,  set  out,  the 
notice  may  have  been  signed.  As  I  view  it,  it  is  a  positive 
assertion,  aided  by  a  rebuttable  presumption,  that  the  notice 
of  appeal  is  exactly  what  is  quoted  in  the  abstract,  as  to  all 
things  that  are  material  in  and  to  such  a  notice.  I  am,  there- 
fore, constrained  to  say  that  there  is  an  affirmative  showing 
that  there  was  no  notice  of  appeal.  If  that  be  so,  the  Peter- 
son Act  can  be  no  warrant  for  entertaining  the  appeal.  If  it 
can  be,  then  it  would  be  one  if  it  appeared  that  an  appeal  to 
this  court  was  taken  from  the  judgment  of  a  justice  of  the 
peace.  The  Peterson  Act  does  not  disenable  an  appellant 
from  dismissing  his  appeal  by  his  own  confession.  It  may 
be  that  failure  to  assert  lack  of  jurisdiction,  where  the  record 
does  not  exhibit  such  lack,  may  work  an  estoppel  to  question 
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jurisdiction  after  it  has  been  assumed,  because  no  objection 
was  made.  But  if  it  appear  upon  the  record  itself  that  no 
appeal  has  been  perfected,  I  cannot  see  why  steps  should  be 
taken  to  advise  this  court  of  what  it  must  see  unless  it  fails 
to  read  the  record.  When  it  appears  affirmatively  that  we 
are  without  power  to  act,  if  that  can  be  cured  by  failure  to 
object,  then  the  Peterson  Act  has  worked  the  further  change 
that  jurisdiction  may  be  conferred  by  consent. 


William  Schubert  et  al.,  Appellants,  v.  Claus  Barnholdt, 

Executor,  et  al.,  Appellees. 

MABBIAOE:     Validity— Preramption — ^EvldQiice  to  Overihiow.    The 

1  presumption  of  validity  of  a  marriage,  especially  when  confirmed 
by  30  years  of  cohabitation  as  husband  and  wife,  will  not  be  lightly 
overthrown.  So  held  where  an  interested  witness  testified  that,  at 
a  time  and  place  not  stated,  he  had  heard  the  woman  say  that  she 
had  a  husband  in  a  foreign  country. 

APPEAL     AND     EBBOB:     Abstracts— ConclUBlveness.     Assertions 

2  in  an  argument  that  the  abstract  is  incorrect  will  be  disregarded. 

WILLS:     Bight  of  SurviTing  Spouse— Election  between  Devise  and 

3  Dower — ^Evidence.  Evidence  reviewed,  and  held  sufficient  to  show 
that  a  surviving  wife,  who  died  within  24  hours  after  the  death  of 
her  husband,  had  elected  to  take  under  the  husband 's  will. 

HUSBAND  AND  WIFE:     Post-Nuptlal  Contracts— Materiality  as 

4  Evidence — ^Dower  and  Devise — ^Election.  A  post-nuptial  contract 
between  husband  and  wife,  wherein  they  seek  to  fix  the  future 
right  of  the  wife  in  and  to  the  husband's  property,  while,  in  its 
larger  sense,  a  nullity,  yet  may  constitute  an  important  item  of 
evidence  on  the  question  whether  the  wife,  after  the  death  of  the 
husband,  elected  to  take  her  distributive  share  or  under  the  will. 

WITNESSES:    Competency— Transaction  with  Deceased.    A  witness, 

5  though  interested,  is  competent  to  testify  to  a  transaction  with  a 
deceased  person  in  which  the  witness  took  no  part. 

EVIDENCE:     Presomption— Knowledge  of  Law— Election  between 

6  Dower  and  Devise.  On  the  question  whether  a  surviving  wife 
had  elected  to  take  under  the  will  of  her  husband  or  to  take  her 
distributive  share,  it  will  be  presiimed,  in  the  absence  of  contrary 
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evidence,  that  she  knew  that  under  the  law  she  had  a  right  to 
choose  between  the  two  rights. 

WILLS:  Bight  of  Snivlviiig  Sponfle— Devise  and  Dower— Election— 
7  Beqiiisites.  To  constitute  an  election  by  a  surviving  spouse 
between  a  devise  and  the  distributive  share,  it  must  appear:  (a) 
that  the  survivor  was  aware  of  the  extent  of  the  estate;  (b)  that 
he  or  she  was  choosing  between  inconsistent  rights,  and  (c)  that, 
with  such  knowledge,  she  intended  to  choose  between  the  two.  Evi- 
dence held  sufficient  to  justify  the  presumption  that  a  wife  knew 
the  extent  of  an  estate. 

Appeal  from  Cass  District  Court. — E.  B.  Woodruff,  Judge. 

Thursday,  June  29,  1916. 

The  opinion  states  the  ease.  The  plaintiff  appeals. — 
Affirmed. 

C.  B,  Clevis  and  T.  C,  Whitmore,  for  appellants. 

Oeorge  Cosson,  for  intervener,  appellant. 

H.  M.  Boorman,  Thom,as  B.  Swan  and  WUlard  &  WiUard, 
for  appellees. 

Ladd,  J. — ^Henry  Barnholdt  died  testate  May  29,  1910, 
leaving  him  surviving  a  wife,  Elizabeth  Barnholdt,  and  six 
children,  and  four  children  of  a  deceased  son.  About  24  hours 
thereafter,  the  widow  died  intestate,  leaving  as  her  heirs  a 
brother,  Wm.  Schubert,  and  another  brother,  and  the  children 
of  a  deceased  sister.  The  will  of  the  decedent  was  admitted 
to  probate,  and,  after  directing  the  payment  of  debts  and 
funeral  expenses,  provided  that  his  personal  and  real  property 
be  held  in  trust  by  the  executor,  **and  the  income  therefrom 
devoted  to  the  use  and  benefit  of  my  beloved  wife,  Elizabeth 
Barnholdt,  her  surviving  me,  during  her  life."  Upon  her 
death,  the  property  was  to  pass  to  his  heirs,  in  different 
amounts.  Claus  Barnholdt,  nominated  in  the  will,  was  ap- 
pointed executor.  John  Barnholdt  was  appointed  adminis- 
trator of  the  estate  of  the  widow,  but,  finding  no  property, 
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and  no  claims  being  filed,  was  discharged.  The  heirs  of  the 
widow  ask  that  the  executor  of  the  estate  of  Henry  Barnholdt, 
together  with  the  several  legatees  under  the  will,  account  for 
the  dower  interest  or  distributive  share  of  the  widow  in  the 
estate  of  her  husband.  David  Hope,  appointed  administrator 
de  bonis  non  of  the  estate  of  the  widow,  filed  a  petition  of 
intervention,  making  substantially  the  same  demand  of  the 
defendants.  But  two  issues  are  presented  here :  (1)  Whether 
Elizabeth  Barnholdt  was  ever  the  wife  of  decedent,  and  (2) 
whether  she  elected  to  take  under  the  will. 

I.  Every  marriage  is  presumed  to  be  valid,  but  the 
strength  of  that  presumption  depends  on  the  circumstances 
of  each  particular  case.    In  re  Estate  of  Cotton,  129  Iowa  542 ; 

Tvitle  V.  Badsh,  116  Iowa  331.  Henry  Barn- 
1.  mjlrriaob  :  vai-    holdt  married  Elizabeth  in  1877,  and  for  over 

idity :  presump-  ' 

to^overthrow.®     ^^  years  they  lived  together  as  husband  and 

wife,  and  until  his  death.  Though  her 
brother  left  Germany  8  or  9  years  before  she  did,  he  had 
heard  nothing  of  a  previous  matrimonial  venture.  But  Claus, 
a  son  of  the  testator's  by  a  former  marriage,  testified  to  having 
heard  a  conversation  between  his  stepmother  and  his  sister, 
somewhere,  at  some  time  not  stated,  in  which  the  former  con- 
fided to  the  latter  that  she  had  a  husband  in  the  old  country, 
by  whom  she  had  had  one  child,  which  husband  was  still 
living  and  not  divorced,  and  that  she  left  him  because  he 
treated  her  meanly.  When  on  the  stand  again,  this  witness 
is  reported  to  have  testified  that  she  said  her  first  husband 
was  divorced. 

This  is  said  to  have  been  due  to  an  error  by  the  reporter 
in  omitting  **not*'  before  ''divorced."  If  so,  the  record 
should  have  been  corrected  by  the  trial  court.    We  take  the 

record  as  certified.    But,  treating  it  as  coun- 
'  ROR?ab8tracffr  scl  Say  it  should  have  been,  we  do  not  regard 

the  evidence  as  sufficient  to  overthrow  the 
strong  inference  in  favor  of  the  validity  of  the  marriage. 
Evidence  of  the  class  adduced  is  always  of  doubtful  value,  as 
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the  witness  may  not  have  heard  accurately,  and,  so  remember- 
ing, may  not  have  repeated  without  change  of  language  such 
as  to  modify  the  meaning  intended  by  the  declarant.  Besides, 
the  witness  was  interested,  and  was  aware  that  there  could 
be  no  contradiction  by  the  deceased,  and  probably  there  would 
be  none  by  the  other  interested  person  present,  whatever  the 
fact  might  be.  The  witness  might  not  have  understood,  or 
remembered  or  repeated  correctly.  We  are  not  ready  to 
denounce  the  relation  of  these  parents  on  such  testimony,  after 
its  long  enjoyment  and  general  recognition,  even  though  rein- 
forced by  the  story  of  another  witness  that  somewhere,  at 
some  time,  she  had  heard  deceased  say  to  the  witness  that  she 
lost  a  child  about  three  years  old  in  the  old  country.  The 
aspersions  against  the  dead  are  not  sustained  by  the  evidence, 
and  we  find  that  Elizabeth  was  widow*  of  the  testator. 

II.    Did  Elizabeth  Barnholdt  elect  to  take  under  the  will 
of  her  deceased  husband?     On  the  day  the  will  was  signed, 
the  testator  and  his  wife  executed  a  deed  conveying  the  home- 
stead to  his  son,  Henry,  he  giving  his  note  for 
^'  sur^vin^**^*****'.  ^^®  purchase  money  with  mortgage  securing 
between  devise"  ^^^^  5  ^ut  before  shc  would  sign  the  deed,  she 
dSnct'""®'""®''*"  exacted  that  she  be  given  by  his  will  a  life 

estate  in  all  his  remaining  property,  and  that 
thereafter  it  should  pass  to  his  children.  Thereafter,  and 
before  his  death,  she  expressed  satisfaction  with  the  will. 

What  happened  before  his  death  cannot  be  construed  to 
be  an  election  to  take  under  the  will,  for  the  reason  that  the 
husband  and  wife  could  not  migotiate  contracts  between  them- 
selves concerning  the  right  or  interest  of  one 
*  wiPEipost^nup-  in  the  other's  property >  and  the  opportunity 

tiftl  contr&cts  i 

materiality  as     to  clcct  did  not  then  cxist.    Iti  re  Kennedy  *s 

evidence  *  doivei* 

anddeviie:         Estate^  154  lowa  460;  Berry  v.  Donald,  168 

Iowa  744.  But  the  circumstance  that  she  was 
content  with  the  terms  of  the  will  when  made,  tended  to  show 
her  subsequent  attitude  of  mind  toward  it.  Cook  v,  Lawson 
(Kan.),  66  Pac.  1028.     Subsequently,  the  testator  took  his 
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own  life,  and  she  died  within  a  day  afterwards.  At  that  time, 
she  was  81  years  of  age,  had  not  walked  for  several  years, 
used  a  wheeled  chair,  and,  as  her  physician  says,  was  suffering 
from  la  grippe  complicated  with  endocarditis — ^''was  having 
a  little  trouble  with  hysterical  paralysis.  .  .  .  She  died  of 
la  grippe,  complicated  with  endocarditis,  and  of  course  la 
grippe  poisons  the  vessels  and  acts  upon  the  nervous  system, 
and  in  this  way  they  have  a  good  deal  of  pain  and  misery. ' ' 
She  was  much  shocked  by  the  death  of  her  husband,  but  was 
of  sound  mind. 

Testimony  of  several  witnesses,  bearing  on  the  issue  of 
election,  was  adduced.  Henry  Barnholdt  testified  that,  on  the 
evening  of  his  father's  death,  while  he  and  his  brother  Claus 
were  carrying  their  stepmother  from  one  room  to  another, 
Claus  asked  her  if  she  was. satisfied  with  the  will,  to  which 
she  replied  that  she  was,  and  that  she  added,  ''Oh,  Claus, 
father  has  provided  that  will  for  me  and  I  want  you  to  take 
care  of  me  the  rest  of  my  life,"  and  that  Claus.  should  get 
her  property  for  that. 

Tena  Weiss  aided  in  her  care  until  midi^ight,  after  the 
death  of  the  testator,  and  from  the  following  morning  until 
her  death.  Being  asked,  **"What,  if  anything,  did  she  say  to 
you  about  the  will  and  her  provision,  the  provision  that  had 
been  put  in  the  will,  whether  she  had  accepted  it  or  not?" 
she  answered: 

''She  accepted  it.  Q.  Just  tell  us  as  near  as  you  can 
what  was  said  about  the  will.  A.  Well,  that  had  been  fixed 
and  she  was  gletd  of  it,  and  it  had  been  fixed  to  her  satisfaction. 
Q.  What,  if  anything,  did  she  say  about  that  she  was  willing 
to  do  under  the  will,  .that  she  expected  under  the  will?  A. 
She  took  under  the  will.  Q.  What,  if  anything,  did  she  say 
with  reference  to  what  should  become  of  the  property  after 
she  died?  A.  Her  desire  was  that  it  should  fall  back  onto 
Mr.  Barnholdt 's  children.'' 

On  cross-examination,  it  developed  that  the  witness'  half- 
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sister  was  the  wife  of  testator's  brother;  and  she  explained 
that  Elizabeth  was  in  more  or  less  pain  all  the  time,  in  her 
head  and  elsewhere,  and  seemed  to  have  notions. 

"She  groaned  and  complained  of  pain  in  her  limbs,  and 
her  breathing  bothered  her  a  great  deal.  .  .  .  She  was  not 
talking  much  about  the  business  of  the  farm  or  anything 
else,"  but  said  that  **she  was  ready  to  die,  and  her  husband 
had  died  before  she  did,  and  that  she  was  well  provided  for 
.  .  .  She  cried  and  worried  a  great  deal  atout  her  husband 's 
death." 

Another  witness,  Mrs.  Lena  Taylor,  a  daughter  of  tes- 
tator's, swore  that  she  was  present  when  Claus  and  Henry 
carried  their  stepmother  into  the  room  where  her  father's 
corpse  lay,  and  heard  her  say  to  Claus,  when  she  was  carried 
out,  **  Father  has  died  now  and  I  want  you  and  Emma  to  take 
care  of  me  while  I  live,  and  father  has  provided  all  his  estate 
for  me  during  my  life  and  after  I  am  dead  it  shall  go  to 
father's  children  .  .  .  that  she  said  she  would  take  under 
the  will."  The  witness  explained  that  she  had  no  part  in  the 
conversation ;  that  it  was  directed  to  Claus ;  and,  further,  that 
she  heard  her  mother  say  to  Tena  Weiss  that  she  was  willing 
to  take  under  the  will  of  father,  '*that  after  she  was  through 
with  the  property  it  ought  to  go  back  to  father's  children." 
Claus  Barnholdt  also  testified  that  he  heard  a  conversation 
between  his  stepmother  and  Henry,  in  which  he  had  no  part, 
and  in  which  "she  scud  she  would  take  under  the  will." 

The  infirmities  of  this  kind  of  evidence  have  already  been 
alluded  to.  That  so  many  witnesses  should  have  exercised  the 
discretion  of  not  participating  in  the  conversations  is  a  little 

remarkable,  especially  in  view  of  the  effect 
6.  wiTNEBSEfl :        of  such  silence  on  their  competency  to  testify. 

competency:  xr  ^  ^ 

wuh^drceaSed.     -^^  ^^^  yf^L^t  is  related  by  them  is  in  entire 

harmony  with  her  wishes  as  expressed  in  her 
lifetime  and  conclusively  proven.  None  of  these  witnesses 
were  incompetent  {Ht^ghes  v.  Silvers,  169  Iowa  366 ;  Steen  v. 
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SteeUy  169  Iowa  264),  and  the  finding  that  deceased,  after 
the  death  of  testator,  expressed  her  satisfaction  with  the  terms 
of  the  will  is  well  sustained  by  the  evidence. 

Though  she  was  not  shown  to  have  been  aware  of  her 
right  to  elect  whether  she  would  take  under  the  will  and  a 
distributive  share,  she,  like  all  others,  is  presumed  to  have 

known  the  law  and  to  have  expressed  her 

^'  Snfiion  •'  ^^*"   satisfaction  with  the  provision  made  for  her 

Uw7eie5!on'      ^^  *^®  ^^^f  "^^^  ^^^  knowledge  of  her  right 

and'llvise'I^®''    to  choosc.    The  present  statute  (Section  3270 

of  the  Code  of  1897)  differs  from  Section  2452 
of  the  Code  of  1873,  as  was  pointed  out  in  Arnold  v,  Living- 
ston, 157  Iowa  677,  where  we  held  that  the  widow  might 
choose  whether  she  would  take  under  the  will  or  receive  her 
distributive  share  at  any  time  after  the  death  of  her  husband, 
ai^d  said,  speaking  through  Gaynor,  J. : 

"The  election  determines  the  choice,  and  this  choice  may 
be  shown  by  expressed  words  of  election,  and,  as  in  this  case, 
the  actual  taking  of  the  thing  bequeathed,  or  it  may  be  shown 
in  any  other  manner  that  clearly  makes  manifest  that  an 
election  has  been  made." 

The  decision  was  followed  in  Berry  v.  Donald,  168  Iowa 
744.  To  constitute  an  election  in  such  cases,  two  things  appear 
to  be  necessary:  (1)  that  the  widow  be  aware  of  the  extent  of 

the  estate  and  that  she  is  choosing  between 
7.  WitLfl :  rtght  of  two  inconsistent  rights,  and   (2)   that,  with 

survivln|:  o       i  v    /  > 

and  dower^***     such  knowledge,  she  intended  to  choose.    As 
si^*^**  * '^^'^*"   previously   said,   she   is   presumed   to   have 

known  the  law,  and,  as  this  was  in  no  wise 
contradicted,  she  must  have  been  qualified  in  this  respect  to 
choose.  She  was  living,  and  from  this,  and  the  circumstance 
that  she  was  ready  to  join  in  the  conveyance,  provided  she 
were  given  a  life  estate  in  his  remaining  property,  it  is  to  be 
inferred  that  she  was  aware  of  its  extent.  It  consisted  of 
moneys  and  credits  amounting  to  nearly  $20,000,  and,  in  view 
of  her  fully  proven  desire  that  all  the  property  pass  on  descent 
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to  his  heirs,  she  might  have  elected  as  appellees  contend  she 
did.  See  valuable  note  to  Owem  v.  Andrews  (N.  M,),  49  L.  R. 
A.  (N.  S.)  1072.  What  she  said  subsequent  to  testator's  death, 
when  considered  in  connection  with  her  mental  attitude  as 
evidenced. by  what  occurred  at  the  execution  of  the  will,  as  we 
think,  clearly  evidences  her  election  to  take  under  the  will, 
and,  as  the  trial  court  so  found,  its  judgment  is — Affirmed. 

Evans,  C.  J.,  Gaynor  and  Saljngeb,  JJ.,  concur. 


F.  A.  Slump,  Appellee,  v.  Ed.  Blain  et  al.,  Appellants. 

laANBLOBD  Ain>  TENANT:    False  BepresentationB— Acreage — ^Evl- 

1  dence.  Evidence  reviewed,  and  held  insufficient  to  show  false 
representation  by  a  landlord  as  to  the  acreage  in  the  leased  prem- 
ises, and,  if  sufficient,  that  the  lessee  did  not  rely  thereon. 

FRAUD:    False  BepresentationB — Scienter.   Knowledge  of  the  falsity 

2  of  representations  is  an  essential  element  of  an  action  at  law  for 
damages  for  false  r^resentation. 

EVIDENCE:    Parol  as  Affecting  Writing— Contracted  Consideration. 

3  Parol  evidence,  to  prove  that  the  consideration  distinctly  contracted 
in  writing  to  be  paid  is  different  than  as  recited,  is  wholly 
inadmissible. 

PRINCIPLE  APPLIED:  Defendant  distinctly  contracted,  in  a 
written  lease,  to  pay  $1,050  per  year  for  a  named  tract  of  land. 
Sued  for  the  rent,  the  lessee  claimed  that  before,  and  at  the  time, 
the  lease  was  signed,  the  lessor  orally  agreed  to  have  the  land  sur- 
veyed, and  to  deduct  from  the  rent  a  certain  amount  for  each  acre 
which  the  land  fell  short  of  185  acres.  There  was  no  evidence 
tending  to  show  that  such  sum  was  the  result  of  computation  at 
a  specified  sum  per  acre.  Held,  the  offered  oral  e. ideuce  was 
inadmissible. 

Appeal  from  Poitawattami^  District  Court — A.  B.  Thornell, 

Judge. 

Thursday,  June  29,  1916. 
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Action  on  a  promissory  note  resulted  in  a  directed  ver- 
dict and  judgment  against  defendant,  from  which  he  appeals. 
— Affirmed. 

Ine  Z>.  ShtUtleworth,  and  Oenung  dc  Oemung,  j^or  appel- 
lants. 

Preston  dk  DiUinger,  for  appellee. 

Ladd,  J. — On  October  25,  1910,  plaintiff  and  defendant 
entered  into  a  contract,  by  the  terms  of  which  the  former 
leased  to  the  latter  'Hhe  southeast  quarter  of  Section  6  and 

the  northwest  quarter  of  the  northwest  quar- 

^'  i^^^ffaiS     ter  of  Section  7,  in  Township  75,  Range  38, 

lions:  acreage:    Containing  185  acres,  more  or  less,  situated  in 

Pottawattamie  County,  Iowa,  for  the  term  of 
one  year  commencing  on  the  first  day  of  March,  1911,  to  end 
on  the  first  day  of  March,  1912,  at  the  rental  of  $1,050  to  be 
paid  as  follows,  to  wit :  $525  on  the  first  day  of  October,  1911, 
and  $525  on  February  20th,  1912,  as  evidenced  by  two  promis- 
sory notes  of  second  party  bearing  even  date  herewith." 

Among  other  conditions,  the  rent  was  to  be  paid  at  the 
Citizen's  State  Bank  at  Oakland,  and  it  was  stipulated  that 
the  lessee  **  hereby  agrees  to  pay  as  the  rent  of  said  premises, 
for  said  term,  the  sum  of  $1,050  in  the  manner  and  at  the 
times  above  specified."  Promissory  notes  were  executed  ac- 
cordingly. On  December  16,  1911,  the  lease  was  extended 
another  year,  by  endorsing  thereon  a  stipulation  in  words 
following : 

''By  mutual  consent,  the  within  lease  is  hereby  extended 
for  the  period  of  one  year  from  March  1st,  1912,  on  the  same 
terms  and  conditions  as  heretofore,  new  notes  for  rental  hav- 
ing this  day  been  executed  by  second  party  herein." 

This  was  signed  by  the  parties  and  notes  executed  accord- 
ingly, and,  on  May  5,  1913,  another  endorsement  was  made. 

'*By  mutual  agreement,  this  lease  is  hereby  extended  for 
a  term  of  one  year  from  and  after  March  1st,  1913,  on  the 
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same  terms  and  conditions  as  herein  contained,  new  %  notes 
having  been  signed  this  day/' 

This  also  was  signed  and  notes  executed.  All  rent  notes 
were  paid  in  full,  except  a  balance  of  $178.60  on  the  note  of 
$525  becoming  due  February  20,  1914,  and  to  recover  such 
balance  this  suit  was  brought.  The  defense  interposed  was 
that,  at  the  time  of  and  prior  to  signing  the  lease,  the  lessor 
expressed  a  doubt  as  to  whether  the  farm  contained  185  acres, 
and  thought  it  might  be  an  acre  or  an  acre  and  a  half  short, 
and  promised  that  he  would  have  the  land  surveyed  and 
deduct  $5.67  for  every  acre  short  from  the  rental  stipulated, 
and  that,  later  in  the  year  and  before  the  rent  was  paid,  he 
agreed  the  same  as  before,  and  again  upon  each  extension  of 
the  lease.  The  two  theories  of  the  defense,  as  pleaded,  are: 
(1)  That  each  of  these  oral  agreements  was  additional  to  that 
in  writing,  the  contract  being  partly  written  and  partly  in 
parol,  and  that,  as  so  resting,  it  was  extended  each  time; 
and  (2)  that  the  representations  with  respect  to  there  being 
about  185  acres,  and  promises  of  survey,  constituted  a  fraud 
on  defendant. 

I.  The  evidence  cannot  be  said  to  sustain  either  theory. 
Though  plaintiff  may  have  been  aware  of  a  shortage,  he  was 
not  shown  to  have  known  of  any  greater  amount  than  dis- 
closed to  defendant.  Moreover,  defendant,  with  the  help  of 
one  Smiley,  in  the  fall  of  1911  and  prior  to  the  payment  of  any 
rent,  undertook  to  measure  the  land  by  use  of  barn  bats  nailed 
together  so  as  to  be  about  33  feet  long,  and,  as  they  testified, 
there  was  a  shortage  of  nearly  12  acres.  With  such  knowl- 
edge, he  paid  the  rent  notes  of  the  first  year  without  objection, 
and  executed  the  two  extension  agreements.  He  could  not, 
then,  have  relied  on  any  representation  that  there  were  185 
acres  of  land,  or  an  acre  or  so  less,  in  extending  the  lease 
either  time. 

Nor  do  we  think  the  evidence  such  as  to  have  justified  a 
finding  that  any  fraud  was  perpetrated  in  inducing  defendant 

Vol.  177  Ia.— 16 
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to  enter  into  the  original  agreement.    The  plaintiff  suggested 

a  shortage  of  an  acre  or  an  acre  and  a  half, 

2.  Fraud  :  false  j   j.\.  •  j  x      j  •         ^       i. 

repreeentauonB:  and  there  was  no  evidence  tending  to  show 

that  he  was  aware  that  it  was  any  more.  In 
other  words,  there  was  no  proof  of  scienter,  Parkinson  v, 
Kortum,  148  Iowa  217.  Indeed,  the  suggestion  of  a  survey 
advised  the  defendant  of  the  possibility  of  a  greater  shortage, 
and,  in  the  light  of  the  record,  a  finding  of  deceit  would  have 
been  unsupported  by  the  evidence. 

II.  Nor  do  we  think  the  oral  evidence  of  the  promise 
alleged  was  admissible.  By  the  terms  of  the  lease,  defendant 
undertook  to  pay  a  lump  sum  for  the  use  of  the  land,  and  such 

agreement  was  repeated  in  the  course  of  the 

*'  iS^affecfini    instrument.     There  was  no  evidence  tending 

tract^consid-    to  show  that  such  sum  was  the  result  of  com- 

eration.  ....  .«    ^  m^ 

putation  at  a  specined  sum  per  acre.  The 
conversation  sought  to  be  proven  tended  to  show  an  oral  agree- 
ment that  a  different  amount  should  be  paid  as  rent,  i.  e.,  the 
sum  stipulated,  less  $5.67  per  acre  for  the  difference  between 
185  acres  and  the  acreage  of  land  in  the  farm.  Such  evidence, 
manifestly,  tended  to  vary  and  contradict  the  provisions  of 
the  written  contract.  That  an  expressed  consideration  named 
in  a  written  agreement  cannot  be  altered  by  parol  evidence 
when  the  consideration  is  contractual  and  not  merely  formal, 
is  well  settled.  Lcme  v,  Richards,  119  Iowa  24;  Mosnat  v. 
Uchyiil,  129  Iowa  274.  As  said  in  Kelly  v.  Chicago,  M.  &  8t 
P.  B.  Co.,  93  Iowa  436 : 

*'The  consideration  for  the  benefit  derived  is  expressed 
in  the  lease  and  is  no  more  subject  to  parol  modification  than 
any  other  condition  therein  contained." 

The  amount  to  be  paid  for  rent  was  clearly  stated,  and 
parol  evidence  tending  to  prove  a  different  understanding  at 
the  time  of  or  prior  to  the  execution  of  the  written  lease  was 
not  admissible.  Miller  v.  Morine,  167  Iowa  287;  Lerch  v. 
Sioux  City  Times  Co.,  91  Iowa  750.  This  is  not  a  case  of  an 
agreement  partly  oral  and  partly  written,  but  one  where  it  is 
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sought  to  prove  orally  that  the  consideration  promised  to  be 
paid  was  different  from  that  recited  in  the  written  agreement. 
The  authorities  are  practically  unanimous  that  this  may  not 
be  done.  The  contemporaneous  and  prior  oral  arrangements 
bearing  on  the  same  subject  are  conclusively  presumed  to  be 
merged  in  the  terms  of  the  written  instrument.  Any  subse- 
quent agreement  to  accept  less  than  the  rental  stated  in  the 
lease  was  without  consideration.  The  facts  do  not  bring  the 
case  within  any  of  the  exceptions  noted  in  LavaUewr  v,  Hahnj 
152  Iowa  6^9.— Affirmed. 

Evans,  C.  J.,  Oaynor  and  Salinger,  JJ.,  concur. 


Vebnib  Smith,  Appellant,  v.  Ilunois  Central  Railroad 

Company,  Appellee. 

NEGZJGEKOfi:  Attractive  Nnlsanc^-^Dnmp  Qroimds — Smonldezlng 
Fire.  A  dump  ground,  used  exclusively  for  that  purpose,  and  a 
smouldering  fire  some  18  inches  across,  without  any  blaze,  at  the 
foot  thereof,  situated  some  20  or  25  feet  from  a  public  street,  with 
a  railing  along  the  street  as  far  as  the  tracks  of  a  railway  will 
permit,  do  not  constitute  such  an  attractive  and  dangerous  object 
as  to  permit  of  application  to  the  case  of  a  trespassing  child, 
injured  by  burning,  of  the  law  governing  attractive  nuisances. 

Appeal  from  Cherokee  District  Court. — Oeorge  Jepson, 

Judge. 

Thursday,  June  29,  1916. 

Suit  brought  by  Vemie  Smith  to  recover  damages  alleged 
to  have  been  caused  by  his  being  burned  in  a  fire  on  a  dump 
ground  in  the  yards  of  defendant  company  at  Cherokee,  Iowa. 
There  was  a  trial  to  a  jury.  Defendant  introduced  no  evi- 
dence. At  the  conclusion  of  plaintiff's  testimony,  the  trial 
court  directed  a  verdict  for  the  defendant.  Plaintiff  appeals. 
— Affirmed. 


^ 
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Claud  M.  Smith,  for  appellant. 

Molyneux  <&  Maker  and  Helsell  &  Helsell,  Bleweti  Lee 
and  W.  S,  Horton,  for  appellee. 

Preston,  J. — The  petition  alleges,  in  substance,  that 
plaintiff  is  a  minor  about  four  years  of  age;  that,  for  some 
months  and  during  the  summer  of  1914,  defendant  kept  and 

maintained  in  its  railway  switch  yards  at 
traSuve  nui-  **"  Cherokee,  Iowa,  and  at  a  point  about  15  feet 
SSSSia™^  north  of  the  sidewalk  on  the  north  side  of 
smouidefing       Cherry  Street,  and  between  the  Sioux  Falls 

and  Sioux  City  branches  of  its  main  right  of 
way  in  said  city,  a  dump,  upon  which  the  defendant,  through 
its  employees,  threw  and  piled  the  waste  paper,  straw,  hay 
and  other  refuse  and  accumulations  that  usually  and  generally 
accumulate  in  a  railway  terminal  station  yard,  and  for  two 
weeks  previous  to  August  15,  1914,  caused,  permitted  and 
allowed  a  fire  to  be  and  exist  in  said  pile  of  refuse  matter; 
that  said  fire  was  kept  up  and  maintained  and  kept  burning 
in  said  pile  of  refuse  matter  as  aforesaid  on  said  15th  of 
August,  1914,  on  which  date  the  plaintiff,  while  passing  along 
and  over  the  sidewalk  on  said  Cherry  Street,  in  close  prox- 
imity to  said  smouldering  fire,  was  attracted  by  said  fire, 
which  fire  was  an  attractive  nuisance,  and,  while  he  was  so 
attracted  to  the  edge  of  the  bank  overlooking  said  smouldering 
fire,  the  bank  beneath  the  feet  of  plaintiff  gave  way  and 
caved  in,  and  the  body  of  plaintiff  was  caused  to  roll  down 
said  embankment  and  into  and  upon  said  smouldering  fire, 
and  plaintiff  was  burned.  The  answer  was  a  general  denial. 
The  case  was  tried  upon  the  theory  that  the  fire  consti- 
tuted an  attractive  nuisance.  The  dump  was  about  12  feet 
high.  The  fire  was  at  the  bottom  of  the  dump.  The  claim 
is  that  it  had  been  burning  there  from  8  to  10  days,  and 
some  of  the  witnesses  put  it  that  it  had  been  burning  there 
more  or  less  the  greater  part  of  the  summer.    The  testimony 
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is  that  there  was  no  blaze,  and  that  the  space  where  it  was 
burning  or  smouldering  was  about  18  inches  across ;  that,  on 
or  about  the  15th  of  August,  plaintiff,  in  company  with  an 
older  brother  seven  years  of  age,  started  from  their  home 
about  a  block  from  the  scene  of  the  injury  and  walked  a  block 
to  the  north  side  of  Cherry  Street  on  the  sidewalk,  going  up 
in  another  part  of  the  city  to  play,  and,  at  the  point  on  the 
sidewalk  opposite  the  fire  on  defendant's  premises,  plaintiff's 
claim  is  that  they  were  attracted  to  the  scene,  and  plaintiff 
went  too  cl«se  to  the  edge  of  the  dump  and  it  caved  in  with 
iiim  and  he  rolled  to  the  bottom  and  into  the  smouldering  fire. 

We  shall  set  out  somewhat  fully  the  testimony  of  plain- 
tiff's father  and  the  other  witnesses  whose  description  of  the 
premises  is  illustrative  of  the  other  testimony.  After  stating 
that  there  is  no  permanent  disfigurement  of  the  child,  plain- 
tiff's father  says: 

''The  fire  was  between  the  Sioux  Falls  and  Sioux  City 
tracks,  north  of  Cherry  Street,  in  the  city ;  it  was  15  or  20 
feet  north  of  the  Cherry  Street  sidewalk,  in  my  judgment. 
There  is  a  high  bank  there,  perhaps  12  feet  high.  There  are 
bridges  near  this  track,  about  30  feet  from  the  sidewalk.  Each 
bridge  crosses  that  little  creek.  There  is  a  dump  between  the 
two  bridges  north  of  the  sidewalk  from  Cherry  Street  and  be- 
tween  the  two  tracks.  The  bank  is  made  of  cinders,  I  think. 
The  company  dumped  rubbish  there  over  that  bank  during 
August,  1914 ;  it  was  cobs  and  rubbish  they  picked  up  around 
the  yards,  paper,  straw  and  hay.  I  saw  men  whom  I  thought 
were  section  men  dumping  rubbish  there  during  the  summer, 
but  I  don't  know  that  they  were  section  men.  I  do  not  know 
where  the  rubbish  came  from.  There  was  no  walk  of  any  kind 
out  onto  the  dump ;  the  path  just  leads  to  the  bank,  and  then 
there  is  tlds  strip  of  12  feet  between  the  bridges  and  it  is  not 
used  by  anyone  to  get  anywhere.  One  branch  of  the  railway 
goes  west  to  Sioux  City,  and  the  other  goes  northeast  to 
Sioux  Falls  and  forms  a  triangle  there.  Down  beyond  the 
dump  is  a  low  place  that  the  creek  crosses  by  the  two  railroad 
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bridges,  and  there  are  no  buildings  down  there  of  any  kind ; 
it  is  a  low  spot  used  for  no  other  purpose." 

Other  testimony  shows  that  the  sidewalk  there  runs  east 
and  west  over  the  railroad  track,  and  along  the  sidewalk 
going  west^  there  is  a  level  space  up  toward  the  track  about 
18  to  20  feet  wide,  from  the  sidewalk  up  to  the  approach 
of  the  bridge;  there  is  nothing  dumped  thero,  and  it  is  all 
level.  A  railing  along  the  sidewalk  runs  up  to  within  a  few 
feet  of  the  track  running  to  Sioux  Palls.  The  level  space  is 
near  the  track  running  to  Sioux  City.  There  is  a  railing 
along  the  sidewalk  east  and  west.  The  pile  of  rubbish  extends 
out  20  or  25  feet  from  the  sidewalk.  The  railing  between  the 
dump  and  the  sidewalk  runs  up  close  to  the  tracks  on  each 
side.  The  rail  extends  as  close  to  each  track  as  it  is  prac- 
tical to  put  it  and  still  let  the  cars  go  by.  This  dump  is  a 
vacant  spot  not  used  by  anyone,  only  as  they  dump  stuff  over 
it  down  to  the  creek  bottom,  where  the  creek  overflows  once 
in  a  while.    Witness  says : 

"I  should  say  it  was  10  or  12  feet  down  there.  It  is 
much  lower  than  the  walk  below,  the  sidewalk.  It  is  flat  up 
on  top  where  they  dump  it  in.  It  is  bushes  and  weeds  and 
shrubbery  down  below  on  the  creek  bottom.  The  level  space 
is  separated  from  the  sidewalk  by  a  railing  and  posts  made  of 
4  X  4's.  There  is  a  fence  leading  down  from  the  right  of  way 
fence,  from  the  track  down.  There  is  no  driveway  or  walk 
down  there  in  this  rough  bottom." 

This  witness  could  not  tell  the  exact  distance  the  fire  was 
from  the  sidewalk,  but  stated  that  it  was  probably  25  feet 
across  the  top  of  the  dump,  and  then  down  to  the  bottom  of 
the  slope  would  be  12  or  15  feet  more. 

The  brother  of  plaintiff  testified  that  plaintiff  was  injured 
about  8  o'clock  in  the  morning;  that  they  were  going  up  some 
place  to  play  with  some  boys.  They  went  up  the  sidewalk. 
He  says : 

^'Yemie  stopped  to  look  at  the  fire,  and  it  kind  of  caved; 
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he  got  too  close  to  the  side,  to  the  edge  of  it.  There  was  ii 
fire  there  that  morning  down  below  the  bank." 

Witness  did  not  go  out  on  the  bank,  but  Vemie  walked 
out  on  the  top  of  the  bank  and  got  on  the  edge  of  it,  and  it 
caved  in  and  he  rolled  down  the  bank.  Witness  says  that  the 
fire  was  not  blazing  at  all,  just  a  little  smoke  coming  up ;  that 
it  was  down  at  the  bottom  of  the  hole.    Witness  continues : 

**You  couldn't  see  the  fire  from  the  sidewalk  very  good. 
My  mother  knew  I  was  going  to  play  with  the  boys,  but  she 
didn't  know  Vernie  was  going;  she  told  him  not  to  go,  but  he 
went  anyway.  In  going  to  these  boys'  house,  we  went  across 
the  tracks  and  along  the  sidewalk.  I  saw  the  rail  between 
me  and  the  fire  when  I  stopped.  I  went  out  of  my  way  when 
I  went  out  on  this  dump.  It  wasn't  on  the  way  to  the  boys'; 
it  wasn't  the  way  anywhere  and  we  weren't  going  anywhere 
there.  I  told  Vemie  to  keep  back  from  the  bank ;  I  told  him 
not  to  go  out  there,  but  he  went  out  anyway.  I  have  gone 
out  on  the  edge  of  that  bank  as  far  as  Vemie  did,  but  it  didn  't 
seem  to  cave  in  with  me.  He  got  over  too  near  the  edge.  The 
dirt  was  soft  there  and  he  tumbled  down.  There  was  no  one 
near  to  push  him  and  nothing  to  attract  his  attention ;  he  just 
got  too  close  to  the  edge." 

It  will  be  seen  from  the  testimony  that  the  place  was  a 
natural  dumping  ground ;  that  it  was  used  for  no  other  pur- 
pose ;  that  it  was  not  a  playground ;  that  there  were  no  paths 
across  or  near  it,  except  the  sidewalk  along  the  street,  which 
was  guarded  and  separated  from  the  dump  by  the  railing; 
that  the  place  was  a  ravine,  rough,  unoccupied  and  unused, 
and  that  the  fire,  which  plaintiff  claims  was  an  attractive 
nuisance,  and  which  was  located  on  the  far  side  of  the  smooth 
top  of  the  dump,  which  was  20  to  25  feet  across,  and  in  addi- 
tion was  at  the  base  of  the  slope  some  12  to  15  feet  below, 
was  a  small  smouldering  spot  not  to  exceed  18  inches  across ; 
that  the  premises  were  guarded  by  a  railing  extending  as 
close  to  the  track  as  it  was  practicable  to  put  it  and  still  let 
the  cars  go  by.    Under  the  pleadings  and  evidence,  no  question 
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arises  out  of  a  failure  to  guard  the  premises.  It  is  conceded 
that  plaintiff  was  a  trespasser. 

The  cases  relied  upon  by  appellant  are  some  of  those 
referred  to  in  Edgington  v.  Burlingtoiv,  C.  R.  cfe  N,  R,  Co,, 
116  Iowa  410,  turntable  cases.  The  theory,  as  we  understand 
it,  of  the  turntable  cases,  is  that  they  are  dangerous  if  left 
unguarded  and  in  a  place  where  children  are  known,  either 
actually  or  constructively,  to  be  in  the  habit  of  playing  or 
going.  As  some  of  the  cases  put  it,  an  attractive  nuisance  is 
something  that  has  a  peculiar  attraction,  and  where  there  is 
some  special  or  latent  danger,  and  an  unguarded  condition, 
and  it  is  located  where  children  are  known  to  frequent.  None 
of  these  conditions  or  elements  exist  in  the  instant  case. 

The  distinction  between  the  right  of  owners  of  property 
to  make  use  of  the  same  to  the  best  advantage,  subject  to  the 
rule  that  they  must  use  and  enjoy  it  in  a  manner  to  avoid 
injury  to  others,  and  the  doctrine  of  attractive  nuisance,  is 
well  pointed  out  in  Hart  v,  Ma^on  City  Brick  &  Tile  Co.,  154 
Iowa  741,  at  744,  745.  Appellant  cites  a  large  number  of 
cases  to  sustain  his  proposition.  But,  under  the  facts  in  this 
case,  plaintiff  may  not  rely  upon  the  claim  that  the  dump  and 
fire  constituted  an  attractive  nuisance.  We  shall  not  refer 
to  any  considerable  number  of  the  cases  cited.  In  addition  to 
the  Hart  case,  supra,  he  cites  Brown  v.  Rockwell  City  CoAvning 
Co.,  132  Iowa  631;  Schmidt  v,  Kansas  City  Distilling  Co.,  90 
Mo.  284  (59  Am.  Rep.  16) ;  Etheredge  v.  Central  of  Georgia 
R.  Co.,  122  Qa.  853 ;  American  Advertising  Co.  v.  Flannigam, 
100  111.  App.  452 ;  Paalino  v.  McK&ndaU,  24  R.  I.  432  (96  Am. 
St.  Rep.  736) ;  Erickson  v.  Great  Northern  R.  Co.,  82  Minn. 
60  (83  Am.  St.  Rep.  410) ;  Coleman  v.  Robert  Grwues  Co.,  39 
Misc.  85  (78  N.  Y.  Supp.  893) ;  Twi^t  v.  Winona  &  St.  P. 
R.  Co.,  39  Minn.  164 ;  Kayser  v.  LindeU,  73  Minn.  123.  See, 
also,  recent  case  jof  Wilmes  v.  Chicago,  G.  W.  R.  Co.,  175 
Iowa  101. 

It  is  quite  clear  that  plaintiff  has  not  brought  his  case 
within  the  rule  contended  for  by  him. 


. 
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Our  conclusion  is  that  the  action  and  judgment  of  the 
trial  court  were  right,  and  the  judgment  is,  therefore, — • 
Affirmed, 

Evans,  C.  J.,  Deemer  and  Gaynob,  JJ.,  concur. 


R.  T.  Spain,  Appellant,  v.  Veeona  T.  Spain,  Appellee. 

DIVOBCE:    Alimony— Modification  of  Decree— Power  of  Ckmrt.    The 

I     court   has  no  inherent   power   to  modify  a  decree   of  divorce  as 

regards  alimony — no  power  to  so  modify  except  for  such  fraud  or 

mistake  as  would  justify  a  modification  or  change  of  an/y  judgment. 

DIVOBCE:  Support  of  Children— Modification  of  Decree.  A  decree 
2,  5  of  divorce  awarding  the  custody  of  children,  but  with  no  allow- 
ance for  their  support,  may  be  so  subsequently  modified,  on  a 
showing  of  change  of  conditions,  as  to  provide  for  such  allowance 
to  the  one  having  such  custody.  Evidence  reviewed,  and  held 
excessive. 

DIVOBCE:    Alimony— Modification  of  Decree — ^Fraiid.    Evidence  re- 

3  viewed,  and  held  insufficient  to  show  that  all  reference  to  alimony 
for  the  wife  was  omitted  from  the  decree  of  divorce  in  her  favor 
by  reason  of  the  fraud  of  the  husband. 

DIVOBCE:    Alimony — Silence  of  Decree— Subsequent  Modification. 

4  A  decree  of  divorce,  sUmU  as  to  any  cUimony  for  the  successful 
party,  cannot  thereafter  be  so  modified  as  to  provide  for  alimony, 
even  on  a  showing  of  change  in  financial  condition. 

DIVOBCE:    Support  of  Cliildren— Modification  of  Decree. 
2,5 

Appeal  from  Polk  District  Court. — Hugh  Brennan,  Judge. 

Thubsday,  June  29,  1916. 

Appeal  from  a  modification  of  a  decree  of  divorce. — 
Modified  and  Remanded. 

Mulvaney  &  Mulvaney,  for  appellant. 
Sullivan  dk  SuJUvan,  for  appellee. 
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Debmer,  J. — ^On  January  3d,  1907,  defendant  herein  was 
awarded  a  decree  of  divorce  from  her  husband,  R.  T.  Spain, 
the  plaintiff  herein.  Defendant  was  also  given  the  care,  cus- 
tody and  control  of  her  minor  child,  Fielder  Sp§in.  No  men- 
tion was  made  of  alimony,  and  defendant  now  says  that  the 
omission  was  due  to  plaintiff's  promise  to  contribute  to  the 
support  of  both  herself  and  child,  and  a  request  of  defendant's 
not  to  have  the  matter  included  in  the  decree.  As  a  matter 
of  fact,  we  are  convinced  that,  at  that  time,  plaintiff  had  no 
property.  He  was  practically  bankrupt,  although  he  had  some 
faculties  which  would  enable  him  to  at  least  earn  a  living — 
he  being  a  physician  and  surgeon.  Plaintiff  was  soon  re- 
married and  by  this  wife  had  a  child,  which  is  now  5  or  6 
years  old.  He  is  living  with  and  supporting  his  family  at 
the  little  town  of  Conrad,  and  his  gross  earnings  at  the  time 
of  the  trial  of  this  proceeding  were  approximately  $3,500  per 
year.  He  had  purchased  a  lot  in  the  town,  upon  which  he 
had  made  payments  amounting  to  $200 — $84  of  the  principal 
remaining  unpaid — and  owned  an  automobile,  which  he  used 
in  his  business,  and  had  some  office  supplies.  He  was  in  debt 
to  the  amount  of  $2,500  or  $3,000  for  an  automobile,  office 
supplies  and  living  expenses.  His  bank  account  was  over- 
drawn $233.  His  office  expense  was  something  like  $1,600 
per  year.  This  was  his  financial  condition  when  this  pro- 
ceeding was  had.  It  was  also  admitted  that  he  was  expecting 
to  receive  about  $4,500,  by  inheritance  from  his  father's  estate, 
which  was  then  in  process  of  administration,  and  in  the  same 
connection  it  was  admitted  that  his  son  by  his  first  wife,  who 
was  then  in  her  care,  custody  and  control,  would  receive  the 
sum  of  $1,000  from  the  same  estate.  The  first  wife  inherited 
about  $7,000  from  a  relative,  and,  during  her  marriage  to 
Dr.  Spain,  she  advanced  or  gave  him  money  amounting  to 
approximately  $750  or  $1,250.  At  the  time  she  obtained  her 
decree  of  divorce,  she  had  approximately  $6,000  left  of  this 
inheritance,  and  her  husband  had  nothing  except  his  earn- 
ings, and  was  largely  in  debt,  so  much  so  that  about  that  time 
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he  went  into  bankruptcy,  and  had  to  start  anew  when  he 
married  his  second  wife.  Then  it  was  that  he  went  to  the 
town  of  Conrad  to  build  up  a'practice,  with  the  results  already 
indicated.  The  original  divorce  decree  made  no  mention  of 
any  alimony,  and  the  wife  admits  that,  at  that  time,  her  then 
husband  had  nothing  except  his  profession  to  rely  upon.  She 
says,  however,  that  she  abstained  from  making  any  claim 
thereto  because  of  his  promise  to  support  her  and  her  child, 
which  was  given  into  her  custody.  After  the  divorce  was 
granted,  the  first  wife  moved  to  Chicago  and  there  attempted 
to  make  a  living  for  herself  and  child,  doing  the  best  she 
could  toward  the  support  and  education  of  her  progeny. 
She  became  ill,  had  to  undergo  a  surgical  operation,  and  her 
money  has  all  been  expended,  save  $1,500  or  $1,800,  which  is 
drawing  six  per  cent  interest. 

She  made  the  application  for  a  modification  of  the  original 
divorce  decree  as  to  alimony  because  of  the  changed  condition 
of  her  former  husband's  financial  affairs,  asking  for  an  allow- 
ance both  for  herself  and  for  the  support  of 
^*  mcSy  fmodm-  her  child,  claiming  that  the  court  had  inherent 
cree:power*of     powcr  to  modify  the  former  decree,  and  also 

asserting  that  the  statute.  Code  Section  3180, 
expressly  authorizes  such  a  proceeding.  That  statute  reads 
as  follows: 

"When  a  divorce  is  decreed,  the  court  may  make  such 
order  in  relation  to  the  children,  property,  parties,  and  the 
maintenance  of  the  parties  as  shall  be  right.  Subsequent 
changes  may  be  made  by  it  in  these  respects,  when  circum- 
stances render  them  expedient." 

We  shall  first  consider  the  inherent  right  of  the  court  to 
entertain  such  a  proceeding.  At  common  law  and  under 
ecclesiastical  procedure,  courts  did  entertain  such  an  action 
as  this,  but  this  was  because  there  was  no  such  thing  as  an 
absolute  divorce  known  to  either  law.  The  divorce  was  from 
bed  and  board,  and  was  little  more  than  a  legalized  separa- 
tion.   The  duty  of  the  divorced  husband  to  support  his  wife 
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continued  after  the  divorce  was  granted,  and  these  courts 
recognized  the  right  to  enforce  this  obligation  by  changing 
the  original  decree  or  order  to  meet  new  conditions ;  so  that, 
if  the  divorced  husband  thereafter  acquired  property  in  any 
manner,  even  through  inheritance,  the  court  opened  the  mat- 
ter of  alimony  and  modified  its  original  order  to  meet  the  new 
conditions.  In  such  proceedings,  both  the  needs  of  the  former 
wife  and  the  ability  of  the  former  husband  were  considered, 
on  application  to  modify  the  decree.  O'Hagan  v.  O^Hagan, 
4  Iowa  509 ;  DeBlaqwire  v.  DeBlaqidre,  3  Hag.  Ec.  322 ;  Lock- 
ridge  V.  Lockridge,  2  B.  Mon.  (Ky.)  258;  Bees  v.  Rees,  3 
Phillim.  387;  Poynter  on  Marriage  &  Divorce  (1836)  •255, 
Note  p.  In  this  country,  and  especially  in  this  state,  a 
divorce  absolutely  dissolves  the  marriage  status,  and  the  duty 
of  support  no  longer  exists.  Alimony  is  allowed  in  such  cases 
in  lieu  of  dower  and  prior  duty  to  support,  and  there  can  be 
no  review  of  the  decree  awarding  it  or  refusing,  denying,  or 
failing  to  award  it,  save  for  such  fraud  or  mistake  as  would 
authorize  the  setting  aside  or  modification  of  any  decree.  This 
is  the  holding  of  the  best  considered  cases  in  this  country. 
See  Kamp  v.  Kamp,  59  N.  Y.  212 ;  Kerr  v.  Kerr,  59  How.  Pr. 
(N.  Y.)  255 ;  Siraiton  v.  Straitim,  73  Me.  481 ;  Sammis  v.  Med^ 
bury,  14  B.  I.  214;  Sampsoni  v.  Sampson,  16  R.  I.  456  (16  Atl. 
711) ;  MitcheU  v.  Mitchell,  20  Eans.  665 ;  MUdeberger  v.  MUde- 
berger,  12  Daly  (N.  Y.)  195,  and  O'Hagan  case,  supra.  It  is 
true  that  some  courts,  failing  to  recognize  the  distinction  which 
we  have  pointed  out,  have  held  that  there  may  be  a  modification 
of  the  original  decree  to  meet  changed  conditions,  and  give 
support  to  such  an  application  as  was  here  made.  McGee  v. 
McOee,  10  Ga.  477;  Olney  v.  Watis  (Ohio),  3  N.  E.  354; 
Rogers  v.  Vines,  6  Ired.  (N.  C.)  293 ;  EUis  v,  EUis,  13  Neb.  91. 
This  last  case,  however,  was  bottomed,  in  part  at  least,  on  the 
fact  that  the  first  decree  was  erroneous  and  should  be  set 
aside,  but  the  court  did  refer  to  its  power  to  change,  even  had 
there  been  no  error  in  the  original  decree.    We  are  convinced 
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that  the  better  rule,  the  one  supported  by  logic  and  by  the 
great  weight  of  authority,  is  the  one  first  stttted  by  us. 

As  to  the  statute  which  we  have  quoted,  it  will  be  observed 
that  it  is  somewhat  broad  in  its  terms,  and  seems  to  cover 
all  allowances  of  alimony,  of  whatever  kind.     It  will  be 

noticed  that  it  says  subsequent  changes  may 
^'  poiTofciifi-^"     ^^  made  in  these  respects,  when  the  circum- 
ticm ofdecre«f "   Stances  render  them  expedient.    Several  ques- 
tions arise  under  this  statute: 

1.  May  changes  be  made  when  no  order  is  made  with 
reference  thereto  in  the  original  decree? 

2.  May  such  changes  be  made  in  all  cases  where  alimony 
is  awarded  in  the  original  decree? 

3.  May  they  be  made  in  some  cases  and  not  in  others, 
depending  upon  the  nature  of  the  decree,  and 

4.  May  they  be  made  when  the  change  sought  to  be 
made  is  for  the  support  or  maintenance  of  a  child,  the  custody 
of  which  is  awarded,  say,  to  the  wife,  the  divorced  husband 
being  under  a  legal  obligation  to  support. his  child,  notwith- 
standing the  divorce  from  his  wife  ? 

Some  of  these  questions  have  been  mooted,  but  not 
expressly  decided,  in  former  opinions  of  this  court.  Upon  one 
proposition,  however,  we  have  expressed  ourselves,  substan- 
tially to  the  effect  that  such  an  application  as  this,  in  so  far 
as  it  relates  to  a  modification  or  change  of  the  original  decree, 
or  to  an  original  application  for  an  order  for  the  care  and 
support  of  a  minor  child,  is  not,  strictly  speaking,  a  modifica- 
:tion  of  a  decree  as  to  alimony,  but,  rather,  an  application  or 
proceeding  to  compel  a  father  to  support  his  child  even  after 
a  decree  of  divorce  has  been  granted  to  his  wife.  See 
Ostheimer  v.  Ostheimer,  125  Iowa  523.  The  reason  for  this 
decision  was  that  the  divorce  did  not  relieve  the  father  of 
his  obligation  to  support  his  minor  children. 

Before  referring  more  at  length  to  the  propositions  stated, 
it  is  well  to  note  that  the  applicant  has  not  sufficiently  proved 
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any  fraud. on  the  part  of  her  husband,  or  any  promise  on  his 

part  which  relieved  her  of  the  necessity  of 
3.  ^^®*p^^\*fl.     obtaining  an  allowance  of  alimony  in  the  orig- 

creeTfraiSu'       ^^^^  ^^^^'    ^^^  Statement  said  to  have  been 

made  by  him,  to  the  effect  that  if  she,  the 
wife,  would  not  ask  for  alimony,  he  would  support  her  and 
the  child,  whereas  if  she  did,  she  could  not  get  any,  and  that 
he  would  never  contribute  a  cent,  is  denied  by  the  husband. 
From  the  record,  it  appears  that  nothing  would  or  could  have 
been  awarded  in  the  original  decree  by  way  of  alimony,  save, 
perhaps,  to  the  extent  of  his  then  ''faculties,"  which  were 
practically  nil.  The  wife  at  that  time  had  some  $6,000  or 
$7,000,  and  he  had  nothing.  He  was  bankrupt,  and  his  prac- 
tice at  that  time  was  not  more  than  sufficient  to  provide  a 
bare  living.  On  these  facts,  no  permanent  alimony  would 
have  been  awarded,  save,  perhaps,  a  small  allowance  based 
upon  the  husband's  ability  to  earn  money,  and  this,  doubtless, 
would  have  been  for  the  care  and  support  of  the  child,  for 
the  wife  was  the  only  one  of  the  two  having  any  visible 
means.  So  that  there  was  no. allowance  for  alimony  in  the 
original  decree,  and  none  could  well  have  been  awarded  the 
wife  for  her  support  and  maintenance  or  in  lieu  of  dower,  for 
the  husband  had  nothing  which  was  dowable. 

Now  the  statute  says  that  subsequent  changes  may  be 
made  in  the  allowance  for  alimony,  and  the  first  thought  is : 
May  there  be  an  entirely  new  provision  as  to  alimony  for  her, 

due  to  a  change  in  her  divorced  husband's 
*'  m^y^iiS?ce      affairs,  there  being  no  provision  in  the  orig-. 

Bequent  niodifl-    inal  decree  with  respect  thereto?    This  ques- 

c&tion. 

tion  was  mooted,  but  not  decided,  in  Blythe 
V,  Blythe,  25  Iowa  266;  and,  in  that  case,  an  order  allowing 
temporary  alimony  to  a  divorced  wife  was  reversed.  In  WUde 
V.  Wilde,  36  Iowa  319,  this  same  thought  is  expressed,  but  the 
court  also  said : 

"An  action  for  alimony  cannot  be  maintained  as  an  inde- 
pendent proceeding  after  a  divorce  of  the  parties.    The  rela- 
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tion  of  husband  and  wife  must  exist  to  justify  a  judgment 
for  an  allowance  of  this  character  to  the  wife." 

Something  is  also  said  in  that  opinion  regarding  an 
allowance  to  a  divorced  wife  for  the  support  of  a  minor 
child.  In  Rouse  v.  Rouse,  47  Iowa  422,  a  divorced  wife  was 
denied  alimony  under  conditions  quite  similar  to  those  exist- 
ing here,  the  court  remarking: 

*  *  The  court  below  held  the  decree  to  be  valid ;  from  this 
ruling  there  is  no  appeal.    What  we  determine  is  that,  con-  / 
ceding  the  divorce  to  be  valid,  there  is  not  sufficient  evidence 
of  fraud  or  improper  conduct  upon  the  part  of  appellant 
to  authorize  a  modification  as  to  the  alimony.'* 

In  Vwn  Orsdal  v.  Van  OrsdaZ,  67  Iowa  35,  a  divorced  wife 
was  denied  additional  alimony,  the  court  saying: 

''Counsel  for  appellee  insist  that,  notwithstanding  the 
Nebraska  divorce  is  valid,  yet  the  plaintiff  may  be  awarded 
alimony  in  this  state  out  of  property  found  here.  Conceding 
this  to  be  true  and  applicable  in  a  certain  class  of  cases,  we 
feel  sure  that  the  rule  cannot  apply  to  the  case  at  bar.  The 
divorce  was  granted,  as  has  been  said,  in  May,  1880.  In 
November,  1881,  the  defendant's  father  died  in  this  state,  pos- 
sessed of  certain  property,  which  the  defendant  inherited. 
Now,  while  it  may  be  that  the  plaintiff  might  be  entitled  to 
alimony  if  the  defendant  had  owned  property  in  the  state 
at  the  time  the  divorce  was -procured  in  Nebraska,  she  cannot 
be  so  entitled  because  he  has  subsequently  acquired  property. 
The  plaintiff,  if  entitled  to  alimony,  was  so  entitled  at  the 
time  the  divorce  was  granted.  The  relation  of  husband  and 
wife  then  ceased,  and  neither  party  is  entitled  to  any  share 
of  or  interest  in  property  which  may  be  subsequently 
acquired." 

In  Reid  v.  Reid,  74  Iowa  681,  a  modification  of  a  decree 
for  alimony  was  denied,  the  court  remarking: 

''But  the  plaintiff  insists  that  this  is  not  a  suit  for  ali- 
mony ;  that  it  is  brought  to  compel  the  defendant  to  support 
the  child.    It  may  be  that  the  defendant,  as  the  parent  of  the 
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child,  is  liable  for  necessaries  furnished  for  its  support.  But, 
in  the  action  for  divorce,  the  question  as  to  the  right  of  the  , 
plaintiff  to  alimony,  the  custody  of  the  child,  and  the  division 
of  the  property  of  the  parties  were  all  submitted  to  the  court ; 
and  we  think  it  is  very  clear  that  the  decree  was  an  adjudica- 
tion, as  between  these  parties,  of  every  question  presented. 
If  the  plaintiff  was  by  the  decree  burdened  with  the  custody 
of  the  child,  it  was  by  her  own  choice,  and  she  cannot  demand 
a  modification  of  the  decree  without  showing  that  the  circum- 
stances of  the  parties  have  c}ianged  so  as  to  require  an  addi- 
tional allowance.  We  think  the  demurrer  to  the  petition  was 
properly  sustained. ' ' 

In  the  Ostheimer  case,  to  which  we  have  already  referred, 
the  court  said: 

**Upon  the  general  proposition  argued  by  counsel  as  to 
the  power  of  the  court  to  grant  new  and  additional  alimony 
to  a  divorced  wife  after  a  final  decree  fixing  the  amount  of 
such  relief,  we  have  to  say  that,  whatever  may  be  the  extent " 
of  such  power,  the  courts  will  be  slow  to  exercise  it,  save  in 
cases  where,  by  reason  of  changes  which  could  not  reasonably 
have  been  anticipated  in  the  relative  circumstances  of  the 
parties,  the  propriety  and  equity  of  the  demand  are  estab- 
lished beyond  reasonable  question.  But  the  same  reasons  for 
hesitation  and  reluctance  do  not  arise  where  the  divorced 
wife  is  carrying  the  burden  of  the  support  of  the  children 
born  of  the  marriage  which  has  been  dissolved.  An  allow- 
ance made  against  the  former  husband  under  such  circum- 
stances is  not,  strictly  speaking,  alimony  to  the  wife,  but  a 
contribution  to  the  support  of  the  children — an  obligation 
from  which  he  has  never  been  released.'* 

In  Graves  v.  Graves,  132  Iowa  199,  206,  we  said: 

** Plaintiff's  appeal  presents  the  question  as  to  the  right 
and  duty  of  the  trial  court  to  modify  the  original  decree  as 
to  alimony  without  another  trial  of  that  issue.  She  relies  upon 
Section  3180  of  the  Code,  which  provides  in  substance  that  the 
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court  awarding  a  divorce  decree  may  make  such  subsequent 
changes  in  relation  to  the  property,  parties,  and  maintenance 
of  the  parties  as  the  circumstances  may  warrant,  or  as  are 
deemed  expedient.  In  construing  this  statute,  the  uniform 
holding  has  been  to  the  effect  that,  as  the  original  decree  is 
conclusive  upon  the  parties,  upon  the  facts  and  circumstances 
then  existing  or  which  might  have  been  proved,  no  change 
will  be  made  therein  save  where  there  has  been  a  change  in  the 
circumstances  of  the  parties  after  the  decree  is  rendered. 
Blythe  v.  Blythe,  25  Iowa  266 ;  WUde  v.  Wilde,  36  Iowa  319 ; 
Reid  V.  Seid,  74  Iowa  681 ;  Ferguson  v.  Fergiison,  111  Iowa 
158.  Plaintiff  contends  that  this  rule  was  modified  in  the 
recent  case  of  Crockett  v.  Crockett,  132  Iowa  388.  But  this 
is  not  correct,  as  an  examination  of  that  opinion  will  disclose. 
There  may  be  a  suggestion  in  that  case  that,  where  the  care 
and  custody  of  a  child  is  concerned,  its  interests  and  welfare 
should  be  paramount,  but  there  was  no  thought  in  that  case  of 
modifying  the  rules  of  previous  cases  with  reference  to  prop- 
erty rights.  .  .  .  There  is  no  testimony  of  any  change  in  plain- 
tiff's condition  since  the  original  trial,  and  there  is  no  evidence 
of  any  substantial  change  in  defendant's  condition,  save  that, 
perhaps,  he  has  $250  more  than  he  had  when  the  divorce  was 
granted.  As  a  new  trial  was  ordered  of  the  main  case  upon 
the  question  of  alimony,  it  would  not  only  be  useless,  but 
confusing,  to  modify  a  decree  which  has  no  existence,  and  to 
make  a  change  in  that  supposed  award  because  defendant  had 
acquired  $250  since  the  original  decree  was  rendered.  We  are 
of  opinion  that  the  trial  court  was  not  justified  in  modifying 
the  decree  as  asked  by  plaintiff  upon  the  record  here  pre- 
sented." 

See  also,  lAndquist  v,  Lmdqmst,  148  Iowa  259,  where  a 
decree  was  modified  to  the  extent  of  providing  for  the  support 
of  minor  children.  It  is  doubtless  true  that,  where  an  allow- 
ance is  made  in  the  original  decree  for  maintenance  of  the 
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wife,  this  is  subjecj  to  change  on  account  of  changed  condi- 
tions. See  Fisher  v.  Fisher,  32  Iowa  20 ;  Andrews  v,  Andrews, 
15  Iowa  423.  But  here  there  was  no  allowance  for  the  main- 
tenance of  the  wife,  and  she  was  not  entitled  to  one  at  the 
time  the  original  decree  was  entered.  If  her  former  husband 
had  not  had  an  inheritance  from  his  father,  doubtless  this 
proceeding  would  not  have  been  brought.  None  of  the  cases 
heretofore  cited  as  denying  the  right  to  subsequent  changes 
are  exactly  in  point,  although  the  plain  implications  from 
the  opinions  are  that  a  divorced  wife  is  not  entitled  to  a 
change  in  the  provision  of  the  original  decree,  either  denying 
or  awarding  alimony  in  lieu  of  dower  or  for  her  support.  And 
it  is  expressly  decided  that  in  no  event  will  such  a  change 
be  made,  even  for  the  support  of  a  minor  child,  without  proof 
of  a  substantial  change  in  the  condition  of  the  parties.  This 
is  the  rule  under  the  statute  relied  upon.  It  is  well  settled 
that,  if  a  wife  asks  alimony  in  a  divorce  action  and  none  is 
awarded,  the  eflPect  of  it  is  the  same  as  i{  the  decree  had 
expressly  denied  it,  and  it  is  an  adjudication  binding  upon 
the  parties.  HcmeU  v.  Howelly  104  Cal.  45  (37  Pac.  770) ; 
Kamp  V.  Kamp,  59  N.  Y.  212;  ErkenJbrach  v.  Erkenbrach, 
96  N.  Y.  456;  Jordam  v.  Jcrdaai,  53  Mich.  550;  Romadne  v. 
Chaimcey,  129  N.  Y.  566,  571.  And  it  is  generally  held  that, 
in  such  cases,  the  decree  cannot  be  modified  by  allowing  ali- 
mony. See  cases  just  cited,  and  particularly  HoweWs  case. 
In  that  case  it  is  said: 

*'0f  course,  when  we  speak  of  a  'final  judgment,'  we 
mean  one  which  does  not  upon  its  face  reserve  jurisdiction 
(when  that  can  be  done)  to  make  a  supplemental  decree,  in 
which  case  it  is  not  final.  In  the  case  at  bar  there  was  no  such 
reservation.  It  was  final  in  form  and  substance.  And  there 
is  no  statutory  provision  giving  jurisdiction  to  make  the  order 
appealed  from.  Section  137,  Civ.  Code,  provides  that  'while 
an  action  for  divorce  is  pending'  the  court  may  require  the 
husband  to  pay,  as  alimony,  money  necessary  to  enable  the 
wife  to  support  herself  and  children,  and  prosecute  or  defend 


June  1916]  Spain  v.  Spain.  259 

the  action.  Section  139  provides  that,  where  a  divorce  is 
granted  for  an  offense  of  the  husband,  the  court  may  compel 
him  to  provide  for  the  maintenance  of  the  children,  and  make 
a  suitable  allowance  for  the  support  of  the  wife,  and  that  *the 
court  may  from  time  to  time  modify  its  orders  in  these 
respects.'  But  the  latter  section  clearly  conteii\plates  that  the 
right  to  alimony,  as  well  as  other  financial  and  property 
rights,  shall  have  been  presented  and  litigated  in  the  action 
for  divorce,  and  established  by  the  judgment;  and  the  pro- 
vision is  that,  where  the  right  to  alimony  has  been  thus  estab- 
lished, the  amount  may  be  changed  by  a  modification  of  the 
order.  But  in  the  case  at  bar  there  was  nothing  to  '  modify. ' 
After  the  judgment  granting  the  divorce  the  plaintiff  was  no 
longer  the  wife  of  the  defendant,  and  he  owed  her  no  longer 
any  marital  duty.  From  that  time  she  could  enforce  against 
him  no  obligation  not  imposed  by  the  court  at  the  time  of 
the  judgment.  In  the  case  at  bar  the  judgment  became  final 
without  any  award  of  alimony,  and  of  course  the  court  could 
not  afterwards  'modify'  what  never  existed.  In  Stewart  on 
Marriage  and  Divorce  (Section  366),  the  authorities  are  cor- 
rectly summed  up  in  this  language:  'When  the  court  has 
allowed  the  suit  to  be  dismissed,  or  has  finally  entered  the 
decree,  it  has  no  further  jurisdiction  over  the  parties  or  the 
subject-matter,  except  so  far  as  this  is  reserved  by  itself  or 
by  statute.'  And  in  Section  376,  the  author  further  says; 
'But  a  decree  of  divorce  a  vinculo  is  final,  and  the  jurisdiction 
of  the  court  over  the  parties  is,  after  the  expiration  of  the 
term,  at  an  end ;  and  just  as  there  can  be  no  grant  of  alimony 
after  such  a  divorce,  so  there  can  be  no  change  in  the  award 
of  alimony,  unless  the  right  to  make  such  a  change  is  reserved 
by  the  court  in  its  decree,  as  it  may  be,  or  is  given  by  statute, 
as  it  often  is.'  See,  also,  Kamp  v.  Kamp,  59  N.  Y.  212.  In 
the  cases  cited  by  respondent  the  right  to  alimony  had  been 
established  in  the  final  decree,  or  the  disposition  of  the  ques- 
tion of  alimony  had  been  expressly  reserved  for  further  con- 
sideration.    Our  conclusion  is  that  the  court  below  had  no 


260  Spain  v.  Spain.  [177  Iowa 

jurisdiction  to  make  the  order  appealed  from,  and  that  the 
demurrer  to  the  petition  should  have  been  sustained.  It  is 
not  necessary  here  to  determine  what  order  the  court  might 
make  *  after  judgment'  under  Section  138  of  the  Civil  Code, 
with  respect  to  the  'custody,  care  and  education  of  the  chil- 
dren of  the  marriage. '  The  order  under  review  is  for  alimony 
for  the  wife,  tod  for  her  support,  and  its  character  is  not 

* 

changed  by  the  mention  of  the  children." 

We  are  of  opinion  that,  as  the  trial  court,  in  the  original 
decree,  in  effect  denied  the  wife  any  allowance  for  support 
even  because  of  the  husband's  faculties,  and  refused  to  allow 
her  alimony,  she  cannot  now  have  that  decree  modified  so  as 
to  give  her  support  from  her  former  husband,  even  if  he  has 
acquired  some  property,  by  inheritance  or  otherwise.  She  was 
not  entitled  to  any  alimony  at  the  time  her  case  was  decided, 
and  from  the  time  of  that  decree  he  was  under  no  obligation 
to  support  her,  because  she  was  no  longer  his  wife.  He  has 
taken  unto  himself  another,  and  she  is  entitled  to  her  support 
and  to  her  dower.  The  former  wife  relinquished  her  right 
to  future  support  when  she  failed  to  have  it  awarded  in  the 
original  decree,  and  no  such  obligation  exists  independent  of 
some  decree.  As  there,  was  no  such  decree,  there  is  nothing 
to  modify.  Had  there  been  a  provision  for  future  mainte- 
nance, then  either  might  have  had  a  modification  thereof  upon 
a  change  in  conditions  and  some  equitable  reason  given  for 
either  enlarging  or  reducing  it.  The  decree  granted  the  wife 
relieved  the  husband  from  supporting  her  in  the  future,  and 
this  decree  is  binding  and  not  subject  to  revision.  In  this 
respect,  the  case  differs  from  one  where  an  allowance  for 
future  maintenance  has  been  made,  because  in  the  latter  case 
the  duty  has  been  cast  on  the  former  husband.  This,  we  think, 
is  the  proper  construction  of  the  statute  now  under  considera- 
tion as  applied  to  the  maintenance  of  the  wife  after  divorce. 
Afl  to  an  award  in  gross,  or  a  division  of  the  property,  based 
upon  an  equitable  apportionment  of  the  property  of  either  of 


June  1916]  Spain  v.  Spain.  261 

the  parties  at  the  time  the  divorce  is.  granted,  we  have  no 
occasion  to  speak,  for  that  matter  is  not  in  the  case. 

We  are  also  of  opinion,  however,  that  the  husband's  duty 
was  a  continuous  one  to  support  his  child,  and  that  the  appli- 
cation, in  so  far  as  it  involves  an  award  to  the  wife  for  that 

purpose,  was  not,  strictly,  for  an  award  of 

^*  ^Ttofciifi-^'     fil™ony,  but  for  the  support  of  the  child,  and 

uolTofdecre^'  *^*^*  *^  ^^^®  extent,  under  our  former  cases,  it 

should  have  been  allowed.  The  allowance 
made  by  the  trial  court,  as  alimony  and  for  support,  was  as 
follows : 

''That  the  plaintiff  be  ordered  and  directed  to  pay  the 
defendant  the  sum  of  $2,000,  and  judgment  in  the  sum  of 

$2,000,  and  the  costs  of  this  suit,  taxed  at  $ ,  is  hereby 

entered  in  favor  of  the  defendant  and'  against  the  plaintiff, 
payable  $30  per  month,  beginning  on  January  1,  1915,  and 
payable  on  the  first  day  of  each  month  thereafter  to  the  clerk 
of  the  district  court  of  Polk  County,  Iowa,  for  the  use  and 
benefit  of  the  defendant  and  her  minor  child,  Fielder  Spain, 
and  that,  if  said  payments  are  made  promptly  according  to 
the  provisions  of  this  order,  then  no  execution  shall  issue 
therefor,  but  should  any  of  said  monthly  payments  not  be 
made  promptly  as  provided  herein,  then  execution  shall  issue 
for  the  full  sura  of  $2,000,  or  any  sum  remaining  due  and 
unpaid,  less  whatever  monthly  payments  have  been  made.*' 

This  could  not  be  sustained  in  any  event,  because  it  was 
too  drastic  in  character.  See  Schlarb  v.  Schkerb,  168  Iowa 
364.  Afl  we  view  the  case,  no  allowance  should  have  been 
made  for  the  support  of  the  former  wife ;  but  we  think  there 
should  have  been  one  to  the  wife  for  the  future  support  of 
the  child.  In  our  opinion,  this  should  have  been  that  the 
husband,  R.  T.  Spain,  should  pay  to  Verona  T.  Spain  the 
sum  of  $10  per  month,  from  the  date  of  the  decree  entered 
upon  this  application,  for  the  support  of  the  minor  child, 
Fielder  Spain,  during  the  life  of  said  child  or  until  he  reaches 
21  years  of  age;  that  judgment  be  entered  accordingly,  with 
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a  right  to  an  execution  at  any  time  for  unpaid  installments, 
and  that  the  decree  should  itself  reserve  jurisdiction  to  change 
this  allowance  by  cutting  it  oflE  entirely  or  by  adding  to  or 
subtracting  from  it,  as  changed  conditions  may  arise,  and,  as 
modified,  the  case  will  be  affirmed  and  the  cause  remanded  for 
a  decree  in  harmony  with  this  opinion. — Modified  and 
Remanded. 

Evans,  C.  J.,  Gaynob  and  Preston,  JJ.,  concur. 


State  op  Iowa,  Appellant,  v.  Charles  B.  Cameron  et  al.. 

Appellees. 

OBIMINAL  LAW:  Exemption  tnaa  ProseeaUon— Perfoimance  of 
Oovemmental  X^mctloiui — ^Ntilsance.  The  managing  officers  of  a 
public  corporation,  provided  by  statute  and  organized  as  an  arm 
of  the  government,  solely  for  public  purposes,  are  not  liable  to 
indictment  for  acts  done  by  them  in  the  performance  of  exclusively 
governmental  functions,  especially  where  the  acts  were  neither 
malicious  nor  wilful.  So  held  as  to  a  nuisance  resulting  from 
the  construction  by  the  state  board  of  agriculture  of  a  sewer  on 
the  state  fair  grounds. 

Appeal  from  Polk  District  Court. — Lawrence  DeQrapp, 

Judge. 

Thursday,  June  29,  1916. 

The  indictment  chaises  the  defendants  with  the  crime  of 
nuisance.  Trial  to  a  jury.  There  was  a  directed  verdict  for 
the  defendants,  and  the  State  appeals. — Affirmed, 

Oeorge  CossoUy  Attorney  General,  and  John  Fletcher, 
Assistant  Attorney  General,  for  appellant. 

Clark,  Byers  &  Hutchdmon,  for  appellees. 

Preston,  J. — The  indictment  charges  that  the  defendants, 
as  members  of  the  executive  committee  of  the  state  board  of 
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agriculture,  did  cause  and  suffer  offal  and  other  nauseating 

substances  to  be  discharged  into  an  open  ditch 
exemptiwi^wn  from  a  scwcr  emptying  out  of  the  state  fair 

prosecution:  i        ^i  <•     •  ...  ^       ^.v     • 

performance  of    grounds,    the   samc   being   injurious   to   the 

srovemmental 

functions:  public  health,  and  did  then  and  there  render 

nuisance.  r  » 

impure  and  unwholesome  the  water  in  said 
open  ditch.  The  defendants  interposed  a  demurrer,  which 
was  overruled.  Evidence  was  then  introduced,  and  defend- 
ants' motion  for  a  directed  verdict  was  sustained.  The 
motion  was  upon  the  following  grounds,  among  others : 

**  Third :  It  appears  upon  the  face  of  the  indictment  and 
from  the  evidence  introduced  by  the  State  that  the  defendants 
named  in  the  indictment  did  not  commit  the  offense  charged, 
or  any  other  offense  known  to  the  statutes  of  this  state. 
Fourth:  It  appears  beyond  question,  and  without  dispute, 
that  the  defendants,  Cameron  and  Olson,  are  members  of  the 
state  board  of  agriculture,  a  board  which  represents  and  is 
the  department  of  agriculture  of  the  state  of  Iowa, — ^in  other 
words,  an  agency  and  arm  of  the  state  itself ;  and  it  appears 
from  the  evidence  and  the  record  so  far  without  dispute  that, 
whatever  these  gentlemen  did  with  respect  to  the  fair  of  1913 
and  1914,  was  done  as  representatives  and  agents  of  the  state 
of  Iowa,  and  in  performance  of  duties  enjoined  upon  them  by 
law.  It  does  not  appear  from  the  evidence,  either  directly  or 
indirectly  or  by  inference,  that  either  of  the  defendants  per- 
sonally, or  in  any  other  way,  took  part  in  creating,  maintain- 
ing or  causing  the  alleged  nuisance  charged  in  the  indictment. 
It  further  appears  without  dispute  that  the  state  board  of 
agriculture,  made  up  of  the  several  members  named  by  the 
witness  for  the  state,  Mr.  Corey,  has  absolute  control  and 
supervision  for  the  state  of  Iowa  over  the  state  fair  grounds, 
and  the  management  and  control  and  supervision  of  the  hold- 
ing of  state  fairs  and  exhibitions ;  and  whatever  was  done  by 
these  defendants  was  done  as  members  of  that  board  and  as 
a  committee  duly  and  properly  provided  for  in  the  statute, 
and  that  such  duties  and  powers  as  were  enjoined  upon  them 
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were  carried  out  in  their  capacity  as  officers  of  the  state." 

The  defendants,  Cameron  and  Olson,  are,  respectively, 
the  president  and  vice-president  of  the  state  board  of  agri- 
culture, and  they,  with  the  secretary,  constitute  the  executive 
committee  of  the  board.  The  statutes  provide  for  the  reor- 
ganization of  what  was  formerly  the  state  agricultural  society, 
and  that  the  governor,  the  president  of  the  state  college  of 
agriculture,  the  state  dairy  and  food  commissioner  and  the 
state  veterinarian  shall,  by  virtue  of  their  offices,  be  members 
of  the  board.  This  executive  committee,  and  one  director 
elected  from  each  congressional  district  in  the  state,  constitute 
the  managing  body  of  the  Iowa  state  fair  grounds  and  the 
annual  state  fair. 

Sometime  prior  to  the  finding  of  the  indictment,  a  four- 
foot  storm  sewer  was  constructed  through  a  part  of  the  fair 
grounds,  the  sewer  originating  at  the  west  part  of  the  race 
course  and  terminating  in  an  open  ditch  ins?de  the  southwest 
corner  of  the  grounds.  This  open  ditch  runs  on  south, 
through  or  near  the  property  occupied  by  some  of  the  com- 
plaining witnesses  in  this  case  who  live  south  of  the  fair 
grounds,  and  continues  on  to  the  Des  Moines  River,  a  dis- 
tance of  a  mile  or  two.  It  was  claimed  by  the  State,  upon 
the  trial  of  the  case,  that  this  storm  sewer  carried  flush  water 
from  the  toilets,  and  other  offal,  from  the  fair  grounds;  and 
that  the  odor  from  the  open  ditch  into  which  the  sewer  drained 
was  obnoxious  and  injurious  to  the  health  of  the  public ;  and 
that  the  construction  and  maintenance  of  the  sewer  constituted 
a  nuisance  for  which  the  defendants  were  criminally  liable. 
During  the  holding  of  the  fair  in  the  year  when  it  is  claimed 
the  nuisance  was  created  and  maintained,  there  were  two  or 
three  extraordinary  rainstorms,  flooding  the  grounds,  and 
appellees  claim  that  the  overflow  of  the  toilets  was  the  cause, 
in  part  at  least,  of  the  nuisance  complained  of. 

The  state  fair  grounds  occupy  283l^  acres  in  the  city  of 
Des  Moines.  Substantially  all  the  tract  upon  which  the  state 
fair  is  held  and  the  fair  ground  buildings  are  located,  slopes 
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to  the  west  and  south,  the  natural  drainage  of  the  ground 
being  west  and  south  to  the  Des  Moines  River.  The  state  fair 
is  an  annual  event,  lasting  from  4  to  6  days,  during  which 
time  several  hundred  thousand  people  visit  the  fair.  The  rec- 
ord shows  that,  during  one  of  the  years  in  question,  the  attend- 
ance was  280,000.  It  is  claimed  that  sanitation  and  drainage 
have  been  an  important  question  to  the  state  board  for  many 
years,  and  the  necessity  for  a  sewerage  system  increased  as 
the  attendance  at  the  fair  increased.  It  appears  that  the 
sewer  in  question  was  intended  largely  to  take  care  of  surface 
water,  and  to  form  a  part  of  a  complete  sewerage  system 
which  the  board  intended  to  have  constructed  whenever  the 
proper  appropriation  was  made  by  the  legislature.  It  is  con- 
ceded by  appellees  that  the  water,  rubbish  and  offal  flowing 
into  the  ditch,  and  then  on  into  the  river,  caused  disagreeable 
conditions.  The  State's  claim,  substantially,  is  that  defend- 
ants were  responsible  for  the  fact  that  flush  water  from  the 
toilets  and  other  offal  from  the  fair  grounds  was  carried 
through  the  storm  sewer  into  the  ditch,  and  then  down  the 
ditch  into  the  river. 

The  statute  provides  for  the  annual  meetings  of  the 
society,  the  election  of  ofScers  and  directors,  and  the  duties 
of  the  board.  See  Sections  1657-b-c-d-e-f-g  of  the  Supple- 
ment to  the  Code,  1913 ;  also  Section  1657-h,  which  provides, 
in  substance,  that  the  president,  vice-president  and  secretary 
'shall  constitute  the  executive  committee,  which  shall  transact 
such  business  as  may  be  delegated  to  it  by  the  board  of  agri- 
culture, and  that  the  president  may  call  meetings  of  the  board 
when  the  business  of  the  department  requires.  Section  1657-i 
provides  for  the  holding  of  the  annual  state  fair,  and  gives 
the  board  of  directors  the  control  of  the  state  fair  grounds 
and  improvements  thereon,  and  the  power  to  hold  annual  fairs 
and  exhibits,  consisting  of  the  productive  resources  and  indus- 
tries of  the  state,  and  authorizes  them  to  prescribe  necessary 
rules  and  regulations  for  caring  for  the  grounds  and  improve- 
ments, and  that  the  expenses  and  per  diem  of  the  managers 
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of  the  fair  shall  be  paid  from  the  state  fair  receipts.  Section 
1657-q  provides  for  an  examination  of  the  financial  business 
of  the  departments  by  the  state  accountant,  and  requires  that 
oflScer  to  report  the  condition  to  the  executive  council.  Sec- 
tion 1657-t  provides  for  annual  appropriations  for  the  support 
of  the  oflSce  of  the  department  of  agriculture,  and  for  the 
insurance  and  improvement  of  the  buildings  on  the  state  fair 
grounds.  It  is  also  provided  by  statute  that  certain  money 
shall  be  distributed  to  farmers'  institutes  and  the  like,  upon 
order  of  the  state  board  of  agriculture. 

It  is  conceded  by  the  State,  from  the  statutory  provisions 
before  referred  to,  that  the  state  board  of  agriculture  is  a 
public  corporation,  provided  for  by  statute  and  organized 
solely  for  public  purposes,  and  that  it  is  an  arm  or  agency 
of  the  state  upon  which  is  enjoined  the  duty  of  carrying  on 
a  public  enterprise  for  the  benefit  of  the  people  of  the  state ; 
that  no  local  or  private  interests  are  subserved  by  the  organi- 
zation; and  the  State  says  further  that  the  officers  of  the 
executive  committee,  in '  conducting  the  annual  fair  and  in 
making  the  improvements  upon  the  grounds  owned  by  the 
state,  are  exercising  governmental  functions  as  state  ofScers, 
and  that  the  clear  weight  of  authority  is  to  that  effect,  and 
they  cite :  Hem  v.  Iowa  State  Agricultural  Society,  91  Iowa 
97 ;  Melvin  v.  State,  121  Cal.  16 ;  Minear  v.  State  Board  of 
Agriculture,  259  111.  549;  Berman  v.  Minnesota  State  Agri- 
cultural Society,  93  Minn.  125  (100  N.  W.  732) ;  Berman  v. 
Cosgrove,  95  Minn.  353  (104  N.  W.  534) ;  Morrison  v.  Mac- 
Laren  (Wis.),  152  N.  W.  475. 

The  cases  before  cited,  or  some  of  them,  are  the  cases 
relied  upon  by  the  defendants.  Counsel  for  the  State  also 
concede  that  cases  holding  a  contrary  view  are  where  the 
organization  of  the  corporation  embraces,  in  addition  to  the 
performance  of  a  governmental  function,  private  rights  and 
interests,  and  that  there  is  an  exception  to  the  rule  in  cases 
of  municipal  corporations.  The  State  further  concedes  in  the 
printed  argument,  after  careful  examination  of  the  cases,  that 
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the  state  board  of  agricnltnre,  acting  through,  its  execntiTe 
committee  b\  the  construction  of  improvements  by  way  of 
bettering  the  sanitary  conditions  of  the  fair  grounds,  was 
performing  a  governmental  function,  and  that  the  individual 
officers  who  had  charge  of  the  construction  of  the  work  would 
be  exempt  from  civil  or  criminal  prosecution,  unless,  as  the 
State  claims,  what  they  did  in  connection  with  the  woi^  was 
beywid  the  power  conferred  upon  them  by  law  or  proper 
authority,  and  was  done  in  an  unlawful  manner,  and  that  the 
first  proposition  must  be  determined  in  favor  of  defendants. 
But  they  contend  that,  if  defendants  constructed  a  ditch  or 
sewer  through  which  passed  substances  that  were  injurious 
to  the  health  of  individuals  through  whose  property  and  by 
whose  homes  the  ditch  was  constructed,  someonfe  should  be 
held  accountable ;  and  that,  if  the  defendants  in  this  case  con- 
structed a  sewer  without  regard  to  the  property  rights  and 
without  regard  to  the  health  and  welfare  of  private  indi- 
viduals, there  has  been  an  invasion  of  the  rights  of  indi- 
viduals which  the  law  will  redress;  in  other  words,  that, 
although  the  defendants  were  acting  within  the  scope  of  an 
authority  given  them  by  law,  either  directly  or  indirectly,  in 
constructing  the  sewer  for  the  proper  drainage  and  sanitation 
of  the  fair  grounds,  that  authority  did  not  authorize  or  per- 
mit them  to  construct  it  in  such  manner  that  it  would  injure 
the  person  or  property  of  citizens  of  the  community,  unless 
there  was  no  manner  in  which  the  gfewer  could  have  been  con- 
structed without  injury  to  individuals  or  to  private  property ; 
that  if,  therefore,  the  defendants  constructed  the  sewer  with- 
out regard  to  the  rights  of  individuals,  when  it  could  have 
been  constructed  in  some  way  so  as  not  to  injure  people  in 
their  health,  defendants  acted  in  a  negligent  and  unlawful 
manner,  and  they  should  be  subject  to  punishment  for  their 
acts. 

It  seems  to  us  that  the  State  is  here  seeking  to  invoke  the 
rule  applicable  to  individuals.  Or  it  must  be  that  their  claim 
is  bottomed  on  the  thought  that  the  failure  of  defendants  to 
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act  was  wilful  or  malicious.  The  argument  is  that  ''malicious" 
has  been  construed  to  mean  a  wrongful  act  intentionally  done, 
without  just  cause  or  excuse,  and  that,  in  the  instant  case, 
there  was  a  wrongful  act  intentionally  done,  because  it  was 
of  such  a  character  that  the  result  must  have  been  known, 
and  because,  as  they  say,  it  was  done  without  just  cause,  for 
that  the  sewer  could  have  been  constructed  in  such  a  manner 
as  that  it  would  not  have  resulted  in  injury,  and  that  the  state 
could  aflPord  the  construction  of  a  closed  sewer  from  the  fair 
grounds  to  the  river.  The  only  authority  they  cite  on  this 
branch  of  the  case  is  State  v.  Prestofi,  34  Wis.  675,  to  the 
proposition  that,  where  an  act  is  done  without  reasonable 
grounds  to^believe  that  it  is  lawful,  it  may  be  said  to  have 
been  wilfully  done  for  the  purpose  of  injuring  another. 

We  are  unable  to  discover  any  evidence  in  the  record 
showing  that  the  defendants  acted  either  maliciously  or  wil- 
fully. The  most  that  could  be  claimed  would  be  that,  had  the 
acts  been  done  by  an  individual  or  a  corporation  other  than 
one  of  the  character  in  question,  there  was  negligence  or  a 
failure  to  provide  adequate  sewerage.  The  defendants,  as 
members  of  the  executive  committee,  were  acting  for  the 
board,  and  this  committee  was  the  board.  At  a  prior  time,  the 
sewer  had  been  built  under  proper  authority,  and  it  was 
found  inadequate.  The  record  does  not  show  any  authority 
from  the  board  or  from  the  legislature  for  the  further  expen- 
diture of  moneys  by  these  defendants  to  repair  or  rebuild  the 
sewer  in  question,  or  a  new  one.  The  nuisance  was  not  caused 
by  an  affirmative  act  of  these  defendants,  and  the  most  that 
could  be  said  was  that  there  was  mere  inaction  on  their  part. 
The  defendants  would  not,  of  course,  be  required  to  personally 
rebuild  or  repair  this  sewer  or  build  a  new  one. 

Under  the  sections  of  the  statute  before  quoted,  and  under 
the  authority  of  Hem  v.  Agricultural  Society,  91  Iowa  97,  98, 
the  state  board  of  agriculture  is  an  arm  or  agency  of  the 
state.    The  instant  case  involves  the  same  society,  under  the 
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old  name  of  Iowa  State  Agricultural  Society,  and  in  the  Hem 
ease,  supra,  it  was  said: 

**Tlie  only  question  for  us  to  determine  is  as  to  the  lia- 
bility of  the  society  for  the  acts  complained  of;  and  at  the 
outset  it  is  important  to  have  in  mind  that  the  society  is  in 
no  sense  a  corporation  for  pecuniary  profit.  It  is  an  agency 
of  the  state.  It  exists  for  the  sole  purpose  of  promoting  the 
public  interest  in  the  business  of  agriculture.  Its  public 
character  more  fully  appears  when  we  consider  that  its  organi- 
zation is  provided  for  by  statute ;  that  it  has  no  stockholders ; 
that  by  law  the  president  of  each  county  agricultural  society 
in  the  state,  or  other  delegate  therefrom,  duly  authorized,  is 
made  a  member  of  the  board  of  directors ;  that  said  board  is 
required  to  make  annual  reports  to  the  governor,  which  are 
to  be  distributed  throughout  the  state ;  that  the  powers  of  the 
board  are  prescribed  by  statute.  Code,  Sections  1103-1108, 
1114-1116,  inclusive." 

It  is  further  said  in  that  case  that,  the  defendant  not 
being  a  corporation  for  pecuniary  profit,  the  defendant 
society's  liability  is  not  controlled  by  the  rules  of  law  appli- 
cable to  such.  The  society  is  an  arm  or  agency  of  the  state, 
organized  for  the  promotion  of  the  public  good  and  for  the 

advancement  of  the  agricultural  interests  of  the  state.    As 

« 

stated,  the  defendants,  as  members  of  the  executive  committee, 
were  acting  for  and  in  place  of  the  state  board  of  agriculture. 
The  state  board  being  an  agency  of  the  state,  the  niembers  of 
the  board,  while  in  the  discharge  of  their  duties  as  such  mem- 
bers, stand  in  the  place  of  the  state,  and  their  action  is  the 
action  of  the  state.  See  Lane  v.  Minnesota  State  Society,  62 
Minn.  175  (29  Lt  R.  A.  708),  in  which  case  the  court  held: 

"The  state  may  and  must  commit  the  discharge  of  its 
sovereign  political  functions  to  agencies  selected  by  it  for  that 
purpose.  Such  agencies,  while  engaged  exclusively  in  the 
discharge  of  such  public  duties,  do  not  act  in  any  private 
capacity,  but  stand  in  the  place  of  the  state,  and  exercise  its 
political  authority.    Therefore,  when  the  state  creates  public 
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corporations  solely  for  governmental  purposes,  such  corpora- 
tions, wl^ile  engaged  in  the  discharge  of  the  duties  imposed 
upon  them  for  the  sole  benefit  of  the  public,  and  from  the 
performance  of  which  they  derive  no  compensation  or  benefit 
in  their  corporate  capacity,  are  clothed  with  the  immunities 
and  privileges  of  the  state;  and  no  private  action,  in  the 
absence  of  an  express  statute  to  that  effect,  can  be  maintained 
against  them  for  negligence  in  the  discharge  of  such  duties." 

See,  also,  the  following  cases,  in  addition  to  those  already 
cited:  Maia  v.  Eastern  State  Hospital,  97  Va.  507  (34  S.  E. 
617,  47  L.  R.  A.  577) ;  WhU&  v.  Alabama  Imane  Hospital, 
138  Ala.  479  (35  So.  454) ;  LeaveU  v.  Western  Kmiucky 
Asylwm,  122  Ky.  213  (91  S.  W.  671,  4  L.  R.  A.  [N.  S.]  269) ; 
Eetterer  v.  State  Board  of  Cmtrol,  131  Ky.  287  (115  S.  W, 
200,  20  L.  R.  A.  [N.  S.]  274) ;  Biddoch  v.  State,  68  Wash.  329 
(123  Pac.  450,  42  L.  R.  A.  [N.  S.]  251). 

Our  conclusion  is  that  the  judgment  of  the  lower  court 
was  right  and  in  accordance  with  law,  and  it  ought  to  be,  and 
it  is, — Affirmed. 

Evans,  C.  J.,  Deemeb  and  Ladd,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  John  Hill,  John  J.  Naven  and 
John  Schnack,  Appellants,  (three  cases) ;  The  City  op 
Davenport,  Intervener. 

CONSTITUTIONAL  IiAW:    Title  of  Act^Ezpresslon  of  Subject— 

1  Mulct  Law.  The  provision  of  the  Constitution  that  the  subject 
of  a  legislative  act  shall  be  expressed  in  the  title  is  sufficiently 
complied  with  in  the  so-called  "Mulct  Law  Rej^eal  Act"  (Section 
2448-a,  Code  Supplemental  Supplement,  1915),  by  designating  the 
numerous  sections  embraced  in  said  repeal  act  as  ' '  relating  to  the 
mulct  tax,''  all  such  repealed  sections  prescribing  the  conditions 
under  which  the  payment  of  the  said  tax  shall  constitute  a  bar 
to  the  prosecution  of  those  engaged  in  the  sale,  etc.,  of  intoxicating 
liquors. 

STATUTES:    Bepeal— DesigxiAting  Section  Repealed — Official  Publi- 

2  cation.     "The  Supplement  to  the  Code  of  lowa^  1913/'  though 
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hound  without  an  indew,  waa  the  "authoritative  publication  of 
the  existing  laws  of  the  state,"  even  though  the  act  providing  for 
its  compilation  required  an  "index,"  an  index  being  no  part  of 
the  statutes  proper. 

CONSTITTTTIONAIi  LAW:    Vested  Bights— License  Fees  and  Taxes. 

3  Municipalities  have  no  vested  interest  in  license  fees  or  taxes 
derived  under  authority  of  laws  enacted  in  the  exercise  of  the 
police  power. 

STATUTES:    Sepeal — Scope  of  BepeaL    The  repeal  of  the  so-called 

4  "Mulct  Law"  (Section  2448-a,  Code  Supplemental  Supp.,  1915), 
was  applicable  to  special  charter  cities  as  well  as  to  all  other  parts 
of  the  state,  the  very  sections  repealed  specifically  providing  that 
they  were  applicable  to  such  cities. 

Appeal  from  Scaii  District  Court, — ^M.  P.  Donegan,  Judge. 

Thursday,  June  29,  1916. 

The  petition  in  the  first  of  the  above  entitled  eauses 
alleged  that  defendant  was  maintaining  a  plaee  in  the  city 
of  Davenport  wherein  intoxicating  liquors  are  kept  for  sale 
and  sold,  and  prayed  that  the  same  be  enjoined  as  a  nuisance. 
The  defendant,  in  his  answer,  alleged  compliance  with  the 
mulct  law,  but  for  its  alleged  repeal,  and  pleaded  that  such 
repeal  had  not  been  effected,  because  of  matters  considered  in 
the  opinion.  The  city  of  Davenport  filed  a  petition  of  inter- 
vention, in  which  it  alleged  that  a  statement  of  consent  found 
sufiicient  May  26,  1914,  would  not  expire  until  five  years 
therefrom,  and  that  to  enjoin,  as  prayed,  would  interfere  with 
a  vested  right  of  the  city  by  taking  away  a  source  of  revenue, 
and  it  joined  defendant  in  praying  that  the  petition  be  dis- 
missed. The  other  cases  are  similar,  and  all  three  were  sub- 
mitted on  an  agreed  statement  of  facts.  Decrees  were  entered, 
as  prayed,  and  defendants  appeal. — Affirmed, 

BoUinger  &  Block  and  Carl  H.  Lambach,  for  appellants. 

Oeorge  Cosson,  Attorney  General,  and  Henry  H.  Jebem, 
County  Attorney,  for  appellee. 
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Ladd^  J. — The  three  cases  were  tried  together  on  an 
agreed  statement  of  facts,  from  which  it  appears  that  defend- 
ants were  operating  places  in  the  city  of  Davenport  where 
intoxicating  liquors  were  kept  for  sale  and  sold,  January  3, 
1916,  and  that  this  would  have  been  lawful  but  for  the  enact- 
ment of  Section  2448-a  of  the  Code  Supplemental  Supplement, 
1915.     That  section  declares: 

"That  the  law  as  the  same  appears  in  section  twenty-four 
hundred  forty-eight  (2448)  supplement  to  the  code,  1913, 
section  twenty- four  hundred  forty-nine  (2449),  of  the  code, 
1897,  sections  twenty-four  hundred  fifty  (2450),  and  twenty- 
four  hundred  fifty-one  (2451),  supplement  to  the  code,  1913, 
sections  twenty-four  hundred  fifty-two  (2452),  twenty- four 
hundred  fifty-three  (2453),  twenty- four  hundred  fifty-four 
(2454),  twenty-four  hundred  fifty-five  (2455),  twenty-four 
hundred  fifty-six  (2456),  twenty-four  hundred  fifty-seven 
(2457),  twenty- four  hundred  fifty-eight  (2458),  twenty-four 
hundred  fifty-nine  (2459),  twenty-four  hundred  sixty  (2460), 
and  twenty-four  hundred  sixty-one  (2461)  of  the  code,  1897, 
sections  twenty-four  hundred  sixty-one  c  (2461-c),  twenty-four 
hundred  sixty-one  d  (2461-d),  twenty-four  hundred  sixty-one 
e  (2461-e),  twenty-four  hundred  sixty-one  h  (2461-h),  twenty- 
four  hundred  sixty-one  i  (2461-i),  twenty-four  hundred  sixty- 
one  j  (2461-j),  and  twenty-four  hundred  sixty -one  k  (2461rk) 
of  the  supplement  to  the  code,  1913,  be  and  the  same  are 
hereby  repealed." 

Appellants  contend  that  this  statute  is  invalid,  for  that : 

(1)  The  subject  thereof  was  not  expressed  in  the  title,  as 
exacted  by  Section  29,  Article  3,  of  the  Constitution,  and  Sub- 
divisions 3  and  5  of  Section  41-a  of  the  Code  Supp.,  1907; 

(2)  that  sections  of  the  Supplement  of  1913  to  the  Code  are 
referred  to  that  did  not  come  into  existence  until  loAg  after 
the  enactment  of  the  statute;  (3)  that  the  statement  of  con- 
sent was  adjudged  sufficient,  May  26,  1914,  and  the  city 
thereby  acquired  a  vested  right  in  such  revenues  as  might  be 
derived  from  the  mulct  tax  levied  under  the  statutes  and  city 
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ordinance  until  the  expiration  of  five  years ;  and  (4)  that  the 
statute  is  not  applicable  to  special  charter  cities. 

These  questions  may  be  disposed  of  in  the  order  stated. 

I.  Was  the  subject  of  the  act  sufficiently  expressed  in 
its  title,  which  was  as  follows : 

''An  act  to  repeal  the  law  as  the  same  appear  in  Section 

2448  of  the  Supplement  to  the  Code,  1913, 

^'  Sw^StSTof"^  Section  2449  of  the  Code,  1897.  Sections  2450 

^ofBuwJct?'^''   and  2451  of  the  Supplement  to  the  Code, 

1913,  Sections  2452,  2453,  2454,  2455,  2456, 
2457,  2458,  2459,  2460  and  2461  of  the  Code,  1897,  Sections 
2461.C,  2461-d,  2461-e,  2461-h,  2461-i,  2461-j,  and  2461-k,  of 
the  Supplement  to  the  Code,  1913,  relating  to  mulct  tax." 

The  several  sections  referred  to  relate  to  what  is  com- 
monly known  as  the  Mulct  Law.  Statutes  prohibiting  the 
manufacture  and  sale  of  intoxicating  liquors  as  a  beverage 
were  enacted  by  the  20th  General  Assembly,  going  into  effect 
July  4,  1884.  These,  as  amended  and  added  to,  continued 
until  the  enactment  of  the  Mulct  Law  by  the  25th  Qeneral 
Assembly,  taking  effect  by  publication,  April  4,  1894.  With 
such  changes  as  subsequent  legislatures  have  made,  this  law 
was  in  force  at  the  time  the  quoted  statute  was  enacted,  and, 
according  to  Section  2448-b,  the  repealing  act  was  not  to 
become  effective  until  January  1,  1916.  These  statutes  are 
contained  in  Chapter  6,  Title  XII,  of  the  Code,  beginning 
with  Section  2432,  and  in  the  corresponding  place  in  the  Code 
Supplement,  1913.  Sections  2432  to  2448,  inclusive,  relate 
to  the  levy,  coUection  and  distribution  of  a  tax  of  $600  against 
persons,  partnerships  and  corporations,-  other  than  permit 
holders,  carrying  on  the  business  of  selling  or  keeping  for 
sale  intoxicating  liquors,  or  maintaining  a  place  where  intoxi- 
cating liquors  are  sold  or  kept  with  intent  to  sell.  These 
statutes,  some  of  which  have  been  changed,  as  appears  in  the 
Code  Supplement,  are  not  touched  by  the  repealing  enact- 
ment.    They  in  no  manner  legalize  the  traffic  in  intoxicating 

Vol.  177  Ia.— 18 
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liquors,  and  do  not  interfere  with  the  enforcement  of  the  pro- 
hibitory law.  The  subsequent  sections,  to  and  including  Sec- 
tion 2461  of  the  Code,  with  such  changes  and  additions  as 
have  been  made  since  as  appear  in  such  Code  Supplement, 
1913,  define  under  what  circumstances  the  payment  of  the 
mulct  tax  shall  constitute  a  bar  to  the  prosecution  of  those 
engaged  in  the  sale  or  keeping  for  sale  or  the  manufacture 
of  intoxicating  liquors  as  a  beverage.  They  are  too  extended 
for  quotation  here,  though  it  should  be  added  that  additional 
taxes  may  be  exacted  by  the  city  (Section  2455,  Code).  All 
these,  then,  being  the  sections  purported  to  be  repealed  by 
the  act  under  consideration,  relate  to  and  are  connected  with 
the  mulct  tax;  and,  therefore,  describing  these  statutes  as 
** relating  to  the  mulct  tax''  was  accurate,  and  the  true  sub- 
ject of  the  act  was  as  described  therein,  the  repeal  of  the  law 
as  found  in  the  enumerated  sections,  relating  to  the  mulct  tax. 
Section  29  of  Article  III  of  the  Constitution  requires  that 
**  Every  act  shall  embrace  but  one  subject,  and  matters  prop- 
erly connected  therewith."  See  State  v.  Fairmont  Creamery 
Company,  153  Iowa  702;  State  v.  EdmuvdSy  127  Iowa  333; 
Wise  V.  Palmar,  165  Iowa  731.  The  title  of  the  statute  is  in 
strict  compliance  with  Subdivision  3  of  Section  41-a,  Code 
Supplement,  1913,  and  Subdivision  5  thereof  was  not  applica- 
ble. Whether  reference  to  the  particular  statute  repealed  in 
the  title  was  sufficient  complialice  with  this  section  need  not 
be  considered.  The  point  that  the  title  to  the  act  was  not  in 
compliance  with  the  above  provision  of  the  Constitution  is 
utterly  without  foundation. 

II.     The  act  referred  to  sections  of  the  Code  Supplement 
of  1913,  where  the  sections  of  the  Code  had  been  changed  in 
compliance  with  Subdivision  3  of  Section  41-a  of  said  Supple- 
ment, and  appellants  contend  that,  inasmuch 
^'  |eaiTd™^2t-    as  the  Supplement  was  then  bound  without 
peaf^^*offlci^i    the  index,  it  was  not  in  existence  as  an  official 
pu    ca  on.        publication  of  the  laws.    It  was  stipulated 
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that  one  hundred  printed  copies  of  said  Code  Supplement,  so 
bound,  had  previously  been  delivered  to  the  secretary  of  state, 
though  without  an  index,  and  that  such  Supplement,  bound 
with  an  index,  was  not  delivered  to  the  secretary  of  state  or 
distributed  until  in  August,  1915,  about  four  months  after  the 
adjournment  of  the  legislature. 

The  index  formed  no  part  of  the  statutes  or  annotations 
contained  in  the  Supplement.  In  every  particular,  the  Sup- 
plement was  the  same  when  bound  without  the  index  as  it  was 
afterwards  when  bound  with  it.  An  index  is  merely  a  table 
of  contents  so  arranged  as  to  facilitate  finding  the  particular 
statutory  matter  sought.  It  constitutes  no  part  of  the  statutes 
and  serves  no  purpose  by  way  of  publication,  for  statutes 
included  therein  had  previously  appeared  in  the  Code 
Supplement  or  session  laws,  and  had  long  been  in  force. 

The  Supplement  had  been  prepared  and  printed  in  strict 
compliance  with  Chapter  1  of  the  Acts  of  the  35th  Qeneral 
Assembly,  and  reference  to  the  several  sections  therein  was 
as  definite  as  would  have  been  possible  had  there  been  an 
index,  which  had  been  omitted  from  the  volume  in  binding, 
owing  to  the  delay  in  its  preparation.  Though  its  preparation 
was  enjoined  by  said  chapter,  there  was  no  requirement,  save 
by  implication,  that  it  be  bound  with  the  Supplement,  and  a 
reference  to  any  section  of  the  latter  was  as  definite  without 
the  index  as  with  it.    Section  10  of  the  chapter  cited  declared : 

**The  Supplement  to  the  Code  by  this  act  provided  to  be 
published  and  distributed,  shall  be  the  official  edition  and 
authoritative  publication  of  the  existing  laws  of  the  state, 
and  no  other  publication  of  the  laws  of  the  state  except  the 
Session  Laws  and  the  Code  shall  be  used  in  the  courts  or 
referred  to  by  title,  chapter  or  section  in  the  reports  of  the 
same.  Said  Supplement  shall  be  received  in  evidence  in  all 
courts  and  tribunals  of  the  state  as  the  official  publication  of 
such  laws  of  the  state.  Neither  sidd  Supplement  nor  any 
part  thereof  shall  be  published  except  in  the  manner  now 
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provided  by  law  for  the  publication  of  the  Code  and  parts 
thereof.  Said  Supplement  shall  be  sold  for  four  dollars  per 
volume." 

It  is  the  Supplement,  and  not  the  index  tiiereto,  which  is 
the  ** authoritative  publication  of  existing  laws  of  the  state," 
and  to  the  section  or  sections  of  said  Supplement  to  the  Code, 
the  General  Assembly  is  directed,  by  Subdivision  3  of  Section 
41 -a,  Code  Supplement,  1913,  to  refer  in  amending  or  repeal- 
ing statutes  included  therein.  We  are  of  opinion  that  the 
Code  Supplement  was  complete, — as  complete  as  when  issued 
with  the  index, — at  the  time  the  repealing  statute  was  enacted, 
and  that  reference  to  sections  therein  was  as  effectual  as 
though  to  the  original  Session  Laws  or  the  sections  of  the  Code. 

III.  Did  the  city  have  such  a  vested  right  in  the  taxes 
to  be  levied  or  license  fees  to  be  exacted  that  the  general 
assembly  might  not  repeal  the  law  authorizing  the  same? 

Counsel  for  appellants  will  discover,  upon  an 
8.  Constitutional  examination  of  Mugler  V.  KcunsaSy  123  U.  S. 

ItJL'W  '  V6St6Q 

flSaiidSS^I    623  (31  L.  Ed.  205),  Bartemeyer  v.  I(ma,  18 

Wall.  (U.  S.)  129,  and  Kaufnum  v.  Dasial,  73 
Iowa  691,  and  other  decisions  too  numerous  to  cite,  and  with- 
out conflict,  that  a  person  enjoying  the  privilege  or  license  to 
manufacture,  deal  in  or  sell  intoxicating  liquors  has  no  vested 
right  therein,  and  the  legislature  may,  in  the  exercise  of  its 
police  power,  withdraw  the  same  whenever  it  deems  such  a 
course  expedient.  If  it  may  terminate  the  privilege  or  license 
accorded  upon  the  payment  of  tax  or  license  fee,  upon  what 
theory  can  it  be  denied  the  power  to  withdraw  from  munici- 
palities the  authority  to  collect  the  same!  A  municipality 
derives  from  the  legislature  all  authority  to  levy  taxes  or 
impose  license  fees.  All  agree  that  the  taxing  power  is  one 
of  the  attributes  of  sovereignty.  1  Abbott's  Municipal  Cor- 
porations, Section  300  eft  seq.  This  power  is  merely  delegated 
to  the  municipality  as  an  agency  of  the  state  (2  Abbott's  Mun. 
Corp.,  Section  401),  and  may  be  withdrawn  at  any  time  the 
state  chooses  so  to  do.    The  decisions  are  unanimous  in  hold- 
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ing  that  the  regulation  and  control  of  the  liquor  traffic  are 
within  the  proper  exercise  of  the  police  power  of  the  state, 
and,  this  being  so,  one  general  assembly  may  not,  even  if  it 
would,  by  any  contract  with  individuals,  partnerships  or  cor- 
porations, private  or  public,  restrain  any  subsequent  general 
assembly  from  legislating  for  the  public  welfare,  order  and 
morals  according  to  its  discretion.  Butchers'  Union,  etc.,  Co. 
V.  Crescent  City,  etc.,  Ca.,  Ill  U.  S.  746  (28  L.  Ed.  585) ; 
Stone  V.  Mississippi,  101  U.  S.  814  (25  L.  Ed.  1079) ;  Bost^ 
Beer  Co.  v.  Massachusetts,  97  U.  S.  25  (24  L.  Ed.  .989).  In 
the  last  case,  the  court,  speaking  through  Justice  Bradley, 
declared  that: 

**  Whatever  differences  of  opinion  maj'  exist  as  to  the 
extent  and  boundaries  of  the  police  power,  and  however  diffi- 
cult it  may  be  to  render  a  satisfactory  definition  of  it,  there 
seems  to  be  no  doubt  that  it  does  extend  to  the  protection  of 
the  lives,  health  and  property  of  the  citizens,  and  to  the 
preservation  of  good  order  and  the  public  morals.  The  legis- 
lature cannot,  by  any  contract,  divest  itself  of  the  power  to 
provide  for  these  objects.  They  belong,  emphatically,  to  that 
class  of  objects  which  demand  the  application  of  the  maxim, 
sains  populi  suprema  lex;  and  they  are  to  be  attained  and 
provided  for  by  such  appropriate  means  as  the  legislative 
discretion  may  devise.  That  discretion  can  no  more  be 
bargained  away  than  the  power  itself. '* 

Counsel  seem  to  have  confused  the  relation  between  the 
intervener  and  the  state,  and  to  have  overlooked  the  fact  that 
the  city  of  Davenport  may  exercise  the  taxing  power  only  as 
delegated  to  it  by  the  state,  and  that  the  latter  is  sovereign, 
and  the  city  merely  one  of  the  agencies,  exercising  such  powers 
as  the  legislature  may  confer,  or  allow  it,  with  other  cities  of 
the  same  class,  to  retain.  See  State  v.  Bao'ker,  116  Iowa  96. 
The  point  raised  is  utterly  without  basis,  and  only  a  mere 
suggestion  in  State  v.  Ne&per,  3  G.  Greene  337,  is  cited  in  its 
support  by  appellants.  We  discover  no  reason  why  the  legis- 
lature, if  it  may  deny  the  privilege  of  paying  taxes  or  license 
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fees,  may  not  prevent  its  agencies  from  receiving  the  same, 
and  counsel  have  not  taken  the  trouble  to  explain  their 
anomalous  contention.  There  is  nothing  in  the  point  raised. 
rV.  Lastly,  counsel  argue  that  the  repeal  is  not  applica- 
ble to  cities  acting  under  special  charter.  Sections  2448  of 
the  Code  Supplement  and  2449  of  the  Code,  providing  under 

what  conditions  payment  of  the  mulct  tax  j 

'  pMoTiicope^     shall  be  a  bar  to  prosecution  for  violating 

the  prohibitory  statutes,  expressly  include 
"cities  acting  under  special  charter;''  and,  of  necessity,  an 
act  repealing  these  statutes  in  their  entirety  is  ''made  applica- 
ble to  such  cities,''  as  exacted  by  Section  933  of  the  Code. 
None  of  the  points  raised  are  fairly  debatable,  and  we  enter- 
tain no  doubt  in  finding  the  repealing  statute  invulnerable  to 
the  objections  interposed.  The  decree  entered  in  each  case  is 
— Affirmed. 

All  the  justices  concur. 


State  of  Iowa,  Appellee,  ▼.  Charles  T.  Ekafp,  Appellant. 

INTOXIOATINO  IJQXTOBS:    Mlilsaiice—Iiidictaiient— Alcoholic  Ka- 

1  tuxe  of  LiqnoiB— Buzden  of  Proof.  Under  an  indictment  for 
maintaining  an  intoxicating  liquor  nuisance,  the  burden  of  proof 
rests  on  the  State  to  show,  directly  or  by  fair  inference,  the  alco- 
holic nature  of  the  liquor  at  the  time  it  was  kept  or  sold  by  the 
defendant.  Evidence  reviewed,  and  held  to  be  insufficient  to  so 
show. 

INTOXICATINO    IJQT70BS:    Nniflance— Indictment — Seazth    War- 

2  zant  Proceedings — ^Abatement.  Undetermined  search  warrant 
proceedings  against  certain  alleged  intoxicating  liquors  may  not 
be  pleaded  in  abatement  of  criminal  proceedings  for  maintaining 
a  nuisance  on  the  premises  on  which  such  liquors  were  seized. 

Appeal  from  Cherokee  Dwirict  Court. — ^W.  D.  Boms,  Judge. 

Thursday,  June  29,  1916. 
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Criminal  prosecution  charging  the  defendant  with  the 
maintenance  of  a  liquor  nuisance.  There  was  a  plea  of  not 
guilty  and  a  plea  in  abatement.  There  was  a  verdict  of  guilty 
and  a  judgment  of  conviction  entered  thereon.  Defendant 
appeals. — Reversed. 

Wm.  Midvaney,  for  appellant. 

George  Casson,  Attorney  General,  and  John  Fletcher, 
Assistant  Attorney  General,  for  appellee. 

Evans,  C.  J. — 1.  The  defendant  was  duly  indicted  for 
nuisance.  The  evidence  against  him  on  the  trial  was  obtained 
in  the  main  by  means  of  a  search  warrant,  in  a  certain  pro- 
ceeding had  pursuant  to  Sections  2413,  2414,  2415  of  the  Code. 
The  defendant  conducted  a  bowling  alley  in  the  city  of  Chero- 
kee. Proceedings  for  search  and  seizure  of  intoxicating 
liquors  were  instituted  against  his  place  of  business  on  Decem- 
ber 2,  1913.  Certain  liquids  were  seized  as  alleged  intoxicat- 
ing liquors.  These  consisted  of  a  certain  quantity  of  cider, 
and  another  quantity  of  grape  juice,  and  another  of  ''Security 
Brew.''  Sometime  thereafter,  an  analysis  of  these  liquids  was 
had  for  the  purpose  of  ascertaining  whether  they  contained 
alcoholr  Some  of  them  were  later  returned  to  the  defendant, 
presumably  as  non-intoxicating.  The  State  introduced  the 
testimony  of  many  witnesses,  but  there  is  no  evidence  that  has 
any  tendency  to  show  that  the  defendant  ever  kept  intoxicat- 
ing liquors  in  his  place  of  business,  unless  some  of  the  liquids 
thus  seized  were  such.  It  is  not  claimed  for  the  State  that  all 
of  the  liquids  thus  seized  were  intoxicating.  The  evidence  for 
the  State  upon  that  question  seems  to  have  concentrated  prin- 
cipally upon  the  cider.  The  only  evidence  offered  by  the  State 
to  show  the  intoxicating  character  of  any  of  the  liquids  was 
that  of  Dr.  Cleaves,  who  made  a  chemical  analysis  of  the  same 
at  the  request  of  the  State.  The  serious  question  in  the  case 
is  whether  it  is  sufiicient  to  support  the  judgment  of  convic- 
tion.   The  liquor  was  seized  on  the  morning  of  December  3d. 
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It  was  subjected  to  a  chemical  analysis  by  Dr.  Cleaves  some 
time  in  the  afternoon  or  evening  of  December  4th.  The 
following  was  his  entire  testimony  on  this  question : 

"I  examined  the  contents  of  these  bottles  to  determine 
whether  or  not  the  contents  contained  alcohol.  My  examina- 
tion showed  that  the  contents  of  the  bottle  marked  Exhibit  A 
did  contain  alcohol;  the  bottle  marked  Exhibit  B  contained 
alcohol.  ...  I  submitted  the  contents  of  each  bottle  to  a 
chemical  test,  I  did  not  make  a  quantitative  analysis  of  the 
contents  of  the  bottle  marked  Exhibit  A  and  I  am  not  able 
to  state  how  much  alcohol  the  contents  of  that  bottle  con- 
tained.  The  contents  of  the  bottle  marked  Exhibit  A  was 
apparently  cider.  Sweet  cider  contains  no  alcohol.  I  could 
not  say  at  what  stage  of  fermentation  this  cider  was  when  I 
submitted  it  to  my  test.  If  this  cider  was  perfectly  sweet  on 
the  morning  of  Dec.  3d,  when  the  search  tvas  made  at  Knapp 's 
place  and  the  cider  taken  to  the  courthouse  and  put  in  a  steam 
heated  basement,  and  then  taken  to  McNeal's  office  and  sam- 
ples taken  and  put  in  the  bottle  marked  Exhibit  A,  and  the 
bottle  Exhibit  A  brought  back  to  the  courthouse,  kept  in  a 
steam  heated  room  until  about  11  o'clock  the  next  day,  when 
it  was  brought  to  my  office,  the  analysis  made  by  me  at  that 
time  would  be  no  fair  test  as  to  whether  or  not  the  cider 
contained  alcohol  at  the  time  it  was  taken  from  the  Knapp 
building,  and  would  not  show  whether  or  not  the  contents  of 
that  bottle  contained  alcohol  when  taken  from  the  Knapp 
building.  An  analysis  of  the  contents  of  the  bottle  marked 
Exhibit  A,  made  24  hours  after  the  cider  was  taken  from 
Knapp 's  building,  would  not  show  whether  or  not  the  cider 
contained  alcohol  when  taken;  it  is  possible  that  the  day 
before  I  made  the  analysis  the  contents  of  Exhibit  A  con- 
tained no  alcohol.  It  takes  but  a  very  short  time  for  sweet 
cider  to  begin  to  ferment;  from  the  analysis  I  made  of  the 
contents  of  the  bottle  Exhibit  A,  I  cannot  tell  whether  the 
contents  of  that  bottle  contained  any  alcohol,  24,  25  or  26 
hours  before.     It  would  not  be  at  all  strange  to  find  as  much 
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alcohol  as  I  did  in  the  contents  of  the  bottle  marked  Exhibit 
A,  in  cider  that  was  absolutely  sweet  24,  25  or  26  hours  before. 
...  It  would  not  be  strange  to  find  that  these  bottles  con- 
tained no  alcohol  the  day  before  I  made  the  analysis.  Prom 
the  condition  of  the  bottles  when  I  opened  them,  I  would 
think  that  the  contents  was  the  same  as  when  put  in.  There 
probably  was  no  change.  When  alcohol  is  formed,  there  is 
also  formed  a  carbonic  acid  gas.  That  gas  is  retained  in  the 
solution,  under  pressure,  and  when  the  pressure  is  removed, 
the  liquid  bubbles.  If  the  fermentation  has  gone  very  far  the 
corks  would,  be  lifted, — that  is,  blown.  If  the  contents  were 
put  in  these  bottles,  as  described,  and  the  bottles  placed  in  a 
safe,  as  described  by  the  witness  Huber,  and  then  delivered 
to  me  as  described  by  the  witness,  it  is  very  likely  that  a 
chemical  change  did  take  place  between  the  time  the  contents 
were  put  in  the  bottles  and  the  time  they  were  delivered  to 
me.  Given  the  conditions  as  they  were  gone  over  here  to  me 
by  Mr.  Mulvaney,  it  is  very  likely  a  change  might  have  taken 
place. .  I  think  that  it  is,  however,  unlikely  that  a  change  took 
place.  I  do  not  know  how  much  alcohol  the  contents  of  the 
bottles  contained.  I  just  discovered  that  it  contained  alcohol.*' 
The  evidence  in  the  case  is  undisputed  as  to  the  conditions 
under  which  the  bottles  were  kept  and  which  formed  the  hy- 
pothesis upon  which  Dr.  Cleaves  testified.    The  contention  for 

the  defendant  was  that  the  cider  was  sweet 
'  uQuSst™-      cider  which  had  just  been  received  in  its 

s&nco  r  indict ■■ 

ment:'aicohoUc  original  rcccptacle,  from  which  none  had  been 

nature  of 

^uors: burden  sold.    These  receptacles  were  opened  by  the 

sheriff.  A  part  of  the  contents  was  drawn 
into  a  vessel  and  then  poured  into  bottles,  for  the  purpose  of 
preservation  and  analysis.  It  appears,  also,  that  alleged 
intoxicating  liquors  were  seized  in  other  localities  at  the  same 
time  and  by  different  officers,  under  the  direction  of  the 
sheriff.  The  sheriff  took  a  portion  of  the  contents  of  each 
seizure,  passing  them  all  through  the  same  vessel,  without 
any  attempt  at  cleansing,  or  keeping  the  one  liquor  from  con- 
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taminating  the  other  with  its  germs.  -It  was  clearly  incumbent 
upon  the  State  to  show  that  the  liquors  were  intoxicating 
liquors.  We  have  held  that  the  presence  of  alcohol,  in  what- 
ever amount,  is  sufficient  proof  of  that  fact.  But  it  must 
appear,  either  directly  or  by  fair  inference,  that  such  was  the 
state  of  the  liquor  at  the  time  it  was  taken  from  the  possessiotL 
of  the  defendant.  According  to  the  concession  of  Dr.  Cleaves, 
the  evidence  of  alcohol  at  the  time  of  his  examination  was  so 
slight  that  it  could  have  been  produced  by  the  fermentation 
of  the  preceding  24  hours.  We  think,  therefore,  the  State 
failed  to  maintain  jts  burden  of  proof  at  this  point,  and 
upon  this  testimony,  it  was  not  open  to  the  State  to  claim  an 
inference  contrary  to  the  doctor's  testimony,  there  being  no 
basis  for  such  inference  in  any  other  testimony.  We  are 
required  to  hold,  therefore,  that  the  conviction  is  not  sustained 
by  the  evidence  at  this  point. 

2.  The  defendant  devotes  a  large  part  of  his  argument 
to  his  plea  in  abatement.  The  theory  thereof  is  that  the 
proceedings  for  search  and  seizure  and  condemnation  of  the 

liquor  are  still  pending  upon  appeal,  and, 

2     INTOXICA.T'INO 

'  liquors:  nui-      until  such  proceedings  are  disposed  of  by  an 
mentisearch      adjudication,  there  can  be  no  jurisdiction  to 

warrant  pro- 

abSSnent         ^^  ^^^  present  case;  and  that,  when  such 

proceedings  are  disposed  of  by  adjudication, 
such  adjudication  will  be  a  bar  to  the  present  prosecution. 
In  view  of  our  conclusion  in  the  first  division  hereof,  we  have 
little  occasion  to  deal  with  this  question.  It  is  sufficient  to 
say  that  we  think  the  defendant's  theory  of  abatement  is 
without  merit.  This  prosecution  is  not  dependent  upon  an 
adjudication  in  the  search  and  seizure  proceedings. 

For  the  reason  indicated  in  the  first  division  hereof,  the 
judgment  below  must  be — Reversed. 

Deemer^  Weaver  and  Preston^  JJ.,  concur. 
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State  of  Iowa,  Appellee,  v.  Addie  Minella,  Appellant. 

APPEAL  AND  EBBOB:    Briefs — OverpresentatioiL    The  practice  of 

1  overpresenting  a  point  on  appeal  by  a  flood  of  authorities  on  ele- 
mentary principles  of  law,  or  by  a  like  citation  of  authorities 
which  have  but  shadowy,  if  any,  application,  is  strongly  discouraged. 

HOMICIDE:    Defense  of  Anofher— Belief  of  Accused— Knowledge  of 

2  One  Assault^  The  honest  and  reasonable  viewpoint  of  one  who 
claims  to  have  killed  in  defense  of  another  controls,  not  the  knowl- 
edge of  such  other  that  he  was  not  in  danger. 

HOMICIDE:    Defense  of  Anofher—- Belief  of  Accused— Limiting  Ver- 

3  diet  to  Manslaughter.  If  the  accused  committed  a  homicide  in 
the  honest  and  reasonable  belief  that  another  was  about  to  be 
killed,  or  to  receive  great  bodily  injury,  he  is  entitled  to  an  abso- 
lute acquittal,  irrespective  of  amy  other  findvt^a  by  the  jury.  It 
follows  that  in  such  a  case  it  is  fundamentally  erroneous  to  in- 
struct (a)  that,  if  the  one  defended  was  not,  in  truth,  in  any  such 
danger,  and  (b)  that,  if  deliberation,  premeditation  and  malice 
aforethought  be  lacking,  the  verdict  could  not  be  above  man- 
slaughter. 

BOinCIDE:    Defense  of  Another — ^Evidence— Ancient  Threats  and 

4  Assaults.  Antecedent  threats  and  assaults  in  the  presence  of  the 
accused,  made  by  deceased  against  and  upon  the  one  assaulted, 
even  though  very  remote,  in  point  of  time,  from  the  fatdh  encounter, 
are  admissible  as  bearing  on  the  state  of  mind  of  the  accused  when 
the  fatal  shot  was  fired,  especially  when  such  prior  threats  and 
assaults  are  of  the  same  nature  as  those  occurring  at  the  time  of 
the  fatal  encounter.  So  held  where  the  threats  and  assaults  were 
made  six  years  prior  to  the  killing  of  deceased. 

HOBilCIDE:    Defense  of  Another-— Evidence— Belief  of  Accused — 

5  Condufllon.  Defendant,  on  trial  for  homicide,  but  claiming  that 
she  shot  in  defense  of  another,  may  testify  directly,  as  an  aMow- 
able  conchision,  as  to  her  belief  and  apprehension  that  such  other 
was  in  danger  of  being  killed  or  of  suffering  some  great  bodily 
injury. 

TBIAIi:    Beception  of  Evidence— Objections — Conclusions— Homicide. 

6  A  question  not  on  its  face  calling  for  a  conclusion  should  not  be 
excluded  on  that  ground.  Motion  to  strike  is  the  proper  practice 
if  an  objectionable  conclusioil  be  stated. 


284  State  v.  Minella.        [177  Iowa 

PRINCIPLE  APPLIED:  Defendant  was  on  trial  for  killing  her 
husband,  but  claimed  she  fired  in  defense  of  her  son.  Held,  the 
following  questions  were  improperly  excluded  as  calling  for 
conclusions : 

1.  Whether  she  (defendant)  ever  heard  deceased  make  any 
threats  against  her  son. 

2.  Whether  she  saw  deceased  pursuing  the  son  with  a  razor. 

3.  Whether  she  had,  on  a  certain  occasion,  accused  the  deceased 
of  trying  to  kill  the  son. 

4.  What  was  the  occasion  of  the  son's  learing  home  on  a 
certain  occasion. 

5.  What  reason  she  had  for  believing  the  deceased  would  kill 
the  son. 

HOMICIDE:    Defense  of  Another— Eyidence— Belief  of  Accused^ 

7  Seasons  for  Belief — Conclusions.  Objectionable  conclusions  are 
not  called  for  by  asking  one  who  is  defending  a  homicide  on  the 
ground  of  having  fired  in  defense  of  another,  to  detail  the  reasons 
for  believing  that  deceased  was  about  to  kill  such  other  person 
and  to  detail  the  facts  and  circumstances  supporting  such  belief. 

PRINCIPLE  APPLIED:  Defendant  was  on  trial  for  homicide, 
and  was  defending  on  the  plea  that  she  fired  in  defense  of  her  son. 
The  following  questions  were  held  proper: 

1.    What  made  you  think  the  deceased  would  kill  your  boy? 

'2.  What  reason  did  you  have  for  believing  that  deceased  would 
kill  your  son? 

3.  What  facts  did  you  know  of  that  caused  you  to  believe  that 
deceased  would  kill  your  sont 

4.  W^hat  circumstances  did  you  know  of  in  the  previous  rela- 
tions between  deceased  and  your  son  that  caused  you  to  believe 
that  deceased  would  kill  your  son? 

TBIAIi:    Beception  of  Evidence — Objections  to  Answer  Without  Mo- 

8  tion  to  Strike— Effect.  Sustaining  an  objection  which  was  inter- 
posed to  a  question  after  it  was  answered,  as  effectually  removes 
the  answer  from  the  record  and  from  the  jury  as  though  there  had 
been  a  motion  to  strike  the  answer. 

HOMICIDE:    Malice  Aforethoogbt— Lack  of  Malice— Evidence.    Be- 

0  cause  of  irrelevancy  and  immateriality,  it  is  not  available  to  a 
defendant  accused  of  a  homicide  to  show  that,  soon  after  the  homi- 
cide, defendant  gave  to  an  outsider  directions  to  take  possession 
of  everything  and  directions  ''as  to  how  the  body  of  deceased  should 
be  put  away." 

EVIDENCE:    Acts,  Declarations  and  Conversations— Introdnctlon  of 

10    Part — ^Effect.    The  introduction  of  part  of  a  conversation  by  one 

party  arms  the  other  party  with  the  right  to  introduce  any  omitted 
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part  of  the  conversation.  So  held  in  a  homicide  case  as  to  a  con- 
versation had  with  defendant  shortly  after  the  killing.  (Section 
4615,  Code,  1897.) 

APPEAIi  AND  EBBOB:    Haimless  Error— Erroneons  Excliuilon  of 

11  Evidence.  The  erroneous  exclusion  of  evidence  on  cross-examina- 
tion is  rendered  harmless  by  the  neglect  of  the  injured  party  to 
avail  himself  of  the  excluded  evidence  when  the  same  witness,  con- 
cededly  non-hostile,  is  later  called  as  his  own  witness. 

HOMICIDE:    Defense  of  Another^-Evldence — ^Burden  of  Proof.    The 

12  State  has  the  burden  of  proof  to  show  that  defendant,  on  trial  for 
homicide,  did  not  act  in  defense  of  another.  Instructions  reviewed^ 
and  held  to  meet  this  rule. 


Bes  OestsB— Ultimate  Test — Spontaneity— Logical  Be- 
-13    lation.  The  ultimate  test  by  which  to  determine  whether  proffered 
testimony  is  res  gesi<B  is,   (a)   spontaneity,  and   (b)   logical  rela- 
tion of  the  offered  testimony  to  the  main  event. 

EVIDENCE:    Bes  Gest»— Improper  Umiiatioii— Impeachment.  That 

14  which  is  rea  geatw  is  always  8ub8tantii>€  evidence  of  the  matters 
stated.  Limiting  its  effect,  in  the  present  case,  to  impeaching 
purposes,  was  error. 

CBIMINAIi  LAW:     Instructions— Advice  and  Caution— Disparage- 

15  ment  of  Defense — Self-Defense.  It  is  the  right  and  duty  of  the 
court,  when  necessary  in  the  interest  of  justice,  to  give  such 
advisory  and  cautionary  instructions  to  the  jury  as  to  the  nature 
of  a  defense  as  will  enable  the  jury  to  reach  a  true  and  just  verdict. 

PRINCIPLE  APPLIED:  The  following  instruction  is  approved: 
"That  the  defense  of  self-defense,  and  the  evidence  relating 
thereto,  should  be  carefully  scrutinized,  and  considered  and  weighed 
by  the  jury,  to  the  end  that,  if  an  accused  was  in  fact  acting  in 
self-defense,  he  should  not  be  found  guilty,  but,  if  he  was  not  act- 
ing in  self-defense,  then  a  due  regard  for  the  ends  of  justice  and 
peace  and  welfare  of  society  demand  that  persons  guilty  of  crime 
may  not  make  use  of  that  plea  as  a  means  of  defeating  justice, 
and  to  protect  them  from  criminal  responsibility  for  a  violation 
of  the  criminal  statutes  of  our  state." 

CBIMINAL  LAW:    Defenses— Indirect  Extrajudicial  Confessions  of 

16  Another.  Indirect  extrajudicial  confessions  of  another  cannot 
aid  an  accused, — for  instance,  that  such  other,  (a)  immediately 
after  the  shooting  of  deceased,  was  seen  on  the  premises  with  a 
revolver  in  his  hand,  (b)  was  subsequently  accused  of  the  crime, 
and  (c)  has  fled  the  jurisdiction  of  the  court. 
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HOMICIDE:  Infltmctioiis — Guilt  of  One  Otlier  Tliaa  Accused — ^At- 
17  tendant  Acts.  Even  though  accused  relies  on  the  plea  of  justifi- 
able homicide,  yet,  on  the  question  of  who  fired  the  fatal  shot,  the 
jury  should,  by  proper  instructions,  be  directed,  if  request  is  made, 
to  consider  the  acts  of  others,  intimately  related  to  and  attending 
the  acts  of  accused.  So  held  where  another  than  accused  was 
present  when  accused  fired  at  deceased,  had  a  revolver  in  his  hand 
immediately  after  the  said  shooting,  shortly  thereafter  hid  certain 
cartridges,  and,  later,  denied  having  had  possession  of  said  articles. 

Appeal  from  Monroe  District  Covrt. — ^P.  M.  Huntee,  Judge. 

Thursday,  June  29,  1916. 

Indictment  charging  murder  in  the  first  degree.  Con- 
viction of  murder  in  the  second  degree.  Defendant  appeals. 
— Reversed. 

W,  E.  Oiltner  and  N.  E,  Kendall,  for  appellant. 

George  Cosson,  Attorney  General,  Charles  E.  MUler, 
County  Attorney,  David  W.  Bates  and  J.  C.  Mabry,  for 
appellee. 

Salinger,  J. — I.  It  is  first  complained  that  the  rule 
which  permits  one  to  kill  in  defense  of  another  if  he  honestly 
and  reasonably,  though  mistakenly,  believes  that,  else,  the  one 

apparently  threatened  will  suffer  injury  or 
1.  appeai.  AND       death,  was,  and  should  not  have  been,  quali- 

jUiROR  •  Driers  • 

tltioS!^^^^'     *®^  ^y  adding  that  the  belief  or  knowledge 

of  the  one  defending  should  be  considered  in 
determining  whether  the  fear  on  part  of  the  defender  was 
justified.  For  the  claim  that  such  qualification  constitutes 
error,  41  cases  are  cited.  Of  these,  15  have  no  bearing  on 
the  point ;  16  are  to  the  effect  that  one  acting  in  self-defense 
may  act  on  appearances,  and  that  the  question  is  not  whether 
he  be  actually  in  danger,  but  whether  he  has  acted  reasonably 
upon  an  honest  and  justified  belief  that  he  is ;  7  hold  that  this 
is  the  rule  in  the  defense  of  a  relative  or  other  person ;  1  is 
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that  the  justice  of  the  fear  may  not  be  shown  by  opinion  tes- 
timony; another,  that  accused  may  testify  as  to  the  state  of 
his  feelings  when  he  acted ;  still  another  deals  with  what  for- 
mer acts  of  deceased  are  admissible  on  whether  accused  acted 
reasonably.  In  citations  to  support  other  points  made,  these 
rules  are  affirmed  in  20  more  cases.  This,  the  gleaning  out 
of  the  61  citations,  has  little  bearing  upon  whether  what  is 
urged  to  be  is  error.  The  omitting  these  citations  would  have 
greatly  lightened  our  labors  without  impairing  the  chances 
for  a  correct  decision  of  the  appeal.  For  these  citations  do 
little  more  than  to  declare  well-settled  law,  which,  so  far  as 
relevant,  we  could  have  been  persuaded  to  adhere  to  without 
being  subjected  to  the  examination  of  an  army  of  books. 
"When  all  is  done,  we  are,  practically,  still  forced  to  deal  with 
the  assignment  as  presenting  an  open  question. 

The  opinion  will  develop  that  what  was  done  on  this  point 
was  also  done  as  to  most  of  the  matters  urged  upon  us.  We 
feel  constrained,  in  self-defense  and  in  defense  of  the  rights 
of  litigants,  to  say  that  which  we  hope  will  tend  to  discourage 
such  practice.  There  are  two  bad  paymasters,  one  who  pays 
before  anything  is  due,  and  one  who  does  not  pay  though  pay- 
ment be  due.  Underpresentation  deprives  us  of  proper  aid 
to  consideration.  Overpresentation  dissipates  and  wastes  the 
time  and  energies  of  this  court  when  every  ounce  of  either 
is  precious  because  of  the  tremendous  volume  of  business  sub- 
mitted to  us.  Of  course,  if  needless  citations  show  upon  their 
face  that  they  are  needless,  the  injury  would  be  limited  to 
waste  of  time  on  part  of  presenter,  and  the  wrong  done  the 
court  and  all  who  suffer  when  it  is  thus  wronged,  would  be 
minimized.  The  trouble  is  that  usually  the  claim  is  made  that 
the  citations  sustain  one  side  of  a  material  controversy,  and 
it  is  only  after  the  cases  are  examined  that  it  can  be  known 
that  they  do  not  so  sustain  it,  or  that  they  give  it  a  support 
which  it  does  not  need.  It  assumes  the  aspect  of  that  test 
between  mushrooms  and  toadstools,  which  is  that,  if  the  eater 
is  killed,  it  was  toadstools.    On  this  method  of  presentation, 
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we  are  usually  unable  to  ascertain  that  our  time  and  energy 
have  been  wasted,  except  at  the  expense  of  first  wasting  them. 

II.  As  to  what  is  involved  in  said  first  complaint, 
Instruction  31  is: 

If  the  jury  find  that  deceased  was  not  armed  with  a  razor, 

and  was  not  assaulting  the  son  of  accused  in 

^'  fmal^otlii'^'  ®^^^  manner  as,  if  not  prevented,  would  be 

of^aojused!'      Hkcly  to  causc  death  or  inflict  upon  him  some 

oSeliSiStSd.    great  bodily  injury,  and  if  the  son  '*at  that 

immediate  time  knew,  or  as  a  reasonably  pru- 
dent and  cautious  person  should  have  known,  that  he  was  not 
in  such  peril  or  danger,  then  defendant  was  not  justified  in 
shooting  or  killing''  deceased,  and  no  verdict  in  her  favor 
should  be  returned. 

If  the  jury  could  find  that  defendant  honestly  and  reason- 
ably believed  that  her  husband  was  about  to  kill  her  son  unless 
she  shot,  the  homicide  resulting  was  justified,  even  though  the 
son  knew  at  the  time,  or  should  have  known,  that  he  was  in  no 
deadly  peril.  The  instruction  violates  the  elementary  rule 
that  the  honest  and  reasonable  viewpoint  of  the  accused  con- 
trols. If  the  defendant  may  be  convicted  because  of  the 
knowledge  or  belief  of  another  who  is  apparently  threatened, 
the  mental  attitude  of  the  accused  is  of  no  importance.  If 
this  charge  may  be  upheld,  then,  should  father  and  son,  as  a 
practical  joke,  make  the  mother  believe  that  the  son  was 
about  to  be  killed  by  shooting, — if  the  mother,  spurred  by  an 
irresistible  and  justified  agony  of  fear,  interfered  and  killed 
the  husband, — ^she  may  be  convicted  of  murder  because  the 
others  knew  that  the  gun  pointed  at  the  son  was  not  loaded. 
No  matter  what  others  knew,  as  to  her,  the  unloaded  gun  must 
be  dealt  with  as  a  deadly  weapon. 


2. 


The  essence  of  another  part  of  this  instruction  is : 

If  she  thought  and  believed,  when  she  fired  the  shot,  that. 
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her  son  was  in  deadly  peril,  and  the  jury  finds  he  was  not, 

and  fails  to  find  that  the  shooting  was  deliber- 
''  Snse  o?an-^^   ^*^'  premeditated  and  done  with  malice  af ore- 

S^sed^Hmit'  thought,  then  the  verdict  cannot  go  ^  above 

iSI^Iathte^.   manslaughter. 

Without  a  finding  that  defendant  acted 
in  justified  fear,  she  was  entitled  to  an  acquittal  of  anything 
above  manslaughter  if  it  should  be  found  that  deliberation, 
premeditation  and  malice  aforethought  were  absent.  A  find- 
ing that  she  was  justified  in.  reason  to  fear  for  the  life  of  her 
son,  and  acted  justifiably  in  the  light  of  that  fear,  entitled 
her  to  an  acquittal  even  though  the  fear  was  in  fact  not  justi- 
fied. The  instruction  errs  in  that  it  rules  that,  if  the  jury 
makes  a  finding  which  requires  an  acquittal,  and  another 
which  should  stop  the  verdict  at  some  point  below  murder, 
the  two  findings  together  have  no  effect  beyond  prohibiting  a 
verdict  above  manslaughter. 

III.  The  defendant  testified  that  she  knew  deceased 
always  hated  Charley,  and  that  she  heard  him  at  different 
times  express  his  disregard  and  ill  will  toward  Charley.     She 

was  then  asked  whether  she  ever  heard  him 
4-  ^^e^"n^^  make  any  threats  against  her  son.    To  this, 

dence":  ancient  objection  was  Sustained  that  it  was  an  opinion 

a^auu^"^       and  conclusion  of  the  witness. 

Next,  she  was  asked  whether  she  knew, 
of  her  own  personal  knowledge,  that  deceased,  at  a  time  prior 
to  this  homicide,  had  made  an  assault  upon  Charley  with  a 
razor.  Answer  to  this  was  excluded,  on  the  objection  that 
it  was  incompetent,  irrelevant  and  immaterial.  To  whether 
at  any  time  when  they  lived  on  a  farm,  spoken  of  as  six  years 
ago,  she  saw  deceased  pursuing  Charley,  ''running  him  with 
a  razor,"  the  State  objected  that  it  was  incompetent,  irrelevant 
and  collateral.  Counsel  for  the  defense  explained  that  it  was 
offered  on  whether  the  conduct  of  defendant  was  that  of  a 
reasonably  prudent  and  cautious  person;  but  the  objection 
was  sustained. 

Vol.  177  Ia.— 19 
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Defendant  then  testified  that  she  remembered  the  occasion 
that  caused  the  son  to  leave  while  they  were  on  the  farm. 
She  was  then  asked  when  and  what  was  the  occasion  that 
caused  him  to  leave  home.  Objection  that  this  was  imma- 
terial, incompetent,  too  remote  and  called  for  the  opinion  and 
conclusion  of  the  witness,  was  sustained.  Witness  then  stated 
that  she  was  present  right  at  the  time  when  he  left.  To 
whether  deceased  at  that  time  said  anything  to  her  about  what 
he  intended  to  do  to  Charley,  objection  that  it  was  incom- 
petent, immaterial,  irrelevant  and  too  remote  was  sustained. 
The  same  objection  was  sustained  to  the  question  what,  if 
any,  threats  witness  heard  deceased  make  at  that  time  as  to 
what  he  would  do  in  the  way  of  taking  the  son's  life  if  he 
caught  him.  And  the  same  objection  was  sustained  to  the 
question  whether  witness,  and  on  that  occasion,  saw  deceased 
after  the  son  Charley  with  a  razor,  pursuing  him.  To  whether 
defendant,  on  another  occasion,  when  she  lived  at  Hamilton, 
before  she  lived  on  this  farm,  accused  deceased  of  trying  to 
kill  the  SQn,  the  objection  that  it  was  incompetent,  called  for 
the  opinion  and  conclusion  of  the  witness,  and  was  too  remote, 
was  sustained.  So  of  the  question  whether  defendant,  in  the 
presence  of  a  brother  of  deceased,  who  was  in  court,  had 
accused  deceased  of  trying  to  kill  this  son. 

The  effect  of  all  this  was  to  exclude  testimony  of  threats 
against  and  assaults  upon  Cljarley  made  mostly  some  six  years 
before  the  homicide,  and  of  some  made  longer  before. 

In  support  of  an  assignment  that  this  proposed  testimony 
of  previous  threats  against  and  assaults  upon  the  son  was 
erroneously  excluded,  we  have  another  flood  of  authorities. 
As  we  understand  it,  the  State  justifies  the  exclusion  on  the 
grounds  that  the  time  is  too  remote,  and  that  the  proposed 
testimony  was  or  would  be  made  up  of  objectionable  conclu- 
sions. Nevertheless,  appellant  cites  8  cases  in  this  and  in 
other  jurisdictions,  which  cases  merely  announce  that,  as  a 
general  rule,  previous  threats  by  and  past  conduct  of  deceased 
are    admissible.    30   more   deal   with   conduct   and   threats 
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so  recently  prior  to  the  homicide  as  that  no  one  would  assert 
that  they  should  be  excluded  for  remoteness.  All  of  them 
deal  with  conduct  closer  to  the  act  in  inquiry  than  the  limit 
which  the  State  urges.  5  hold  that  time  is  of  no  conse- 
quence if  the  acts  continue  or  were  repeated,  or  when  they 
are  intimately  connected  with  the  circumstances  leading  up 
to  the  homicide.  19  assert  that,  as  a  general  rule,  remote- 
ness goes  to  weight,  but  affects  neither  competency  nor 
admissibility. 

The  essence  of  one  of  the  State's  arguments  for  the  exclu- 
sions is  remoteness  in  time,  to  wit,  a  lapse  of  6  years.  This 
theory,  which,  in  «  way,  creates  a  species  of  statutt  of  limita- 
tions on  the  effect  that  prior  conduct  may  produoQ  upon  the 
mind,  overlooks  that  courts  should  be  slow  to  say  as  matter 
of  law  that  an  old  threat  exercised  no  influence  upon  the 
mind  of  him  who  heard  it,  when  he  sees  violence  about  to  be 
committed  by  him  who  threatened  upon  the  one  who  was 
threatened;  and  that  the  rule  which  the  State  urges  con- 
fessedly does  not  apply  where  the  threats  are  repeated.  It  is 
fair  argument  to  the  jury  that  threats  made  long  ago  were 
followed  by  years  of  inaction,  and  that  one  who  urges  that 
they  affected  his  state  of  mind  was,  therefore,  not  thus 
affected,  but  it  is  an  entirely  different  matter  to  lay  down 
as  a  law  rule  that  threats  did  not  operate  upon  the  minds  of 
those  who  heard  them  because  some  stated  time  had  elapsed 
since  the  threat.  We  are  not  prepared  to  hold  as  matter  of 
law  that,  if  one  hears  a  third  person  threatened,  or  sees  him 
assaulted,  and  years  thereafter  sees  the  threatened  person 
assaulted  by  the  one  who  made  the  threats,  the  older  acts  had 
no  effect  upon  the  mind  of  the  one  who  interfered,  and  who 
claims  to  have  done  so  because  influenced  by  the  past.  And 
the  State  has  not  been  fortunate  in  its  citations  upon  this 
head.  At  least,  what  it  cites  is  not  persuasive  for  the  propo- 
sition advanced.  Though  great  stress  is  laid  upon  Ooochvin 
V.  State,  96  Ind.  550,  threats  made  30  years  before  were 
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therein  received.    It  is  pointed  out  that  the  defense  omits 
from  the  quotation  of  the  case  the  paragraph  that : 

* '  There  was  other  evidence  of  long  continued  hostility  of 
the  accused  towards  the  deceased." 

It  is  true  this  adds,  by  way  of  argument  for  admitting  the 
30-year-old  threats,  the  existence  of  said  hostility,  and  that, 
therefore,  the  case  is  perhaps  not  strictly  an  authority  for  the 
naked  proposition  that  threats  may  be  considered  though 
made  30  years  before.  On  the  other  hand,  the  State  quotes 
from  it,  apparently  without  appreciation  of  the  effect  of  what 
is  quoted.    The  case  holds  that : 

''The  existence  and  continuance  of  malevolent  feelings 
was  a  question  of  fact,  and  it  was  proper  to  submit  to  the 
jury  all  evidence  bearing  upon  that  question,  leaving  to  them 
the  decision  of  its  credibility  and  weight,'*  and  that  ** threats 
against  life  are  always  admissible  against  an  accused,  but 
their  remoteness  from  the  time  of  the  homicide  is  a  circum- 
stance to  be  considered  in  determining  the  weight  and  effect 
to  be  assigned  them,"  and  that  "it  cannot  be  said  as  matter 
of  law  that  ill-will  may  not  begin  in  boyhood  and  continue 
into  the  years  of  manhood." 

We  cannot  agree  with  the  deductions  made  from  this  by 
the  State,  that: 

"It  is  a  strong  case  for  the  rule  for  which  we  contend, 
namely:  that  remote  threats  are  only  admissible  when  con- 
nected with  the  main  transaction  by  showing  intervening 
and  oft-occurring  quarrels,  disputes  or  threats,  but  only  when 
so  connected." 

In  our  view,  the  Oocdmn  case  declares  the  self-evident 
proposition  that  prior  threats  are  no  more  to  be  excluded  as 
matter  of  law  than  to  be  received  as  justification  as  matter  of 
law ;  and  that  the  age  and  remoteness  of  the  threats  bear  only 
upon  their  probative  value,  and  not  upon  their  admissibility. 
Nor  can  we  agree  with  the  interpretation  given  Commonwealih 
V.  Qwmn,  150  Mass.  401.  Passing  that  the  sufSciency  of 
challenging  the  testimony  is  involved,  the  case  is  one  in 
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which  threats  made  three  years  ago  were  admitted,  and  the 
defendant  complained  of  admission  instead  of  exclusion. 
True,  the  court,  speaking  to  this  record,  says  that  its  admis- 
sion rests  largely  in  the  discretion  of  the  trial  court.  That, 
as  said,  speaks  to  a  case  where  the  testimony  was  admitted, 
and  all  the  other  testimony  received  appeared  with  it,  and 
where  it  did  thus  appear  whether  or  not  this  undoubted  dis- 
cretion had  been  abused.  In  the  instant  case,  the  threats  and 
assaults  made,  if  any,  were  not  permitted  to  be  spoken  to, 
and,  the  exclusion  being  in  violation  of  general  rules  of  evi- 
dence, we  should  not  be  asked  to  hold  as  matter  of  law  that 
sound  judicial  discretion  was  not  violated  by  the  exclusion. 
That  we  are  right  in  saying  that  a  general  rule  of  law  was 
breached  is  once  more  sustained  by  the  Qvinn  case,  which 
holds  squarely  that: 

*'The  lapse  of  time  would  not  render  the  evidence  legally 
incompetent.  Its  effect  would  be  upon  the  weight  to  be  given 
to  the  evidence,  in  view  of  all  the  circumstances/' 

As  said,  it  is  in  this  connection,  and  with  the  testimony 
received  and  complained  of,  that  the  court  says  that  the  hav- 
ing received  it  rests  largely  in  the  discretion  of  the  trial  court. 

We  are  not  able  to  find  from  Atkins  v.  Steele,  16  Ark. 
568,  that  previous  threats  are  not  admissible  except  where 
they  are  recent  and  are  accompanied  by  acts  which  indicate 
an  intention  to  execute  the  threatened  purpose.  Its  first  ger- 
mane point  is  that,  where  a  witness  testifies  to  slighting 
remarks  made  by  the  defendant  against  the  deceased,  it  was 
error  to  exclude,  on  the  objection  of  the  State,  what  circum- 
stances, or  what  that  deceased  had  said  about  defendant,  led 
up  to  the  remarks  of  the  latter.  It  is  said  that  the  object 
of  the  State,  in  proving  the  declarations  of  the  prisoner 
against  the  deceased,  was  doubtless  to  show  malice,  and  that, 
if  these  declarations  fell  from  the  prisoner  in  consequence  of 
any  irritating  or  provoking  remarks,  the  witness  should  have 
been  permitted  to  state  that  fact  to  the  jury;  that  the  jury 
might  have  attached  more  or  less  consequence  to  a  full  under- 
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standing  of  the  circumstances  under  which  they  were  made ; 
that  it  was  their  province  to  determine  whether  the  declara- 
tions of  the  prisoner,  made  upon  the  occasion,  were  indicative 
of  settled  malice  toward  the  deceased,  or  merely  a  temporary 
ebullition  of  feeling  arising  upon  the  provocation  of  the 
moment;  and  that: 

''While  it  is  the  province  of  the  court  to  exercise  a  sound 
discretion  in  the  exclusion  of  irrelevant  matter,  it  is  safest  to 
let  in  any  competent  testimony  that  may  tend  to  throw  light 
upon  the  motives  of  the  accused  in  making  such  declarations." 

The  next  holding  is  that  evidence  of  threats  made  by  the 
deceased  against  the  prisoner  are  inadmissible  in  his  defense 
unless  there  be  proof  they  were  communicated  to  him  before 
the  homicide.  At  page  585,  speaking  to  excluding  the  opinion 
of  a  witness  who  was  a  by-stander,  and  excluding  same,  it  is 
said: 

*'The  doctrine  on  this  subject  is  this:  Where  the  ques- 
tion is  whether  a  party  acted  prudently,  wisely,  or  in  good 
faith,  the  information  on  which  he  acted,  whether  true  or 
false,  is  original  and  material  evidence.  And  that  portion  of 
the  proof  which  was  received  comes  strictly  within  the  rule, 
but  the  part  excluded  was  the  opinion  only  of  the  witness. 
.  .  .  *Had  young  Hudgins  informed  his  father  that  Ander- 
son was  advancing  in  great  haste,  apparently  much  enraged, 
that  he  was  using  threats  of  personal  violence,  armed  with  a 
weapon,  and  the  like,  all  this  would  be  admissible  to  satisfy 
the  jury  that  the  homicide  was  in  self-defense.  The  opinion 
of  the  witness  is  a  very  different  thing.  It  would  be  dan- 
gerous in  the  extreme  to  permit  the  belief  of  anyone,  whether 
sincere  or  feigned,  much  more  the  offspring  of  the  accused, 
to  afford  a  pretext  for  taking  human  life.'  " 

See  Hudffim  v.  State  of  Georgia,  2  Kelly  (Ga.)  173, 
181,  and  State  v.  Ooodrich,  19  Vermont  116. 

Nor  does  the  case  of  Pitnum  v.  Staie,  22  Ark.  354,  seem 
to  us  to  support  the  argument  advanced  by  the  State  upon  it. 
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It  does  not  hold  that  threats  made  long  before  can  be  rejected 
as  matter  of  law,  but  that,  if  threats  and  declarations  of  hos- 
tile purpose  and  feeling  are  made  recently  before,  and  there 
is  conduct  indicative  of  intent  to  execute,  such  threats  are 
admissible  evidence  as  bearing  on  res  gestce,  though  the 
threats  were  not  communicated  to  the .  defendant.  In  other 
words,  it  does  not  touch  the  question  of  probative  weight  of 
remote  threats,  but  puts  recent  threats,  coupled  with  some- 
thing that  evinces  an  intention  to  act  upon  them,  into  the 
class  of  res  gesice  evidence,  and  dispenses,  therefore,  with  the 
usual  requirement  for  the  admissibility  of  threats, — commu- 
nication to  the  one  threatened  or  claiming  to  have  been 
influenced  by  the  threats.  We  are  constrained  to  say  that, 
notwithstanding  any  summary  attempted  of  these  two 
Arkansas  cases  by  Wiggins  v.  People,  93  U.  S.  465,  at  485 ;  the 
holdings  of  these  cases  have  been  by  us  fully  and  correctly 
exhibited. 

It  is  somewhat  difficult  to  understand  Darnel  v.  Stale, 
103  Oa.  202,  and  it  is  conceded  that  it  appears  to  be  in  con- 
flict with  Brown  v.  Staie,  51  Ga.  502,  and  Starke  v.  State,  81 
Ga.  593.  The  most  we  can  make  of  it  is  that,  upon  the 
question  whether  an  assult  was  malicious,  there  should  be 
that  put  in  which  indicates  a  hostile  disposition  for  some 
length  of  time,  and  some  continuity  in  reaching  the  affray 
under  investigation.  We  are  loath  to  follow  this  Georgia 
decision,  and  on  the  record  here  to  apply  it  to  solving  whether 
this  defendant,  a  mother,  was  influenced  into  fatally  shooting 
her  husband,  with  whom  there  appears  to  have  been  no  other 
cause  of  quarrel,  and  to  hold  as  matter  of  law  that  the 
threats  and  assaults  upon  the  son  did  not  influence  her,  on 
the  ground  that  they  occurred  a  long  time  before,  and  were 
not  continuous  up  to  the  time  of  this  homicide. 

In  Staie  v.  Cross,  68  Iowa,  at  191,  we  sustain  the  striking 
out  of  testimony  by  the  defendant  to  the  angry  appearance 
of  the  deceased  on  a  certain  occasion  when  he  was  conversing 
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with  him  about  three  years  prior  to  the  homicide,  and  with- 
out argument  rest  this  holding  upon  State  v,  SvlUvam^  51 
Iowa,  at  144.    In  that  case  we  say: 

**But  ill  will  of  deceased  and  former  quarrels  could 
have  nothing  whatever  to  do  with  defendant's  peril.  How- 
ever hostile  deceased  may  have  been,  and  however  many 
quarrels  and  affrays  the  parties  may  have  had,  if  deceased 
by  his  acts  and  arms  did  not  threaten  peril  to  defendant,, 
he  would  not  be  authorized  by  the  law  to  infer  peril  on  account 
of  ill  will  or  prior  contests." 

There  was  complaint  of  an  instruction  that,  where  one 
assaults  another,  such  person  so  assaulted  has  a  lawful  right 
to  use  a  sufficient  amount  of  force  to  resist  such  assault  and 
compel  the  person  so  assaulting  to  desist  therefrom;  but, 
where  one  person  is  assaulted  by  another,  it  is  not  lawful  for 
the  person  so  assaulted  to  use  a  deadly  weapon  in  his  defense 
unless  such  an  assault  was  made  with  such  a  weapon  or  in 
such  a  manner  as  would  cause  a  person  of  ordinary  courage 
and  prudence  to  believe  that  he  was  in  imminent  peril  of 
losing  his  life  or  receiving  bodily  injury.  It  was  insisted 
that  this  instruction  should  have  been  modified  by  permitting 
the  jury  to  consider  the  circumstances  surrounding  the  de- 
fendant, and  the  situation,  as  well  as  his  knowledge  of  pre- 
vious occurrences  and  the  ill  will  of  defendant,  to  determine 
whether,  in  the  exercise  of  ordinary  courage  or  prudence,  he 
was  authorized  to  believe  he  was  in  imminent  peril  to  life  or 
of  great  bodily  injury.  We  dispose  of  the  complaint  by 
saying  that  it  is  very  plain  that  ordinary  prudence  cannot 
be  exercised  without  regarding  the  condition  and  surrounding 
circumstances  of  the  party  called  upon  to  act;  that  these 
things  must  be  considered  from  very  necessity,  and  the  jury 
could  not  understand  the  instruction  differently.  It  is  quite 
apparent  that  we  deal  purely  with  this  complaint  of  this 
instruction,  and  refuse  to  inject  into  such  an  instruction  that 
there  should  be  considered  conduct  in  the  past,  although  it 
was  of  such  nature,  and  conditions  such  at  the  time  of  the 
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homicide,  as  that  the  law  would  not  authorize  the  defendant 
to  infer  peril.  If  there  be  any  doubt  that  the  rule"  here 
asserted  is  not  foreclosed  in  the  Sullivan  case,  it  is  resolved 
against  by  the  fact  that,  in  that  trial,  a  witness  who  testified 
that  he  was  a  justice  of  the  peace,  and  that  defendant  had 
befen  arrested  and  recognized  to  keep  the  peace  toward  decedent 
and  his  family,  was  permitted  to  give  threats  made  at  the  time 
against  deceased.    We  say : 

**It  is  insisted  that  the  testimony  of  this  witness  is  incom- 
petent. So  far  as  the  evidence  related  to  the  threats  it  was 
surely  admissible  to  show  the  defendant's  feelings  and  disposi- 
tion towards  the  deceased.  Whatever  the  witness  said  in 
regard  to  the  arrest  and  proceedings  against  defendant,  it 
was,  we  think,  proper  to  identify  the  time  and  explain  the  ^ 

circumstances  under  which  the  threats  were  made.  Other 
evidences  of  threats  made  by  defendant  at  the  same  time  were 
correctly  admitted  in  evidence." 

In  State  v.  Perigo,  70  Iowa,  at  667,  it  was  held  that  a 
quarrel  about  a  year  before  the  killing  might  properly  be 
considered  in  determining  the  weight  to  be  given  the  evi- 
dence, but,  though  remote,  it  could  not  be  determined  as 
matter  of  law  that  defendant  was  not  actuated  in  the  trans- 
action by  the  feelings  which  had  been  engendered  by  the 
former  occurrence.  That  there  was  a  lapse  of  more  than  one 
year  here  does  not  obviate  the  Perigo  case,  but  merely  adds 
to  the  weakness  of  the  evidence.  In  the  first  volume  of  his 
book  on  the  law  of  Evidence,  Section  108,  Mr.  Wigmore  says 
that  the  element  of  fixedness  is  lacking  and  the  probative  value 
disappears  when  threats  were  made  so  long  before  that  the 
design  could  not  possibly  be  supposed  to  have  continued 
throughout  the  interval ;  but  that  no  mere  distance  of  time  in 
itself  should  make  the  threats  irrelevant;  that  a  design  once 
formed  presumably  continues. 

If  it  be  true  that  neither  these  authorities  nor  any  of 
those  we  have  commented  upon,  sustain,  and  that  perhaps 
there  are  no  authorities  which  sustain,  the  abstract  proposi- 


298  State  v.  Minella.  [177  Iowa 

tion  that  conduct  more  than  six  years  past,  unconnected  with 
the  homicide  in  consideration,  and  unrepeated^  is  admissible, 
that  is  not  decisive.  A^nd  in  this  case,  the  absence  of  such 
authority  is  immaterial  for  a  reason  of  its  own.  For  here  we 
have  the  conduct  and  threats  of  some  six  years  prior  to  the 
homicide,  coupled  with  conduct  occurring  either  immediately 
before  or  in  connection  with  the  homicide  which  is  of  the 
same  class  as  the  older  conduct.  Whatever  may  be  the  rule 
on  showing  the  naked  fact  that,  years  before,  A  pursued  B 
with  a  razor,  and  threatened  to  kill  him,  when  he  who  saw 
and  heard  this  proposes  to  testify  that  it  influenced  him  when 
he  saw  A  attack  B  with  a  razor,  such  testimony  is  admissible 
under  any  rule  which  the  State  asserts.  And  the  actual 
situation  is  fairly  that  of  the  supposed  case.  After  testi- 
mony of  the  threats  in  the  presence  of  deceased  ^s  brother 
had  been  excluded,  and  before  defendant  said  she  thought 
her  husband  would  kill  her  boy  because  he  had  him  in  the 
corner,  which  was  excluded  on  objection  made  after  answer 
was  made,  this  occurred: 

Defendant  said  that,  when  she  came  back  from  the  closet, 
she  heard  quarreling  in  the  front  part  of  the  house;  that 
when  she  heard  this  she  went  from  the  kitchen  to  the  room 
where  the  stove  was,  towards  the  parlor;  that,  as  she  was 
thus  passing,  she  heard  ** little  Charley"  say,  **You  wouldn't 
hurt  me,  and  me  a  cripple,  would  you!'*  that  her  husband 
said,  **I  have  a  damned  notion  to  kill  you;"  and  that  Nellie 
Smiley  screamed,  or  someone  did,  **He  has  got  a  razor;"  and 
that,  when  she  heard  what  she  has  described,  she  thought  he 
would  kill  her  boy  and  she  had  no  other  idea. 

After  exclusion   of  an   answer  concerning  other   facts 
within  her  knowledge  which  contributed  to  make  her  believe  • 
her  son  was  in  danger  at  that  time,  this  occurred : 

Defendant  testified  that,  as  she  passed  the  door  leading 
from  the  parlor  into  the  little  south  bedroom,  she  saw 
Charley  and  her  husband  in  there;  the  husband  had  the  son 
up  against  the  wall,  and  was  in  front  of  the  son  with  his 
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hand  raised  with  a  razor  in  it;  that,  when  she  saw  that,  in 
connection  with  what  she  had  heard,  she  believed  her  son's 
life  was  in  imminent  danger;  that  he  was  her  youngest,  and 
she  knew  he  was  crippled  when  he  was  a  baby. 

We  are  convinced  that  the  exclusion  was  erroneous. 


2. 


As  to  the  position  on  objectionable  conclusions,  it  can 
only  mean:  first,  that,  if  the  testimony  had  been  admitted, 
it  would  be  vulnerable  to  that  objection;  and  second,  that 

for  the  purposes  of  sustaining  this   claim, 
5.  HoMiciDB :  de-  ^e  must  in  some  manner  assume  what  the 

lense  of  an- 

dence":  belief     testimony  would  havc  been  had  it  been  taken. 

oonciualon.'  It  is  quite  probable  the  witness  would 

have  said,  in  terms,  that  certain  things  were 
threatened,  and  that,  therefore,  she  labored  under  fear  for 
the  safety  of  the  son.  Conclusions  are  permissible  where  the 
matter  cannot  be  readily  reproduced  or  described  to  the  jury 
as  it  appeared  at  the  time.  Rotkrock  v.  City  of  Cedar  Ba/pids, 
128  Iowa  252.  In  6  Encyc.  of  Evidence,  page  763,  it  is  said 
that  the  witness  may  testify  as  to  what  he  thought  the 
deceased  intended  to  do.  Bailey  v.  People  (Colo.),  130  Pac. 
832,  at  833,  holds  that  evidence  as  to  the  defendant's  state  of 
mind,  and  as  to  hid  apprehension  of  the  designs  of  the 
deceased,  is  admissible.  On  page  760  of  6  Encyc.  of  Evidence, 
it  is  said  defendant  may  testify  directly  as  to  his  belief  and 
apprehension  at  the  time  of  the  homicide  that  he  was  in  great 
danger  from  the  deceased,  and  this  though  the  evidence  does 
not  show  that  he  had  reasonable  ground  for  such  belief. 
Accused  may  testify  that  he  believed  his  father  was  in  danger 
of  death,  or  great  bodily  harm,  and  that  he  shot  in  his  defense 
because  he  believed  it  to  be  necessary  to  save  his  life.  State  v. 
Faster  (Tenn.),  49  S.  W.  747.  A  statement  that  accused 
looked  ** kinder  worried"  is  admissible.  State  v,  Bradley 
(Vt.),  24  Atl.  1053.    And  a  statement  as  to  whether  parties 
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quarreled  is  competent  (21  Cyc.  929) ;  and  that  an  arrange- 
ment was  made  the  day  before,  which  called  decedent  on 
proper  business  to  the  place  where  he  was  killed.  State  v. 
Jones,  64  Iowa  349.  And  State  v,  Austin  (La.),  29  So.  23, 
is  that  the  accused  may  state  the  facts  transpiring  just  prior 
to  and  at  the  time  of  the  killing,  and  the  further  fact  that, 
because  of  these  circumstances,  he  entertained  then  and  there 
the  belief  that  his  brother  was  about  to  be  killed  and  acted 
under  that  belief;  but  the  defense  may  not  go  further  and 
enter  upon  the  inquiry  as  to  the  nature  and  character  of  this 
belief,  because  this  is  a  matter  of  opinion  and  trenches  upon 
the  domain  of  the  jury. 

We  cannot  see  how  Oibson  v.  Burlington,  C.  R.  <&  N.  B. 
Co.,  107  Iowa  596,  aids  the  State.  It  holds  that,  where  a 
witness  testifies  he  saw  the  accident,  and  at  request  of 
one  of  the  defendant's  officials,  went  to  the  latter 's  office, 
exclusion  of  evidence  as  to  why  he  went  and  as  to  any  con- 
versation he  had  with  such  official  was  proper,  there  being 
nothing  to  show  that  the  evidence  was  either  relevant  or 
competent. 

In  a  word,  the  State  admits  it  to  be  the  rule  **that  the 
defendant  may  testify  directly  to  his  belief  and  apprehension 
at  the  time  of  the  homicide  that  he  was  in  immediate  great 
bodily  danger  from  the  deceased,  even  though  the  evidence 
shows  that  he  had  no  reasonable  ground  for  such  belief,  and 
may  give  his  reasons  therefor.''  The  avoidance  is  that  these 
reasons  **  cannot  be  expressed  as  conclusions,  but  must  be  a 
recital  of  the  prior  acts  and  conduct  of  the  deceased  which 
leads  the  defendant  to  belief  that  he  was  about  to  suflFer  death 
or  great  bodily  injury."  The  State  finally  makes  it  clear 
that  the  sole  objection  is  that  the  acts  were  so  remote  in  point 
of  time  from  the  commission  of  the  oflFense  as  that  they  were 
rightly  excluded. 

Self-evidently,  no  sound  argument  for  the  objection  that 
testimony  is  an  unwarranted  conclusion  of  the  witness  can 
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be  even  initiated  by  merely  assuming  that  the  proposed  testi- 
mony would  be  of  that  character.    It  is  not 
6.  Trial :  recep-     denied  that,  on  the  issue  of  self-defense,  evi- 

tion  of  evi-  ' 

uons*"con<^"-    ^®°^®  ^^  Certain  acts  of  hostility  to  thfe  person 
cidef"**^™*"      whom  defendant  is  attempting  to  protect  is 

admissible,  but  asserted  that  ''the  facts  and 
incidents  must  be  recited,  and  not  the  conclusion  of  the 
defendant  as  to  why  he  believed  his  life  or  the  life  of  the 
person  he  claims  to  have  been  protecting  was  in  danger."  If 
this  were  the  law,  and  we  have  attempted  to  show  that  it  is 
not,  it  is  still  assumed  that,  if  the  questions  had  been  per- 
mitted to  be  answered,  the  witness  would  have  stated  nothing 
but  such  conclusions.  She  might  have  said  that  she  had 
seen  the  husband  try  to  stab  the  son  or  to  aim  a  loaded  gun 
at  him,  and  that  she  felt  that  shooting  could  be  prevented 
only  by  her  act.  To  be  sure,  evidence  in  effect  that  was  re- 
ceived, but  the  essential  complaint  is  that  questions  which 
sought  to  elicit  whether  there  was  not  more  were  not  per- 
mitted to  be  answered ;  and  the  State  does  not  make  the  point 
that  the  exclusion  was  harmless  error  because  such  evidence 
was  received,  and  could  not  well  do  so.  If  there  wasonore,  the 
jury  was  entitled  to  hear  it,  and  give  it  such  weight  as  it  saw 
fit ;  and  it  might  have  thought  that  which  was  excluded,  and 
which  was  along  the  same  lines  as  that  which  had  been 
received,  was  of  greater  probative  value  than  that  which  it 
was  permitted  to  hear. 

IV.  It  is  claimed  there  was  error  in  refusing  to  allow 
defendant  to  det€til  her  reasons  and  the  facts  and  circum- 
stances supporting  them  for  believing  that  deceased  would 

kill  her  son.    As  to  this,  the  record  is  this: 
'  fenseofan-  Defendant  was  asked:    **Q.  What  made 

other :  evl-  ^ 

ofaccuSwi*^'  you  think  he  would  kill  your  boyf  She 
bef^'-'corT-  answcrcd,  without  objection:  **A.  Why,  he 
elusions.  ^^  jjjjj^  jjj  ^j^^  corner. ''    Thereupon  the  State 

objected  that  this  was  incompetent,  irrelevant  and  immaterial. 
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and  called  for  the  opinion  and  conclusion  of  the  witness  as 
distinguished  from  facts.  The  court  sustained  the  objection, 
saying  that  it  was  done  **more  particularly  (as  to)  the  latter 
part  of  that  objection.''  To  the  question  what  reason  defend- 
ant had  for  believing  deceased  would  kill  her  son,  the  objection 
that  it  called  for  a  conclusion  as  distinguished  from  the  facts 
was  sustained.  To  the  question  what  facts  defendant  knew 
that  caused  her  to  believe  her  husband  would  kill  her  son, 
objection  **for  all  the  reasons  heretofore  urged  against  the 
competency,  irrelevancy  and  immateriality  and  remoteness 
that  have  been  called  for  by  previous  questions'*  was  sus- 
tained. The  same  objection  was  sustained  to  a  question  what 
circumstances  she  knew  of  in  the  previous  relations  between 
deceased  and  the  son  that  caused  her  to  believe  deceased  would 
kill  her  son. 

She  was  then  allowed  to  state,  without  objection,  that 
she  heard  what  the  son  said  to  deceased  at  the  time  of  the 
homicide,  and  what  she  heard  deceased  say  about  killing  him, 
and  what  she  heard  Mrs.  Smiley  say  with  reference  to  the 
razor,  made  her  **so  nervous."  She  added  that,  when  she 
heard  this,  and  heard  Mrs.  Smiley  scream  "He  has  got  a 
razor,"  and  heard  deceased's  threats,  she  knew  her  son  was 
in  danger,  and  that  she  was  excited.  Then,  to  the  question 
whether  there  were  other  facts  within  her  knowledge  relative 
to  the  conduct  of  deceased  towards  the  son  at  previous 
times  which  contributed  to  make  her  believe  that  her  son 
was  in  danger  at  that  time,  an  objection  that  it  was  immaterial 
and  incompetent  and  called  for  remote  and  immaterial  mat- 
ters, was  sustained. 

Much  that  bears  on  this  point  is  already  said.  In  addi- 
tion, it  is  said,  in  State  v.  Doris  (Ore.),  94  Pac.  44,  that 
reasons  for  carrying  a  weapon  may  be  given.  It  has  been 
held  to  be  competent  for  defendant  to  explain  why  he  was 
carrying  the  deadly  weapon  with  which  he  did  the  killing. 
State  V.  Kretschmar  (Mo.),  133  S.  W.  16. 

We  cannot  agree  that  a  question  like  ''What  reason  had 
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you  for  believing  Mr.  Minella  would  kill  your  sonf '*  was  one 
which  ''was  clearly  asking  for  the  conclusicn  of  the  witness, 
ahd  not  for  the  relation  of  facts  or  incidents  upon  which  the 
inference  might  be  based  that  the  son's  life  was  in  danger." 
In  the  gravity  of  her  situation,  defendant  was  put  into  a 
harassing  position.  If  she  contented  herself  with  merely  stat- 
ing her  belief  that  the  husband  would  kill  the  son,  argument 
could  be  made  to  the  jury  that  this  was  merely  her  imagining, 
and  that  she  had  put  nothing  before  the  jury  to  make  such 
belief  seem  justified  and  reasonable.  But  when  she  attempts 
to  obviate  this  argument,  she  is  met  with  the  assumption  that 
all  she  can  say  to  justify  her  belief  will,  of  necessity,  be  a 
conclusion.  Assuming  that,  notwithstanding  general  and 
well-settled  rules,  she  might  not  speak  on  this  question  by 
way  of  conclusion,  it  was  still  required  that  her  answer,  which 
on  its  face  called  for  no  conclusion,  should  be  received,  and, 
if  it  proved  vulnerable  to  that  objection,  that  it  then  be  elimi- 
nated by  motion  or  by  instruction. 


2. 


In  defense  of  the  exclusion  of  the  statement  that  she 
thought  deceased  would  kill  her  boy  because  he  had  him  in 
the  comer,  the  State  merely  says  this:  that  it  objected  to 

.  the  question  as  incompetent,  irrelevant  and 
^'  7tonof  evf*^"     ii^^atcrial,  and  calling  for  the  opinion  and 
uoM^o^anawer  couclusion   of  the  witucss   as*  distinguished 
to^^fke™ effe?t f roni  the  facts;  and  the  objection  was  sus- 
tained, especially  the  latter  part  of  it,  ''but 
there  was  no  motion  to  strike,  and  the  evidence  was  not 
removed  in  any  way  from  the  consideration  of  the  jury,  so 
that  the  witness  was  permitted  without  objection  to  state  her 
belief  that  the  deceased  was  about  to  kill  her  son." 

A  successful  motion  to  strike  is  not  the  only  thing  that 
removes  evidence  from  the  record;  and  we  cannot  agree  that, 
though  this  objection  was  made  and  sustained  in  the  pres- 
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ence  of  the  jury,  it  still  had  the  testimony.  See  Ford  v. 
Dilley,  174  Iowa  243. 

V.  On  re-examination,  the  witness  T.  B.  0 'Brian  testi- 
fied that  defendant  was  not  ttere  at  any  time  during  the 
inquest,  that  she  asked  witness  to  take  possession  of  every- 
thing, and  that  he  remembered  the  conversa- 
^*  maifce  afore-  tion  he  had  with  her.  Thereupon,  this  ques- 
of  malice  :evi-   tion  was  asked:       And  she  gave  you  some 

directions,  didn't  she,  with  reference  to  the 
disposition  of  the  body."  To  this,  the  objection  that  it  was 
immaterial  was  sustained.  The  question  was  then  asked 
whether,  on  the  afternoon  immediately  after  the  shooting, 
defendant  made  some  suggestion  to  witness  about  how  the 
body  should  be  put  away.  The  same  objection  was  sustained 
to  this. 

It  is  insisted  that  the  conversation  inquired  for  was  a 
part  of  the  res  gestoe,  and  that,  on  the  question  of  malice, 
defendant  had  the  right  to  prove  that,  immediately  following 
the  homicide,  she  insisted  that  the  body  of  the  deceased  be 
suitably  prepared  for  burial.  It  is  urged  that  this  was  ad- 
missible under  the  rule  that  malice  or  intent  may  be  shown 
by  subsequent  conduct,  which  includes  any  unseemly  conduct 
toward  the  body  of  the  deceased  or  any  indignity  offered  it 
by  the  accused  (6  Encyc.  of  Ev.,  page  635) ;  and  anything 
should  be  considered  which  is  in  conflict  with  the  lack  of 
remorse  or  sympathy  which  characterizes  the  deliberate  mur- 
derer, such  as  that  accused  at  once  commenced  deploring 
and  interposing  excuses  for  the  act  and  to  apply  such  simple 
remedies  to  restore  the  person  as  were  within  his  power 
{Silgar  v.  People,  107  111.,, at  574) ;  and  our  attention  is  called 
to  a  case  which  holds  that  it  is  admissible  that  defendant  said, 
5  or  6  minutes  after  the  affray : 

'*I  am  afraid  I  have  cut  him  bad.  I  didn't  aim  to  do  it. 
Lor,  what  will  I  dof  Won't  you  go  for  a  doctor!  I  will 
pay  for  it,*' 
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Notwithstanding,  we  are  satisfied  that  asking  an  outsider 
to  take  possession  of  everything,  and  directions  **with  refer- 
ence to  the  disposition  of  the  body"  and  **some  suggestions 
to  you  about  how  the  body  should  be  put  away"  are  not 
available  to  the  defendant  who  made  them,  even  though  they 
were  made  soon  after  the  homicide.  We  agree  with  the  State 
that  the  testimony  was  irrelevant  and  immaterial.  We  are 
not  shaken  in  our  conclusion  that  the  arrangements  as  to  the 
burial  were  immaterial,  because  counsel  for  appellant  confesses 
from  knowledge  **how  difficult  it  is  to  be  accurate  concerning 
the  sordid  details  of  life  while  entranced  with  the  allurements 
of  exalted  public  station,"  nor  by  his  claim  that,  **in  the 
stress  of  other  and  more  fascinating  engagements,  they  (coun- 
sel for  the  State)  have  overlooked  the  record."    The  record 

has  been  fully  brought  to  our  attention,  and  our  aforesaid 

» 

conclusion  rests  upon  that. 

VI.  Frank  Hoskinson  testified  that  he  heard  the  report 
of  the  shots;  that,  not  long  after,  he  saw  the  defendant;  that 
she  was  with  a  Mr.  Jones;  that  they  met  her  coming  down 

'the  road  a  little  ways ;  and  that  she  said  she 

^^'  2S?dl?fara-      ^^^    ^^°®    ^^^    shooting. 

vereauons'^Pn-  ^^  cross-cxaminatiou,   the  witness  was 

part"effec^'     asked  whether  defendant  did  not  say  there 

**that  she  had  to  do  what  she  had  done  to 
protect  her  son.  * '  Answer  was  excluded  on  the  objection  that 
it  was  not  proper  cross-examination. 

Under  Code  Section  4615,  when  a  part  of  a  conversation 
is  received,  all  on  the  subject  should  be  received;  and  cita- 
tions for  appellant  sustain  and  apply  such  statute  provisions. 

We  must,  therefore,  concede  that  the  witness 
11.  ajt>eal  AND       should  have  been  permitted  to  answer.    We 

SRROR  .  Iiai*ITl** 

rorfeous'exciu-   ^^y  farther  assume  that  the  answer  would 
denc^^^^^"        have  been  part  of  the  res  gesice.    But  the 

error  was  harmless,  because  defendant  called 

Vol.  177  Ia.— 20 
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this  witness  later,  and  did  not  then  attempt  to  get  what  had 
in  the  cross-examination  been  refused  her. 

State  V.  Bniledge,  135  Iowa  581,  relied  on  by  the  appel- 
lant, is  readily  distinguishable,  though  appellant  contends  it 
is  conclusive.  There,  a  witness  for  the  State  was  allowed  to 
make  a  statement,  and  the  defendant  was,  on  cross-examina- 
tion, not  allowed  to  inquire  whether  he  did  not  state  in  that 
same  connection,  and  as  a  part  of  the  same  conversation,  that 
he  was  compelled  to  do  so  for  his  own  protection.  The 
defendant  could  not  be  compelled  to  cure  the  error  in  cross- 
examination  by  calling  the  State's  witness,  who  might  be 
hostile.  In  this  case,  the  defendant  voluntarily  and  generally 
called  the  same  witness.  If  she  is  without  what  the  cross- 
examination  would  have  supplied,  it  is  due  to  the  fact  that 
she  did  not  interrogate  her  own  witness  upon  the  point.  That 
is  to  say,  if  anji^hing  favorable  was  excluded  on  the  cross- 
examination,  nothing  prevented  its  being  elicited  when  the 
same  witness  was  called  by  the  defense.  The  differentiation 
attempted  by  the  appellant  as  to  Davis  v.  Simma^  14  Iowa  154, 
is  not  tangible.  If  in  that  case  the  error  was  cured  by  a 
permission  to  call  a  witness,  it  surely  was  obviated  where,  as 
here,  with  or  without  permission,  the  witness  was  called. 
Disposing  of  the  point  as  we  do,  we  are  not  concerned  with 
*  cases  like  Upton  v.  KnoU,  32  Iowa  121,  and  Glassman  v.  Chi- 
cago, R.  I.  &  P.  R,  Co.,  166  Iowa  254,  261,  cases  which  favor 
libera!  cross-examination  and  hold  that,  ordinarily,  a  refusal 
to  allow  cross-examination  on  relevant  matters  is  ground  for 
reversal.  If,  as  is  said  in  the  reply,  **the  evidence  sought 
from  Hoskinson  would  have  been  of  immeasurable  value  to 
the  defendant,"  full  opportunity  to  have  this  valuable  testi- 
mony was  accorded.  We  are  unable  to  see  why  "it  could  be 
conveyed  to  the  jury  through  no  other  avenue  than  the  pro- 
posed cross-examination.'* 

VII.    Instruction  5,  offered  and  refused,  presents  the 
claim — and  one  case  from  Florida,  one  from  Texas  and  nine 
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of  our  own  cases  sustain  it — ^that,  on  evidence  that  defendant 

acted  in  defense  of  her  son,  the  burden  is  on 
^^'  feSMo?fn-^^'  the  State  to  show  beyond  a  reasonable  doubt 
dence':  burden  that  shc  was  uot  acting  justifiably  upon  rea- 
sonable and  honest  apprehension  that  what 
she  did  was  necessary  to  save  the  son.  Appellant  errs  in 
the  statement  in  reply  that,  because  this  is  good  law,  the 
whole  question  is,  **Must  we  show  that  she  did  act  in  defense 
of  her  son,  or  must  the  State  show  that  she  did  not  act  in 
defense  of  her  son?"  The  question  is  whether  the  court  did 
not  in  full  effect  charge  what  is  the  essence  of  the  instruction 
refused.  Part  of  the  first  step  is  found  in  a  declaration  in 
Instructions  27,  28,  30  and  31,  in  effect  that  the  shooting 
was  justified  if  done  upon  reasonable  though  mistaken  appre- 
hension that  it  was  necessary  to  save  the  son.  Then  comes  a 
charge  that  the  State  must  overcome  the  general  denial 
effected  by  plea  of  not  guilty,  with  evidence  showing  guilt 
beyond  a  reasonable  doubt ;  then  No.  17,  that  only  an  assault 
which  is  without  justification  raises  an  inference  of  intent  to 
kill.  In  Instruction  22,  dealing  with  murder  in  the  second 
degree,  it  is  charged  that,  to  sustain  a  conviction  for  it,  it 
must  be  found  beyond  a- reasonable  doubt,  among  other  things, 
that  the  assault,  shooting  and  killing  were  done  by  the 
defendant  unlawfully,  feloniously  and  with  malice  afore- 
thought, without  justifiable  cause  or  lawful  excuse.  The  same 
thought  is  embodied  in  No.  25,  in  dealing  with  manslaughter. 
Finally,  in  Instruction  32,  the  jury  is  charged  that  defendant 
is  not  required  to  establish  that,  at  the  time  of  the  alleged 
homicide,  in  whatever  she  did  do,  if  anything,  she  was  acting 
in  self-defense,  but  the  burden  is  on  the  State  to  establish 
beyond  a  reasonable  doubt  that  she  was  not  acting  in  self- 
defense  ;  and  that,  if  the  State  has  failed  in  this  respect,  or  if, 
upon  a  consideration  of  all  the  evidence,  including  that  offered 
upon  the  defense  of  self-defense,  the  jury  has  reasonable  doubt 
of  guilt,  there  should  be  a  verdict  of  not  guilty. 
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2. 

Nine  of  our  cases,  and  one  from  Louisiana,  present  with 
much  amplification  the  undoubted  proposition  that  conflicting 
instructions  cannot  be  sustained,  especially  where  the  one  that 
is  erroneous  is  unequivocal,  while  the  one  claimed  to  cure  is 
general  or  vague.  We  find  nothing  in  the  instructions  to 
which  this  law  rule  is  applicable. 

VIII.  We  have  carefully  examiued  the  very  large  num- 
ber of  authorities  cited  upon  elementary  propositions  involved 
in  the  rules  on  when  testimony  is  received  or  not  received 

as  part  of  the  res  gestce.  They  satisfy  us,  as 
18.  BSviDBNCEirM    we  were  satisfied  before  the  examination,  that 

gestas:  ulti- 
mate test :  the  close  connection  in  time  between  the  state- 
spontaneity  : 

logical  reia-       ment  and  the  act  of  which  it  is  said  to  be  a 

uon. 

part  is  an  element  for  consideration ;  that  be- 
ing close  in  point  of  time,  however,  is  not  all  of  the  basis  for 
receiving  such  evidence,  and  that  the  ultimate  test  is  spon- 
taneity and  logical  relation  to  the  main  event;  that  the  tend- 
ency  of  the  modern  cases  is  to  be  liberal  in  the  reception  of 
such  testimony;  and  that  declarations  are  not  to  be  rejected 
as  part  of  the  res  gestce  merely  because  a  third  person  instead 
of  the  accused  makes  the  statement.     ^ 

We  may  pass  these  abstractions  and  proceed  with  the 
concrete  question.  The  jury  could  find  that  Nellie  Smiley, 
when  deceased  fell  to  the  floor  dead,  screamed  that  her  mother 

had  killed  him ;  that  she  hastened  immediately 

"•  ^uS^iSi*"**    out  of  the  house  to  Hoskinscn's  home,  a  block 

tTonfTm^cii-  distant;  that  there,  in  great  excitement,  she 

declared  that,  when  deceased  was  shot,  he  was 
attempting  to  kill  Charley  with  a  razor;  that  she  took  the 
razor  from  his  hand  and  had  lost  it  in  the  street  on  her  way 
to  the  Hoskinsons.  The  razor  belonging  to  deceased  was 
searched  for  and  found  on  the  street  that  Nellie  had  traversed 
to  reach  the  Hoskinsons.  If  the  jury  believed  it,  she  con- 
firmed these  statements  later,  and  in  a  calmer  mood.    There 
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was  the  testimony  of  others  which,  if  believed,  established 
to  be  true  what  Mrs.  Smiley  had  declared  to  the  Hoskinsons. 
The  Hoskinsons,  Frank  and  Nora,  testified  to  the  declaration 
Mrs.  Smiley  made  to  them,  directly  after  she  had  run  to  their 
house  from  the  place  of  and  immediately  after  the  commission 
of  the  homicide.  When  a  witness,  Mrs.  Smiley  in  effect  testi- 
fied that  she  had  not  made  these  declarations.  The  court 
charged  on  the  theory  that  what  the  witness  had  said  to  the 
Hoskinsons  might  be  considered  by  them  as  impeachment — 
that  is  to  say,  impeachment  by  showing  that  the  witness  had, 
out  of  court,  made  statements  differing  from  her  testimony. 
This  is,  of  course,  right.  If  the  witness  testified  to  a  state  of 
facts,  and  the  declarations  made  to  the  Hoskinsons  were  con- 
trary to  her  testimony,  those  declarations  were  receivable  thus 
to  impeach  her;  but  the  court  erred  in  limiting  the  declara- 
tions and  the  statements  of  Smiley  or  of  the  Hoskinsons  as  to 
what  declarations  Mrs.  Smiley  made,  to  being  impeaching.  A 
statement  which  is  confessedly  made  under  such  circumstances 
as  to  be  part  of  the  res  gestm  would,  if  differing  from  the  tes- 
timony given  by  the  declarant,  be  receivable  in  impeachment 
of  that  testimony.  But  it  would  be  more  than  impeachment. 
If  the  jury  believed  that  the  declarations  were  made,  and  if 
they  were  part  of  the  res  gestcB,  then  they  were  receivable  not 
only  in  impeachment,  but  also  as  substantive  evidence  of  the 
matters  stated.  The  court  took  the  position  that  although  the 
witness  were  believed  to  have  screamed  out,  under  conditions 
that  excluded  premeditation,  that  deceased  was  about  to  kill 
Charley  with  a  razor,  and  witness  took  it  away  from  him,  and 
denied  on  the  witness  stand  the  having  made  such  a  statement, 
the  statement  itself  would  merely  go  to  credibility.  If  it  was 
part  of  the  res  gestce,  it  did  more  than  that.  It  permitted 
the  jury  to  consider  it  on  the  question  whether  it  was  true  in 
fact  that  deceased  thus  assaulted  the  son  with  a  razor,  and 
that  taking  it  away  from  him  alone  prevented  the  consumma- 
tion of  the  assault. 
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IX.  Six  cases  are  cited  for  the  proposition  that  the 
defense  of  alibi  should  not  be  disparaged  by  the  court;  one 
text  book,  to  define  the  limits  beyond  which  disparaging  an 

alibi  may  not  properly  go;  two  others  con- 
^^'  Stw^'inaitruc-    demn  the  disparagement  of  classes  of  testi- 

UonB :  &dvice  m  ■■  t*i  •       rm 

andcauUon:      mony  other  than  alibi.    These  are  all  urged 

d  ispar  a^^ement 

of  defense:        for    the    proposition    that    Instruction    37 

seLf-defenae.  '^     '^ 

improperly  disparages  the  defense  of  self- 
defense.  So  far  as  instructing  on  alibi  is  concerned,  this 
court  permits  that  disparagement  which  the  cases  cited  by 
appellant  condemn.  See  State  v.  Bowlcmd,  72  Iowa  327; 
State  V.  Blunt,  59  Iowa  468 ;  State  v.  Worthen,  124  Iowa  408. 

The  State  urges  that  Mcintosh  v.  State  (Ind.),  51  N.  E. 
354,  completely  sustains  the  instruction  here  complained  of. 
We  think  that,  in  so  far  as  it  does  this,  it  is  done  by  way  of 
dictum,  but  we  are  inclined  to  fully  approve  that  dictum, 
which  is  that : 

''While  the  trial  court  ought  not  in  any  manner,  in  its 
charges  to  the  jury,  to  disparage  or  cast  suspicion  upon  any 
legitimate  defense  interposed  in  an  action,  still,  if  necessary 
in  the  interest  of  justice,  it  is  certainly  the  right  and  duty  of 
the  judge  to  give  to  the  jury  such  advice  and  such  caution  as 
will  aid  them  in  arriving  at  a  true  and  just  decision  in  the 


case." 


The  State  does  not  cite  State  v.  Piemot,  167  Iowa  353, 
upon  this  point,  but  we  think  it  is  a  full  approval  of  Instruc- 
tion 37.  In  that  case,  instructions  putting  the  burden  on  the 
State  to  show  that  the  defendant  did  not  act  in  self-defense 
were  given,  and  then  it  was  charged : 

*'The  defense  of  self-defense,  and  the  evidence  relating 
thereto,  should  be  carefully  scrutinized  and  considered  and 
weighed  by  the  jury  to  the  end  that  if  an  accused  was  in  fact 
acting  in  self-defense  he  should  not  be  found  guilty,  but  if  he 
was  not  acting  in  self-defense,  then  a  due  regard  for  the  ends 
of  justice  and  peace  and  welfare  of  society  demand  that  per- 
sons guilty  of  crime  may  not  make  use  of  that  plea  as  a  means 
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of  defeating  justice,  and  to  protect  him  from  criminal  respon- 
sibility for  a  violation  of  the  criminal  statutes  of  our  state." 

The  instruction  complained  of  does  in  no  substantial 
regard  differ  from  the  one  approved  in  the  Piemoi  case,  and 
we  are  content  with  the  holding  of  that  case. 

X.  Instruction  10,  refused,  is  that  evidence  has  been 
introduced  tending  to  show  that,  immediately  after  the  shoot- 
ing, one  Charles  Tovrea  was  seen  on  the  premises  with  a 

revolver  in  his  hand;  that  he  was  subse- 
^^'  Sw^'S^  quently  accused  of  the  murder,  and  has  fled 
rect  extrajudi-  the  jurisdiction  of  the  court. 

clal  conf  es* 

Bions  of  an-  It  is  the  contention  of  the  appellant  that, 

other.  '^'^ 

because  flight  is  evidence  of  guilt,  or  at  least 
may  be  evidence  tending  to  connect  accused  with  the  offense, 
confessions,  if  understandingly  made,  etc.,  are  evidence  whose 
weight  is  for  the  jury;  and,  because  it  may  be  shown  that  one 
charged  with  a  crime  told  a  falsehood  in  denying  it,  that, 
therefore,  the  court  should  have  given  said  instruction.  Flight 
and  the  like  are  receivable  against  the  accused,  and  his  con- 
fession may  be  receivable.  But,  notwithstanding  the  criticism 
of  Mr.  Wigmore,  it  seems  well  settled  that  this  does  not  apply 
to  extrajudicial  confessions  by  a  third  person.  Donnelly  v. 
United  States,  33  Sup.  Ct.  Rep.  449,  point  12,  and  State  v. 
West  (La.),  12  So.  7,  which  latter  holds  that,  where  a  third 
person,  some  time  after  the  commission  of  the  homicide, 
declares  that  he  killed  the  deceased,  such  declaration  must  be 
rejected  as  hearsay,  if  the  party  making  it  had  escaped.  Both 
are  cited  by  appellant. 

If  a  confession  by  a  third  person,  whether  made  outright 
or  deducible  from  conduct,  will  not  avail  the  accused,  evidence 
tending  indirectly  to  establish  a  confession  by  the  third  person 
cannot  aid  the  accused. 

It  is  true  that  this  does  not  result  iil  justifying  the  exclu- 
sion of  testimony  tending  to  show  that  another  than  the 
defendant  is  guilty;  and  that,  if  there  is  a  reasonable  doubt 
which  one  of  several  parties  is  guilty,  they  must  all  be 
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acquitted,  for  which  propositions  the  appellant  cites  authori> 
ties.  But  as  to  this,  we  have  to  say  that  because  this  may 
be  the  law  it  does  not  follow  that  something  in  the  nature 
of  a  confession  by  third  persons  is  evidence  that  someone 
other  than  the  accused  is  guilty,  or  raises  a  reasonable  doubt 
as  to  his  guilt.     See  State  v.  Piemot,  167  Iowa  353. 

XI.  Instruction  9,  refused,  is  that  evidence  has  been 
introduced  tending  to  show  that,  immediately  after  the  shot 
was  fired  resulting  in  the  death,  one  Cole  Tovrea  was  seen  in 

possession  of  the  revolver.  Exhibit  1;  that 

17.  Homicide:  In-    '^ 

structions^       shortly  thereafter  he  had  in  his  possession 

?usS^a1?eSd-  ^^^  ^^^  ^^^  cartridges,  Exhibit  4,  introduced 
ant  acu.  jj^  evidcncc ;  that  he  was  subsequently  charged 

with  the  murder  of  Victor,  and.  thereafter  denied  having  had 
possession  of  either  of  the  articles  referred  to  in  this  instruc- 
tion; and  that,  if  the  jury  believes  he  had  in  his  hands  the 
revolver  in  question  at  the  time  when  and  in  the  room  where 
Victor  lost  his  life,  and  that  shortly,  afterwards  he  hid  and 
concealed  it  and  the  cartridges  in  question,  and  subsequently 
denied  the  possession  of  either  of  said  articles,  then  such  facts 
are  proper  to  be  considered  in  determining  who  fired  the  fatal 
shots ;  and  if,  from  such  evidence,  when  considered  in  connec- 
tion with  all  the  other  testimony,  a  reasonable  doubt  is  enter- 
tained as  to  who  fired  the  fatal  shots,  there  should  be  an 
acquittal. 

We  think  there  was  evidence  to  which  this  instruction  was 
applicable,  and,  as  we  understand  it,  the  answer  of  the  State 
is  that  the  defendant  admitted  that  she  did  the  killing  and 
rested  her  defense  wholly  upon  justifying  the  homicide ;  that 
this  was  the  theory  of  the  trial ;  and  that,  therefore,  it  was  not 
error  to  refuse  to  submit  whether  someone  other  than  defend- 
ant may  not  have  done  the  killing.  The  appellant  contends 
that  the  admission  does  not  go  so  far,  and  not  beyond  admit- 
ting the  firing  of  shots  which  may  or  may  not  have  caused  the 
death.  In  our  opinion,  the  strongest  that  it  may  be  put  for 
the  State  is  that  the  jury  might  have  found  that  the  defendant 


r. 
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had  admitted  the  killing,  and  think  that,  under  the  circum- 
stances, this  instruction  should  not  have  been  refused. 

XII.  The  record  here  is  in  such  conditio):i  as  to  presen- 
tation as  that  we  should  not  pass  upon  the  claim  of  the  appel- 
lant that  there  was  no  evidence  justifying  submitting  murder 
in  the  first  degree  and  murder  in  the  second  degree,  and  that 
error  was  committed  in  submitting  these  to  the  jury. 

For  the  errors  pointed  out  in  Divisions  2,  3,  4,  8  and  11, 
the  judgment  must  be — Reversed, 

Evans,  C.  J.,  LiVnn  and  Gaynor,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  G.  L.  Riley,  Appellant. 

ADULTERY:    Evidence — StUBclency—- Disposition   and   Opportonity. 

1  Disposition  to  oommit  adultery  and  opportunity  to  commit  it  are 
not,  of  themselves,  sufficient  to  support  a  conviction.  Evidence 
reviewed,  and  beld  that  the  evidence  embraced  much  more  than 
mere  disposition  and  opportunity. 

ADULTERT:    Election  Between  Acts — Continnoos  AdnlterouB  Per- 

2  fonnance.  No  election  need  be  required  by  the  State  of  the  act 
on  which  it  will  rely  for  a  conviction  when  the  record,  ample  to 
support  a  conviction,  does  not  show  any  specific  and  definite  act 
of  sexual  intercourse,  but  simply  a  continuous  adulterous  perform- 
ance between  the  defendant  and  the  guilty  spouse. 

OBIMINAIi  LAW:    Kew  Trial— Reference  to  Failure  to  Testify.    A 

3  declaration  by  the  public  prosecutor  in  argument,  on  the  trial  of 
a  charge  of  adultery  in  which  defendant  was  not  a  witness,  that 
"There  has  not  been  any  testimony  to  explain  why  they  (mani- 
festly meaning  defendant  and  the  guilty  spouse)  were  out  on  that 
lonely  byway;  why  have  they  not  explained  that?"  is  not  such  a 
reference  to  defendant's  failure  to  testify  as  to  necessitate  a  new 
trial  under  Sec.  6484,  Code,  1897,  the  guilty  spouse,  not  on  trial, 
being  present  and  not  having  made  any  explanation. 

Appeal  from  PMawaitaume  District  Court. — Thomas 

Abthur,  Judge. 

Thubsday,  June  29,  1916. 
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The  defendant  was  convicted  of  having  committed  the 
crime  of  adultery,'  and  appeals. — Affirmed, 

KiUpack  &  Northrop,  for  appellant. 

Oeorge  Cosson,  Attorney  Qeneral,  John  Fletcher^  Assist- 
ant Attorney  General,  C.  E.  Swamsom,  County  Attorney,  and 
E.  R,  Jackson,  Assistant  County  Attorney,  for  appellee. 

Ladd,  J. — The  indictment  was  returned  July  23,  1915, 
accusing  defendant  of  having  committed  the  crime  of  adultery 
with  Clara  Dethlefs,  she  being  a  married  woman.    The  evi- 
dence tended  to  show  that  she  was  living  with 
*  dence:Bufh-    .  her  husband  on  a  farm,  and  that  defendant 

ciency :  dispoBi- 

lion  and  oppor-   was  employed  by  him  as    hired  man'*  in  the 

fall  of  1914,  and  continued  as  such  until  his 
discharge  in  August,  1915.  That  he  exceeded  the  scope  of  his 
employment,  this  record  leaves  no  doubt.  Though  no  specific 
act  of  intercourse  was  proven,  the  disposition  to  indulge 
therein  was  fully  established,  and  opportunities  too  numerous 
to  mention  afforded.  Of  course,  this  was  not  enough  to  justify 
conviction.  State  v.  Thompson,  133  Iowa  741.  There  must 
have  been  other  evidence,  in  addition  to  that  of  disposition 
and  opportunity,  tending  to  overcome  the  presumption  of 
innocence — ^which  continued,  notwithstanding  temptation, 
until  so  overcome — ^to  have  warranted  the  inference  of  guilt. 
And  there  was  plenty  of  such  evidence.  Among  other  things, 
the  evidence  tended  to  show  that  defendant  was  seen  hugging 
the  wife  while  riding  in  the  back  seat  of  the  vehicle  her  hus- 
band was  driving;  that  at  a  party  he  alluded  to  intercourse 
in  her  presence,  at  which  she  giggled,  and,  returning  after 
the  husband  and  children  had,  required  the  little  girl  to  walk 
by  the  roadside  while  he  used  the  road  with  his  arm  around 
her  mother ;  that  when  the  husband  was  away  the  lights  were 
not  turned  on  until  a  visiting  neighbor  had  rapped  on  the 
door  several  times ;  that  defendant  drove  to  town  repeatedly 
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with  the  wife  without  the  husband's  permission,  and  in  a 
roundabout  way  returned  late;  that  after  unhitching  the 
team  they  slipped  away  from  the  lantern  into  the  darkness; 
that  while  holding  the  wife  on  his  lap  the  chair  broke;  that 
he  promised  the  little  girl  candy  if  she  T^ould  keep  a  lookout 
for  the  return  of  the  father  from  the  field — he  and  the  wife 
being  in  the  house ;  that,  in  the  afternoon  of  July  3,  1915,  he 
left  Avoca,  where  he  was  attending  the  races  with  the  family, 
accompanied  by  the  wife,  without  the  husband's  knowledge, 
for  Omaha,  and  neither  returned  until  the  following  Monday ; 
that  he  secretly  accompanied  the  wife  to  Council  Bluffs  to 
purchase  a  stove,  neither  returning  until  the  following  day; 
that  he  neglected  work  assigned  in  the  absence  of  the  husband, 
who  discovered  on  his  return  that  his  wife's  bed  had  been 
occupied;  that  he  and  the  wife  winked  and  smiled  at  each 
other  across  the  table;  and  that  he  said  to  Peterson,  in  sub- 
stance, that  he  got  all  the  intercourse  he  wanted  where  he 
was  working. 

Though  no  specific  act  is  pointed  out  by  this  evidence,  no 
one  can  read  the  record  without  being  convinced  of  the  con- 
tinuous illicit  relations  of  the  parties  extending  over  a  con- 
siderable period  of  time.    But  the  commission 
^'  ^S^™t^^n^"  of  the  offense  cannot  be  fixed  upon  as  hap- 

actB :  continu-  .  .  ..  _x   •    i 

ous  aduiterou»     pcning  at  any  one  time  any  more  certainly 

than  at  another,  and  greater  certainty  than 
is  possible  under  the  evidence  is  never  required.  While  the 
evidence  leaves  no  doubt  of  the  adulterous  relation  of  the  par- 
ties at  the  farm,  it  does  not  point  to  any  specific  acts  between 
which  the  State  might  have  been  required  to  elect.  Their 
course  was  in  the  nature  of  a  continuous  performance,  and 
there  was  no  error  in  holding  the  evidence  sufficient  to  con- 
vict, nor  in  refusing  to  require  an  election  as  to  what  act  the 
State  would  rely  on  for  conviction.  State  v.  Higgins,  121 
Iowa  19 ;  State  v.  Narris,  122  Iowa  154. 

The  county  attorney,  in  referring  to  the  incident  of  the 
defendant  and  the  wife's  passing  along  a  road  not  much 
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traveled,  exclaimed,  **  There  has  not  been  any  testimony  to 

explain  why  they  were  out  on  that  lonely 

**  ne^^trTai^  re? '  ^y^^y  >  ^^y  ^^^^  ^^^^  ^^^  explained  that  f ' ' 
tfT^uxy'*""'*^  ^  defendant  did  not  take  the  stand,  this  is 

said  to  violate  the  statute  prohibiting  refer- 
ence thereto.  As  said  in  State  v.  Hasty,  121  Iowa  507,  an 
argument  is  essential  to  show  the  connection.  A  witness  other 
than  the  defendant — that  is,  Mrs.  Dethlefs — ^might  have  made 
the  explanation,  and  the  remark  cannot  be  regarded  as  a  vio- 
lation of  the  statute  forbidding  allusion  to  the  omission  of 
defendant  to  testify.  State  v.  Krampe,  161  Iowa  48;  Staie 
V.  Perry,  165  Iowa  215 ;  State  v.  Kimes,  152  Iowa  240 ;  Staie 
V.  Hector,  158  Iowa  664. 

We  are  of  opinion  that  the  accused  was  accorded  a  fair 
trial  and  rightly  convicted  of  the  offense  charged. — Affirmed, 

Evans,  C.  J.,  Qaynob  and  Salinger,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Sherman  See,  Appellant 

nrroXIOATING  UQTTOBS:    Knlsance— LialilUty  of  Agent.    It  is 

1  no  defense  that  one  engaged  in  the  unlawful  sale  of  intoxicating 
liquors  was  acting  as  agent  for  another.  (Sec.  2382,  Code  Supp., 
1913.) 

OBIMINAL  LAW:    Defenses  —  Entrapment  —  Intoxicating  Llquoxs. 

2  One  engaged  in  the  execution  of  a  criminal  design  of  his  own  con- 
ception ms,y  not  defend  a  prosecution  therefor  on  the  ground  that  he 
was  entrapped  by  deception.  So  held  where  the  officers  of  the  law 
entrapped  defendant  in  the  unlawful  sale  of  intoxicating  liquors 
by  buying  such  liquors  of  defendant  with  money  furnished  by  the 
state. 

OBIMIKAL  LAW:    Tiial— Instructions— TJtglng  Desirability  of  Ver- 

3  diet.  Instructions  given  as  a  last  resort  to  prevent  a  disagree- 
ment, in  substance  impressing  upon  the  jury  the  desirability  of 
reaching  an  agreement  and  urging  the  jury  to  lay  aside  all  pride 
of  opinion  and  to  give  due  heed  to  the  arguments  of  each  other 
and  of  the  majority,  et  cetera,  held  unobjectionable  in  the  case  at 
bar. 
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INTOXICATIKa'  LIQTJOBS:  NtUsance— IiUBtnictionB — Pxesomption 
4  of  Ulegal  Sale  as  Affecting  Burden  of  Proof.  While  the  State 
must  establish  defendant's  guilt  of  the  unlawful  sale  of  intoxi- 
cating liquors  beyond  a  reasonable  doubt,  yei  defendant  cannot 
complain  that  the  jury  is  also  told  that  the  finding  of  such  liquors 
in  the  public  place  of  business  of  one  not  authorized  to  keep  and 
sell  the  same  raises  a  rebuttable  presumption  against  defendant 
that  such  liquors  were  kept  for  unlawful  purposes. 

TBIAL:  Argnment  of  ConnBel — ^Iinproper  Argnment— Cozing  Error. 
6  Objectionable  argument,  when  promptly  rebuked  and  discredited 
by  the  court,  with  admonition  to  the  jury  to  wholly  disregard  the 
same,  will  not  constitute  reversible  error,  especially  when  such 
argument  was  in  direct  reply  to  an  equally  objectionable  argument 
by  the  opposing  counsel. 

TRIAL:    I>eli1>eration8  of  Jury— Jtixy  Taking  Kon-Xntrodnced  Ez- 

6    hibits— Belated  Objection.    The  objection  that  the  jury  on  its 

retirement  had  taken  with  it  a  certain  exhibit,  only  a  part  of 

which  had  been  received  in  evidence,  made  for  the  first  time  after 

the  jury  had  deliberated  for  some  40  hours,  is  not  timely. 

Appeal  from  Appanoose  District  Cottrt. — ^Francis  M. 

Hunter,  Judge. 

Thursday,  June  29,  1916. 

The  defendant  was  indicted,  tried  and  convicted  for 
maintaining  a  liquor  nuisance,  and  appeals. — Affirmed. 

Howell,  Elgin  i&  Howell,  for  appellant. 

Oeorge  Cosson,  Attorney  General,  and  John  Fletcher, 
Assistant  Attorney  General,  for  appellee. 

Preston,  J. — 1.  The  claim  of  the  State  is  that  defend- 
ant sold  intoxicating  liquors  to  two  persons  who  were  acting 
as  state  agents  under  the  so-called  State  Agents'  Act,  being 

Sections  65-a  to  65-d,  inclusive,  Code  Supple- 
1.  iNToxicATiNo     mcntal  Supplement,  1915.     There  was  also 

LIQUORS :  nui-  ^^  ' 

of  a^ent**^*^*^^    evidence  of  a  search  where  bottles  of  liquor 

were  seized  and  later  condemned.  The 
defendant  denied  that  he  ever  at  any  time  sold  liquor  to 
either  of  these  parties,  but  claims  that  on  one  occasion  he  did 
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buy  liquor  of  another  person  as  a  favor  for  one  of  the  agents. 
The  defendant  claimed  that  he  was  not  the  owner  of  the  place, 
but  was  running  it  for  his  mother.  It  is  not  material  whether 
he  was  running  it  or  whether  he  was  acting  as  a  derk  or 
employee  for  his  mother. 

One  of  the  agents,  after  testifying  to  the  fact  that  he  was 
working  under  the  directions  of  the  attorney  general,  testifies, 
in  substance,  that  he  bought  one  half-pint  of  whisky  from 

defendant,  which  defendant  put  in  a  pint 

'  defenseateiv-^'  bottlc, — and  the  liquor  was  produced,  with 

toxicating    "      the  private  mark  of  the  agent  thereon;  that 

UquorflL 

he  paid  defendant  50  cents  for  it;  that 
defendant  got  the  bottle  from  under  the  counter  in  the  lunch 
room  and  went  back  into  the  kitchen,  came  back  and  delivered 
the  bottle  in  the  front  room,  and  then  he  gave  defendant  50 
cents  for  it.  He  says  he  did  not  pay  the  50  cents  until  after 
defendant  had  delivered  to  him  the  liquor ;  denies  that  he  told 
defendant  that  he  was  cold  or  frozen  or  anything  of  that  kind. 

The  other  state  agent  testifies  to  a  similar  transaction, 
but  at  another  date,  and  testifies  that  at  still  another  time  he 
bought  a  pint  of  whisky  of  defendant,  and  that  he  saw  two 
or  three  other  people  buying  intoxicating  liquors  there  at 
other  times. 

The  contention  of  defendant  is  that,  even  though  the  jury 
should  find  that  defendant  sold  liquor  to  either  of  the  state 
agents,  it  was  procured  at  their  instance  and  request;  and 
because  of  the  fact  that  they  were  agents  for  the  State,  buy- 
ing the  liquor  with  money  furnished  or  repaid  by  the  State, 
the  State  could  claim  no  liability  on  the  part  of  the  defendant, 
because  the  crime  of  which  defendant  was  charged  was  com- 
mitted at  the  solicitation  of  and  instigated  by  the  State.  The 
statutes  referred  to  are,  substantially,  that  the  duty  of  such 
state  agents  is  to  aid  in  the  capture,  detention,  arrest  and 
prosecution  of  persons  committing  crime  or  violating  the  laws 
of  the  state.  We  think  there  is  no  merit  in  this  claim,  because 
there  is  no  evidence  to  show  that  the  agents,  at  the  time  in 
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question,  improperly  solicited  the  defendant  to  commit  the 
acts.  The  transaction  appears  to  have  been  the  ordinary  one 
of  a  person  calling  for  a  certain  article  and  purchasing  it. 
The  purpose  was  to  ascertain  whether  defendant  was  violat- 
ing  the  law,  and  the  acts  of  such  agents  in  procuring  testi- 
mony in  this  manner  are  no  different  from  the  act  of  a 
detective  in  procuring  evidence.  The  holdings  are  that  it  is 
not  a  defense  to  a  prosecution  for  the  illegal  sale  of  intoxi- 
cating liquors  to  show  that  the  purchase  was  made  by  a 
detective  or  hired  informer.  There  is  a  clear  distinction 
between  inducing  a  person  to  do  an  unlawful  act  for  the 
purpose  of  prosecuting  him,  and  catching  him  in  the  execution 
of  a  criminal  design  of  his  own  conception. 

2.  After  the  jury  had  been  out  a  considerable  time,  the 
court  called  them  in  and  gave  an  additional  instruction,  the 
purpose  of  which,  as  defendant  contends,  was  to  induce  the 

jury  to  arrive  at  a  verdict.    The  instruction 

*'  u£?Vinstnj^'  is   worded    substantially    the   same    as    like 

desirability  of     instructions   which  have  been  approved  in 

State  V.  Richardson,  137  Iowa  591;  Arm- 
strong V.  James  it  Co.,  155  Iowa  562;  State  v.  Jackson,  156 
Iowa  588 ;  State  v.  MtUhoUen,  173  Iowa  242.  The  instruction 
has  been  criticized  and  is  objectionable  to  some  members  of  the 
court,  and,  as  said  in  some  of  the  cases,  it  has  been  disap- 
proved by  the  entire  court  under  certain  circumstances.  But 
there  is  nothing  appearing  in  this  case  to  warrant  a  reversal 
because  of  the  giving  of  this  instruction. 

3.  One  of  the  instructions  given  by  the  court  is  com- 
plained of,  and  the  thought  of  appellant  is  that  it  cast  the 
burden  upon  defendant  to  show  that  the  liquors  found  under 

the  search  warrant  and  the  seizure  and  the 
^  Swoaaf™?     liquor  sold  were  not  kept  for  unlawful  pur- 

Bance :  instruc-  jxi-xxt-vj  «  £    '       ^ 

uonB:presump-  poscs,  and  that  the  burden  of  proof  in  a 

tlon  of  illegal  .     ,      -  ,  .  *  t    »      -,  mi 

aaie  as  affecting  criminal  case  never  shifts  to  defendant.    The 

burden  of  proof. 

court  instructed  the  jury  in  other  instructions 
that  the  State  must  prove  the  defendant's  guilt  beyond  a 
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reasonable  doubt  before  a  conviction  would  be  justified.  The 
instruction  complained  of  has  reference  to  intoxicating  liquors 
found  in  defendant's  restaurant,  a  public  place,  and  the  sales 
therein  by  one  not  legally  authorized  to  sell  or  use  the  same. 
Under  the  statute,  the  finding  of  such  liquor  raises  a  presump- 
tion that  it  is  kept  for  unlawful  purposes.  Sec.  2427,  Code, 
1897.  The  instruction  has  support  in  State  v.  Cloughly,  73 
Iowa  626 ;  State  v.  Wilson,  152  Iowa  529.  In  the  last  named 
case,  the  trial  court  did  not  instruct  that  the  presumption  was 
rebuttable;  that  there  was  no  evidence  in  the  record  in  that 
case  to  overcome  the  presumption.  In  the  instant  case,  the 
court  did  instruct  the  jury  that  the  presumption  was  rebut- 
table. We  think  the  instruction  is  as  favorable  to  defendant 
as  he  is  entitled  to  ask. 

4.  It  is  contended  by  defendant  that  the  county  attorney 
was  guilty  of  such  misconduct  in  the  closing  argument  as  to 
warrant  a  new  trial.     The  statement  complained  of  is  as 

follows : 
^'  S^^o'f^o^n.  ''Mr.  Elgin's  statement  to  the  jury  that 

sel :  Improper        .  -  •..!.•  •  ^ 

arirument:cur.   II  you  couvict  this  man  you  are  going  to 

Incr  error. 

deprive  his  wife  and  their  children  of  their 
support,  I  say  to  this  jury  that  during  the  last  twelve  months 
very  little  of  that  time  has  he  lived  with  his  wife,  and  very 
little  time  has  he  supported  his  children,  and  even  now  is 
under  indictment  for  wife  desertion  and  on  bond  requiring 
the  support  of  his  wife." 

Upon  objection's  being  made  to  the  remarks  made  by  the 
county  attorney,  the  court  said : 

"The  discussion  made  by  counsel  for  defendant  to  the 
effect  that  it  would  deprive  his  wife  and  family  of  support, 
should  they  find  him  guilty,  and  the  reply  made  thereto  by 
the  county  attorney  just  now,  are  both  improper,  and  this 
jury  should  not  take  either  one  of  these  statements  into  con- 
sideration in  your  deliberaticm  upon  the  case." 

We  think  the  court  was  right  about  this,  and  that  the 
remarks  of  the  county  attorney  were  in  response  to  those  by 
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Mr.  Elgin,  defendant's  attorney,  and  the  admonition  by  the 
court  to  the  jury  not  to  consider  either  of  the  statements  cured 
the  error,  if  any  there  was. 

5.  It  is  also  assigned  as  error  that  the  court  permitted 
the  jury  to  take  with  them  a  certain  railway  book  showing 
the  receipt  and  delivery  of  intoxicating  liquors,  when  only  a 

part  of  the  entries  in  the  book  had  been  intro- 
s.  t^al:  deiibera-  duccd  in  cvidcnce.    The  record  shows  that  the 

tions  of  Jury : 

no^-totrlSuiced  railway  agent  testified  to  the  keeping  of  the 
iate?objection.  ^o^k  under  his  supervision,  and  it  was  a  rec- 
ord kept  of  liquor  received  and  delivered. 
The  book  was  marked  Exhibit  F.  The  State  offered  in  evi- 
dence one  item,  No.  419,  showing  a  delivery  to  defendant  of 
one  box  of  liquor  containing  two  dozen  pints  of  whisky,  and 
item  No.  410,  showing  the  delivery  of  box  of  whisky  contain- 
ing one  gallon;  also  No.  138,  showing  the  delivery  to  him 
of  one  box  containing  one  gallon  of  liquor;  also  No.  913, 
for  one  case  of  bottled  whisky,  containing  24  pints.  These 
several  items  were  objected  to  by  the  defendant,  and  the 
objection  overruled.  No  objection  was  made  to  the  jury's 
taking  the  book  to  the  jury  room.  The  first  objection  appear- 
ing in  the  record  was  made  by  defendant  after  the  jury  had 
been  deliberating  for  a  period  of  about  40  hours,  having  the 
book  in  their  possession  ^t  that  time.  We  think  there  was  no 
error  at  this  point. 

"We  have  noticed  all  the  errors  assigned,  and  discover  no 
reversible  error,  and  the  judgment  is  therefore — AffirmecL 

Evans,  C.  J.,  Deemer  and  Ladd,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  John  Shultz,  Appellant. 

INCEST:    Evidence — Good  Character.    General  good  moral  character 
1     is  a  defensive  circumstance  in  a  prosecution  for  incest* 

Vol.  177  Ia.— 21 
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CSnSSNAL  LAW:    Evidence — ^BCottve  for  Proseciitlon.    The  rinister 

2  motive  for  a  criminal  prosecution  is  relevant  and  material.  So 
held  where  the  theory  of  the  defense  was  that  a  charge  of  incest 
was  inspired  by  the  very  great  intimacy  between  defendant's  land- 
lord and  defendant's  wife,  and  the  feeling  of  hostility  engendered 
thereby  between  defendant  and  his  wife  and  children. 

CBUCINAIi  LAW:    Trial— Aigament—Dne  Bounds.    It  ia  not  re- 

3  versible  error  for  the  public  prosecutor  to  assert,  in  argument  to 
the  jury,  (a)  that  he  had  no  doubt  of  defendant's  guilt,  (b)  that 
he  would  not  prosecute  if  he  had  such  doubt,  and  (c)  that  the 
court  records  of  the  state  show  that  a  large  percentage  of  incest 
cases  are  between  father  and  daughter. 

WITNESSES:    Cknnpetency— Rnsband  and  Wife — Criminal  Law.    A 

4  wife  is  a  ccHnpetent  witness  to  testify  against  her  husband  charged 
with  incest     (Sec.  4606,  Code  Supp.,  1913.) 

WITNESSES:    Examination— Leading  Questions.    The  trial  eourt  has 
6    a  wide  discretion  as  to  waiving  the  rule  of  evidence  which  con- 
demns leading  questions.     So  held  where  the  witness,  prosecutrix 
in  an  incest  case,  was  11  years  of  age  and  face  to  face  in  the  court 
room  with  the  defendant,  her  father. 

Appeal  from  Poweshiek  District  Court. — Henry  Silwold, 

Judge. 

Thursday,  June  29,  1916. 

Conviction  on  indictment  charging  incest.  Defendant 
appeals. — Reversed. 

Bray,  Shiffleftt  &  Wilkie,  for  appellant. 

George  Cosson,  Attorney  General,  John  Fletcher,  Assist- 
ant Attorney  General,  and  fl*.  0.  Lynum,  County  Attorney, 
for  appellee. 

Saunqbr,  J. — ^I.  The  serious  question  in  the  case  arises 
on  the  exclusion  of  testimony  on  part  of  witnesses  McNalley, 
Bigler,  Ryan,  Fiser,  Walker  and  Swatchue.    The  record  is 

substantially  alike  on  all  these  exclusions. 
'  denceTkood"      McNalley  testified  that  he  knew  what  the 

defendant's  general  moral  character  was  in 
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the  vicinity  in  which  he  resided  up  until  the  time  he  was 
arrested,  on  January  30,  1915.  He  was  then  asked  to  state 
whether  it  was  good  or  bad,  and  answer  was  excluded,  on  the 
objection  that  the  defendant  was  not  entitled  to  '' general 
reputation  except  as  to  characteristics  in  the  case  in  bar.'' 
This  is  substantially  the  record  as  to  all  the  exclusions.  The 
ruling  cannot  be  defended.  If  we  assume  a  rule  which  limits 
evidence  of  general  reputation  to  characteristics  involved  in 
the  charge  being  tried,  even  then  this  testimony  should  have 
been  received.  It  is  manifest  that  the  general  moral  character 
of  a  man  has  logical  relation  to  the  question  of  whether 
he  is,  in  reason,  likely  to  be  guilty  of  incest.  Evidence  that 
the  general  moral  character  is  good  has  a  definite  place  in  the 
law  of  evidence.  In  Siaie  v.  Rodman,  62  Iowa,  at  459,  the 
defendant  introduced  evidence  tending  to  show  that  he  had 
a  good  character.  He  asked  an  instruction  applicable  to  this 
testimony,  to  the  effect  that  proof  of  good  character  avails 
cnly  when  circumstances  are  relied  upon  to  establish  guilt, 
and  that  if  they  are  **in  doubt,"  a  presumption  is  raised  that 
defendant  would  not  have  committed  the  crime.  We  say  that, 
on  the  authority  of  Siaie  v.  KirUey,  43  Iowa  294,  the  instruc- 
tion was  properly  refused;  that  it  was  really  unfavorable  to 
defendant ;  and  that : 

"Good  character  avails,  whether  the  evidence  be  direct 
or  circumstantial.  ...  If  the  circumstances  relied  upon 
are  *  in  doubt, '  a  reasonable  doubt  of.  defendant 's  guilt  exist- 
ing, the  jury  should  acquit  without  evidence  of  defendant's 
good  character." 

In  State  v.  Birkey,  122  Iowa,  at  103,  there  was  an 
instruction  that : 

**  Where  good  character  is  shown,  it  is  proper  to  be  con- 
sidered in  determining  whether  a  person  bearing  such  a 
character  would  be  likely  to  commit  the  crime  in  question, 
and  might  be  sufScient  in  a  doubtful  case  to  turn  the  scale 
in  favor  of  the  defendant." 
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We  disapprove  the  instruction  on  the  authority  of  State 
V,  Gvstafson,  50  Iowa  194,  saying  that  the  true  rule  is: 

''That  in  passing  upon  the  guilt  or  innocence  of  the 
accused,  proof  of  good  character  constitutes  an  ingredient  to 
be  considered  by  the  jury,  without  reference  to  the  apparently 
conclusive  or  inconclusive  character  of  the  other  evidence,  and 
it  is  for  the  jury  to  determine  what  weight  such  evidence  of 
character  shall  have  with  them." 

In  State  v,  Beede,  151  Iowa,  at  703,  the  defendant  was 
convicted  of  the  crime  of  procuring  intoxicating  liquors  for 
one  who  was  in  the  habit  of  becoming  intoxicated.  He  com- 
plains that  he  was  not  permitted  to  show  good  character 
in  his  defense,  and  we  said : 

'*0f  course,  it  is  always  permissible  for  the  accused  to 
show  his  general  good  character;  but  there  was  no  attempt 
made  in  this  case  to  do  so.  The  questions  asked  the  witnesses 
on  character  were  as  follows:  *You  may  state  what  his  (the 
defendant's)  habits  are  as  to  intoxicating  liquors,  industry, 
etc'  *You  may  state  what  you  know  of  Mr.  Beede  in  regard 
to  being  sober,  industrious.'  Neither  of  these  questions  tended 
to  show  general  good  character,  nor  did  they  relate  to  any 
trait  involved  in  this  investigation.  Beede  was  not  on  trial 
for  being  intoxicated  or  using  intoxicating  liquors." 

We  say,  in  Staie  v.  Jones,  145  Iowa,  at  178,  that  evidence 
of  good  character  **  tends  merely  to  negative  the  evidence  for 
the  prosecution  tending  to  show  defendant's  guilt." 

In  State  v.  Wolf,  112  Iowa  458,  the  court  charged: 

**If  you  find  from  all  the  evidence,  facts  and  circum- 
stances in  the  case,  that  defendants  were  of  good  moral  char- 
acter, and  were  of  good  reputation  for  chastity  in  the  com- 
munity where  they  resided,  before  the  alleged  commission  of 
the  offense,  then  you  have  a  right  to  consider  such  fact,  if 
you  find  it  to  be  a  fact,  in  determining  whether  the  witnesses 
who  have  testified  to  ^acts  tending  to  criminate  them  have  been 
mistaken,  or  have  testified  falsely  or  truthfully." 

And  we  say  that : 
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**Thi8  instruction  cannot  be  approved  upon  any  theory  to 
which  our  attention  has  been  directed,  and  clearly  disregarded 
the  rules  laid  down  in  the  case  we  have  cited,  supra.  The 
leading  thought  expressed  therein  is  that  evidence  of  character 
can  be  considered  only  as  affecting  the  testimony  of  other 
witnesses.  This  is  not  its  purpose,  and  it  cannot  be  so 
limited.*' 

In  State  v.  Wolf,  at  page  464,  we  said : 

**It  has  been  the  repeated  holding  of  this  and  other  courts 
that,  while  good  character  is  not  a  complete  defense  to  a 
criminal  charge,  it  is  a  defensive  circumstance  which  may  be 
shown  for  the  purpose  of  rebutting  the  presumption  of  guilt 
arising  from  circumstantial  evidence  (State  v.  Turner,  19  Iowa 
144),  and  that  it  should  be  considered  by  the  jury,  in  con- 
nection with  all  the  other  evidence,  in  determining  the  guilt 
or  innocence  of  the  accused.  State  v.  Donovan,  61  Iowa  278. 
It  may  be  considered  as  tending  to  show  *that  men  of  such 
character  would  not  be  likely  to  commit  the  crime  charged.' 
State  V.  Ormiston,  66  Iowa  143.  It  should  be  considered 
*  irrespective  of  whether  the  other  evidence  is  conclusive  or 
inconclusive,  and  it  is  for  the  jury  to  determine  what  weight 
such  evidence  shall  have.'  State  v,  Oustafson,  50  Iowa  194; 
State  V.  Northrup,  48  Iowa  583;  State  v.  Clemons,  51  Iowa 
274." 

II.  It  was  a  theory  of  the  defense  that  the  prosecution 
was  the  creature  of  the  defendant's  landlord,  who  was  inspired 
by  very  great  intimacy  with  the  wife  of  the  defendant,  and 

many  attempts  were  made  to  show  more  or 
2.  cwMiNALLAw:  less  rcmotcly  that  testimony  might  be  colored 

evidence :  mo-  "^  .^         o 

cutlon.*^  ^^***^     ^y  *^^  intimacy,  and  by  resulting  ill  feeling 

between  husband  and  wife  and  father  and 
children.  One  of  the  assignments  is  that  the  court  erred  in 
refusing  to  permit  the  witnesses  Imo  Shultz,  Maude  Shultz 
and  John  Shultz  to  answer  questions  asked  on  behalf  of  the 
defendant,  tending  to  show  cause  for  the  dispute  between 
defendant  and  his  wife  immediately  before  she  caused  his 
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arrest,  and  tending  to  show  the  motive  on  part  of  the  defend- 
ant's wife,  or  others,  for  the  prosecution.  We  think  the 
defense  was  unduly  restricted  by  the  rulings  excluding  tes- 
timony along  these  lines,  and  to  that  extent  it  was  prevented 
from  presenting  one  theory  of  its  defense  to  the  jury. 

III.  In  passing  upon  a  claim  that  there  was  misconduct 
in  argument,  we  do  not  proceed  to  decision  by  determining 
how  either  of  the  members  of  this  court  might  have  presented 

the  case  to  a  jury,  but  limit  ourselves  to 
'  triaf'arffument:  determining  whether,  measured  by  all  rea- 
sonable standards,  due  bounds  have  been 
exceeded.  The  essence  of  the  complaint  is:  First,  that  the 
prosecutor  told  the  jury,  in  effect,  that  he  had  no  doubt  of 
defendant 's  guilt,  and,  in  another  place,  that  he  would  not  be 
there  prosecuting  if  he  did  not  so  believe, — ^that  is  to  say,  one 
of  the  attorneys  said  one,  and  the  other,  the  other.  Second, 
one  of  the  prosecuting  attorneys  said  that  **the  records  of  the 
state  of  Iowa  will  show  that  a  large  per  cent,  of  the  incest 
cases  are  between  father  and  daughter." 

It  is  urged  that  this  last  is  in  violation  of  our  holding  in 
StcUe  V.  Ouidice,  170  Iowa  731.  All  that  is  germane  in  the 
Ouidice  case  is  that,  while  it  may  possibly  not  have  been  preju- 
dicial, the  county  attorney  should  not  have  explained  to  the 
jury  and  apologized  for  it  that  the  case  had  been  brought  to 
Mills  County  on  change  of  venue,  and  that : 

''It  was  of  no  concern  to  the  jury  how  the  case  came  to 
be  there,  and  no  apology  was  due  from  anyone  for  its  being 
there  for  trial." 

Against  the  statement  asserting  the  belief  of  the  prosecut- 
ing attorney,  it  is  said  that  State  v,  Robinson,  170  Iowa  267, 
condemns  what  was  done.  Some  language  in  the  decision 
does.  The  real  decision  is  that  we  will  reverse  where  the 
prosecutor  praises  mob  law  and  tells  the  jury,  in  substance, 
that,  if  the  crime  charged  had  been  committed  against  the 
daughter  of  the  speaker,  the  jury  would  be  trying  him  for 
killing  the  defendant,  instead  of  trying  defendant  for  the 
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wrong  done  the  girl.  Staie  v.  Harmann,  135  Iowa,  at  170, 
has  the  point  which  is  in  Robinson's  case.  Staie  v,  WiUiams, 
63  Iowa,  at  142,  we  think  is  not  applicable.  What  was  there 
condemned  was  a  statement  in  detail  of  testimony  that  it  was 
said  would  be  offered,  which  went  into  the  whole  case  without 
any  attempt  to  prove  substantial  statements,  and  in  which  the 
record  got  into  such  condition  that  we  said  that : 

"After  a  careful  reading  of  the  whole  record,  we  were 
compelled  to  read  it  again,  to  assure  ourselves  of  what  was 
in  the  evidence  as  distinguished  from  the  opening  statement 
of  the  district  attorney.'* 

As  to  the  claim  that  what  was  done  here  is  condemned 
by  People  v.  Fielding,  158  N.  Y.  542,  and  a  case  therein  cited 
(Bessette  v.  State,  101  Ind.  85),  we  have  to  say  that  we  do 
not  believe  the  cases  are  in  point,  and  that,  if  it  be  assumed 
they  do  reverse  for  an  argument  in  any  way  like  the  one 
under  consideration,  we  would  not  be  inclined  to  follow  them. 

IV.  Defendant  claims  that  there  was  a  violation  of  our 
statutes  which  prohibit  husband  or  wife  from  being  witnesses 
against  each  other,  except  as  the  statute  expressly  permits, 

and  provide  that  communications  made  by 

**  Smi^ency':       ouc  to  the  othcr  during  the  marriage  may 

w^fef criminal     not  be  revealed  in  testimony  (Sec.  4606,  Code 

l&w 

Supp.,  1913,  and  Code  Sec.  4607) ;  and  he 
cites  cases  which  do  neither  more  nor  less  than  to  declare 
what  these  statutes  do.  The  basis  of  the  complaint  is  that 
the  wife  of  defendant  was  permitted  to  give  evidence  tending 
to  support  the  charge  that  accused  was  guilty  of  incest.  It 
suffices  to  say  that  the  exact  point  has  been  ruled,  and  against 
the  contention  of  the  appellant.  StcUe  v.  Chambers,  87  Iowa, 
at  3,  and  Compton  v.  State,  13  Tex.  App.  271,  overruling  two 
earlier  Texas  cases.  The  prohibition  against  the  wife's  testi- 
fying against  the  husband  does  not  apply  when  the  charge  is 
incest.  The  foregoing  cases  hold  that  such  case  is  within  the 
statute  exception,  because  incest  is  a  crime  committed  against 
the  wife. 
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V.  Much  complaint  is  made  of  alleged  leading  and  sug- 
gestive questions  propounded  to  Imo  Shultz.  Illustrative  cases 
are : 

**This  relationship  between  your  father 
5.  WITNBB8E8:  ex-  aud  voursclf  had  been  talked  over  in  the  home 

aminaUon :  "^ 

tSons."*^  ^"**"      ^^°^  before   the   divorce   suit  was  started, 

wasn't  it?" 
To  this,  the  objection  of  defendant  that  it  was  leading 
and  suggestive  was  sustained.  This  and  quite  a  number  of 
other  questions  were,  in  strictness,  '* leading  and  suggestive.'* 
But  on  the  waiving  of  the  evidence  rule  involved,  the  trial 
judge  has,  of  necessity,  much  discretion.  It  appears  in  the 
record  that  the  witness  was  a  little  over  11  years  old,  and  the 
child  with  whom  it  was  charged  the  father  had  had  the 
incestuous  relations.  With  the  witness  of  this  age,  and  in 
this  situation,  and  with  her  father  sitting  there  before  her 
as  a  defendant,  we  are  not  prepared  to  say  that  the  court 
did  not  rightly  exercise  its  descretion  in  the  premises. 

VI.  The  exceptions  to  Instructions  15,  16  and  17  have 
no  merit,  and,  at  any  rate,  since  a  retrial  must  ensue,  they  may 
not  be  given  again. 

For  the  errors  pointed  out  in  Divisions  I  and  II,  the 
judgment  must  be  reversed. — Reversed, 

,     Evans,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 


W.  R.  Thompson,  Appellee,  v.  Illinois  Central  Railroad 

Company,  Appellant. 

TfilAL:  Beception  of  Evidence — ^Exdnding  Evidence  on  Nonsup- 
1  ported  Charge — ^Effect.  A  party  may  not  complain  that  he  was 
refused  permission  to  introduce  evidence  to  disprove  a  charge  of 
negligence  of  which  there  U)a8  no  evidence.  So  held  where  plaintiff 
alleged  the  negligent  construction  of  a  bridge,  but  introduced  no 
evidence  thereon,  and  defendant  was  refused  the  opportunity  to 
show  that  the  bridge  was  constructed  in  the  customary  way. 


I 


i' 

I 


I 
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TRIAL:    Reception  of  Evidence— Exclusion  of  Cmnulative  Evidence 

2  — ^Effect.  Exclusion  of  eumulative  evidence  on  undisputed  fact 
is  not  error. 

NEGLIGENCE:    Evidence — Cnstom  aa  Bearing  on  Absolute  Dnty— 

3  Waters  and  Waterconrses.  Custom  will  not  excuse  the  nonper- 
formance of  an  absolute  duty.  So  held  where  a  railway,  charged 
with  the  absolute  duty  to  maintain  sufficient  openings  under  its 
bridges  for  the  passage  of  water,  sought  to  show  that  the  con- 
struction of  the  bents  of  the  bridge  was  in  accordance  with  custom. 

WATERS  AND  WATERC0T7RSES:     Obstmctions — ^Flooding  Lands 

4  — ^Measore  of  Damages.  ' '  The  difference  between  the  value  of  a 
farm  as  an  entirety,  immediately  before  and  immediately  after  an 
unlawful  flooding''  caused  by  negligently  obstructing  drainage,  is 
a  better  measure  of  damages  than  such  difference  confined  solely 
to  the  lands  receiving  the  physical  injury.  So  held  where  the  hill 
and  bottom  land  of  a  138-acre  farm  could  not  well  be  segregated 
for  general  farm  purposes. 

WATERS   AND   WATERC0T7RSES:     Obstmctions  —  Unprecedented 

5  Storms — ^Instmctlons.  Instructions  as  to  defendant's  nonlia- 
bility for  damages  caused  by  unprecedented  storms,  and  as  to  the 
proof  entitling  plaintiff  to  recover  for  obstructing  drainage, 
reviewed  and  held  correct. 

NEGLIGENCE — ^Act    of    God— Intermingling    Negligence    of    Bian. 

6  When  negligence  concurs  with  an  act  of  God  in  producing  an  in- 
jury, the  party  guilty  of  the  negligent  act  is  responsible,  provided 
the  injury  would  not  have  happened  but  for  such  negligent  act. 

EVIDENCE:    Opinion  Evidence — ^All-explanatory  Facts.    If  the  facts 

7  recited  by  a  witness  are  all-explanatory,  complaint  may  not  be 
made  that  the  court  declined  to  permit  an  opinion  or  conclusion 
to  be  added  thereto. 

PRINCIPLE  APPLIED:  A  witness  testified  that  he  had  never 
seen  a  storm  in  this  country  as  seirere  and  violent  as  the  one  in 
question,  and  that  he  had  never  before  seen  so  much  water  fall  at 
one  time.  He  was  then  asked  if  the  flood  was  unusual,  unprece- 
dented and  extraordinary.    Question  excluded.     Held^  not  error. 

APPEAL  AND  ERROR:    Assignment  of  Error— Brief  Points— In- 

8  definiteness.  An  assignment  of  errors  on  the  admissibility  of 
evidence  will  be  wholly  disregarded,  which  points  out  no  rulings 
except  to  give  the  page  or  pages  of  the  abstract,  without  reference 
to  the  lines  thereof," where  numerous  rulings  may  be  found  en  mctese, 
followed  by  no  brief  points  or  propositions  on  which  counsel  relies, 
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and  with  no  argument  except  to  merely  state  the  ruling  or  to  refer 
to  certain  pages  of  abstract  for  the  ground  of  complaint. 

Appeal  from  Harrison  District  Court, — Thomas  Abthub, 

Judge. 

Thursday,  June  29,  1916. 

Action  for  damages  consequent  on  the  overflow  of  plain- 
tiff's land,  alleged  to  have  been  caused  by  insufBcient  openings 
for  the  passage  of  water  under  defendant's  railway  bridges, 
resulted  in  judgment  against  defendant,  from  which  it 
appeals. — Affirmed. 

Cochran  &  Barrett  and  HelseU  it  HelseU,  for  appellant. 
Boadifer  &  Boadifery  for  appellee. 

Ladd,  J. — I.  The  plaintiff's  farm,  consisting  of  138  acres, 
lies  east  of  the  Latta  drainage  ditch,  excavated  to  carry  off 
the  waters  of  the  Boyer  River  by  a  more  direct  course  than 
it  afforded.  The  railway  of  defendant  extended  through  the 
farm  in  a  northerly  and  southerly  direction,  leaving  about  50 
acres  west  of  the  right  of  way  and  the  remainder  east  of  it. 
This  50-acre  tract  is  bottom  land,  as  are  18  acres  of  that  east 
of  the  track.  The  remaining  70  acres  are  what  is  known  as 
hill  land.  Only  38  acres  west  of  the  right  of  way  were  in 
cultivation,  and  prior  to  May  13,  1913,  this  had  been  prepared 
to  be  planted  with  com.  The  18-acre  tract  of  land  east  of 
the  track,  also  in  cultivation,  was  level,  while  that  to  the  west 
sloped  to  the  southwest.  About  a  half  mile  north  of  the  land, 
defendant  maintained  a  pile  bridge  over  Harmony  Creek, 
which  flows  into  the  drainage  ditch,  and  about  a  half  mile 
south  of  said  land  is  another  pile  bridge  over  Harris  Grove 
Creek.  Each  of  these  bridges  have  several  bents  of  several 
piles  each,  and  the  bents  are  at  right  angles  with  the  railway, 
but  not  parallel  with  the  streams.  The  bottom  land  of  plain- 
tiff's farm  was  overflowed  by  water  from  rainfalls  of  May  13th 
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and  14th  of  1913.  The  petition  alleged  that  defendant  failed 
and  neglected  to  provide  sufficient  openings  beneath  the 
bridges  for  the  flow  of  water,  and  that  it  negligently  placed 
the  piling  bents  diagonally  across  the  bed  of  the  stream,  in 
consequence  of  which,  trees,  brush  and  debris  were  gathered 
at  the  bridges  and  the  water  thrown  back  thereby,  so  that 
plaintiff's  land  was  flooded,  to  his  great  injury.  These  allega- 
tions were  put  in  issue  by  the  answer,  and  on  the  trial  the 
evidence  was  such,  notwithstanding  appellant's  contention  to 
the  contrary,  as  to  carry  the  several  issues  to  the  jury. 

11.  Several  engineers,  after  qualifying  as  experts,  were 
asked,  in  substance,  whether  it  was  the  usual  and  customary 
method  of  bridge  builders  to  place  the  bents  or  piling  at 

right  angles  with  the  track.     This  was  ob- 

^'  uSnoievi'^'      J^ct^<i    *^    ^    incompetent,    irrelevant    and 

fng  evidence  on    in^^^aterial,  Calling  for  a  conclusion  and  not 

chawfS^ct     tending  to  establish  any  defense  in  the  case, 

and  the  objection  was  sustained.  The  ruling 
may  be  sustained  on  several  grounds:  (a)  Though  plaintiff 
had  alleged  the  negligent  construction  of  the  bridge,  in  that 
bents  or  pilings  were  placed  diagonally  with  the  course  of  the 
streams,  no  evidence  had  been  adduced  by  plaintiff  tending 
to  show  that  the  company  was  wanting  in  skill  or  care  in  so 

doing.    That  issue  then  was  out  of  the  case. 
^'  Soi^oi'evf-^"      ^^^  ^  witness  testified  without  objection  that 
sion^o^cumuia-   *^®  bridge  was  constructed  according  to  the 
feffeX****"^^  *     method  uniformly  followed,  and  this  was  un- 
disputed; so  that,  in  any  event,  excluding 
merely  cumulativcr  evidence  of  an  established  and  undisputed 
fact  could  not  well  have  worked  any  prejudice,     (c)  What- 
ever may  have  been  the  usage  or  custom  ip  the 
'  e^ddencT-^'s-    manner   of   constructing  such   bridges,   this 

torn  as  l)6fl.irinflr 

on  absolute         would  not  cxcusc  defendant  from  its  duty  of 

duty :  waters  .  . 

and  water-         leaving  Sufficient  openings  under  the  bridges 

for  the  free  passage  of  water.  V(m  Orsdd 
V.  B.  C.  R.  &  N.  R.  Co.,  56  Iowa  470;  StadghUl  v.  C,  B.  &  Q. 
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R.  Co,,  43  Iowa  26;  Houghtaling  v.  Chicago,  G.  W,  R.  Co., 
117  Iowa  540.  A  railway  company  is  bound  to  provide  open- 
ings  beneath  its  bridges  reasonably  sufficient  for  the  passage 
of  the  water  of  streams  crossing  its  right  of  way  and  to  keep 
them  sufficiently  unobstructed  by  drift  or  mud  or  both  to 
allow  such  passage,  and  it  is  liable  for  all  damages  resulting 
to  the  owners  of  adjoining  lands  in  consequence  of  its  omis- 
sion so  to  do.  Conmh  v.  C,  B.  (&  Q,  R,  Co.,  49  Iowa  378; 
Drake  v.  Chicago,  R.  I.  &  P.  R.  Co.,  63  Iowa  302 ;  De  Lash- 
mutt  V.  Chicago,  B.  &  Q.  R.  Co.,  148  Iowa  556 ;  Vcm  Orsdol  v. 
R.  Co.,  supra.  Because  of  this  absolute  duty,  whether  the  con- 
struction is  usual  or  customary  is  not  material  in  ascertaining 
whether  a  sufficient  passageway  of  water  has  been  provided 
for;  and  on  this  ground,  the  evidence  tendered  was  rightly 
excluded. 

III.  The  twelfth  instruction  advised  the  jury  that  the 
measure  of  damages  would  be  the  difference  between  the  fair 
market  value  of  the  farm  before  the  alleged  overflow  of  water 

and  such  value  immediately  thereafter.    Ex- 
4-  Waters  and       ception  is  taken  to  this  for  that,  as  is  con- 

Watercx)ursbb  :        '^  ' 

flooding  ilnds :    tended,  the  court  should  have  limited  the 
diSlgel'''         jury  to  the  difference  in  value  of  the  land 

actually  injured ;  i.  e.,  the  bottom  land  of  the 
farm.  Though  part  of  the  farm  is  hill  land,  this  was  made 
use  of  in  connection  with  the  bottom  land — all  as  one  farm. 
The  evidence  tended  to  show  that,  after  the  storm  of  May  14th, 
water  stood  on  plaintiff's  land  east  of  the  track  4  or  5  feet 
deep,  and  west  of  it,  3  feet  deep,  and  continued  on  about  half 
the  38  acres  for  nearly  30  days ;  that  logs,  wood,  brush,  wire 
fences  and  debris  and  trash  were  scattered  over  the  land,  so 
that  it  took  plaintiff  and  his  employee  a  week  to  clear  most 
of  this  off,  a  part  still  remaining,  and  he  was  not  able  to 
put  in  a  crop  until  the  lapse  of  30  days,  when  the  ground 
was  sticky  and  gummy  and  not  in  condition  to  work,  and 
continued  hard  and  unyielding  during  the  season.     Mani- 
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festly,  the  injury,  at  least  in  part,  was  to  the  soil,  and  the 
measure  of  damages  was  the  diflference  in  its  market  value 
before  and  after  the  overflow.  Drake  v.  Chicago,  B,  /.  cfe  P. 
R.  Co.,  63  Iowa  302 ;  Sullen^  v.  Chicago,  R.  /.  &  P.  R.  Co,, 
74  Iowa  659 ;  Peden  v.  Chicago,  R.  I.  &  P.  B.  Co,,  78  Iowa 
131 ;  McMahon  v.  City  of  Dubuque,  107  Iowa  62 ;  Harvey  v. 
Mason  City  <&  Ft,  D.  R.  Co.,  129  Iowa  465. 

The  only  issue  raised  by  the  exception  to  the  instruction 
is  whether  such  values  be  of  merely  the  portion  overflowed,  or 
the  entire  farm.  Though  some  witnesses  estimated  the  value 
of  that  overflowed  alone,  it  is  apparent  from  the  description 
of  the  farm  that  this  could  not  well  be  segregated  from  the 
remainder  of  the  farm;  for  a  part  was  on  each  side  of  the 
right  of  way,  both  off  the  highway  and  without  building  spot, 
and  the  testimony  that  the  hill  and  bottom  land  would  go 
better  together  was  undisputed.  Under  these  circumstances, 
we  see  no  objection  to  considering  the  farm  as  a  whole,  even 
though  portions  only  had  been  injured.  That  land  not  inter- 
fered with  is  included  cannot,  theoretically  at  least,  change 
the  measure  of  damages;  for  the  diflference  in  values  before 
and  after  is  due  to  that  only  which  has  been  injured,  and 
therefore  the  diflference  between  the  values  of  the  farm  in  its 
entirety  should  be  the  same  as  that  between  the  injured  por- 
tions considered  separately.  If  considering  the  farm  in  its 
entirety  furnishes,  cover  for  exaggeration,  cross-examination 
is  the  weapon  to  uncover  it.  We  are  not  saying  that  the  dif- 
ference between  the  market  values  of  the  particular  injured 
portions  before  and  after  the  overflow  may  not  furnish  an 
accurate  measure  of  damages,  but  that,  even  if  so,  it  does  not 
follow  that  such  diflference  in  values  of  the  entire  farm  con- 
taining these  would  be  inaccurate.  Indeed,  the  latter  seems 
the  better  rule  where,  as  here,  the  injured  portions  are  sepa- 
rated by  a  railway,  not  on  a  highway,  depending  somewhat  on 
their  connection  with  the  high  land  for  their  value  and  eco- 
nomic use,  and  with  it  operated.    The  aim  always  in  laying 
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down  a  rule  for  the  measure  of  damages  is  to  assure  just  and 
adequate  compensation  for  the  injury  complained  of,  and 
such  is  the  result  of  that  given  in  the  instruction  criticized. 
It  is  approved. 

IV.    In  the  sixth  instruction,  the  jury  was  told: 
**The  railroad  company  is  required  to  anticipate  and 
make  provisions  for  such  floods  as  usually  occur  in  the  ordi- 
nary course  of  nature  and  to  foresee  and  provide  for  such 

unusual  floods  as  may  occasionally  occur,  even 
6.  WATBR8AND       though  such  floods  be  extraordinary  in  their 

WATBRCOUB8B8 :  ^  *^ 

unpriSjedented     character.     It  is  not,  however,  required  to 
uon?"  *  *"*'''"*^"  make  provision  for  such  floods  as  are  unprece- 
dented and  which  could  not  have  been  rea- 
sonably foreseen  in  the  exercise  of  ordinary  care." 

A  witness  had  testified  to  a  similar  storm  26  years  pre- 
vious, and  it  seems  to  be  thought  by  appellant  that  this  ought 
not  to  have  been  counted  in  ascertaining  whether  the  storm  in 
question  was  unprecedented. 

How  far  back  the  past  must  be  searched  in  ascertaining 
whether  there  is  a  precedent  and  with  what  care  is  not 
touched  in  the  instruction.  Even  if  there  were  a  precedent 
so  remote  that  defendant  was  not  required  to  take  it  into 
account,  this  instruction  was  right,  in  so  far  as  it  went,  in 
providing  against  the  unprecedented.  Instructions  7,  8  and  9, 
when  considered  together,  as  they  should  be,  correctly  state 
the  law.  The  tenth  instruction  exacts  that  it  must  have  been 
found  that  the  injuries  complained  of  were  caused  by  the 
overflow  of  waters  substantially  as  alleged,  and  the  eleventh 
instruction  defines  precisely  and  accurately  what  must  be 
found  to  warrant  recovery  by  plaintiff :  (a)  The  insuflSciency 
of  one  or  both  openings  beneath  the  bridges;  (b)  that  this 
insuflBciency  of  openings  under  one  or  both  bridges  caused 
the  waters  of  one  or  both  creeks  to  overflow  at  the  times  and 
place  in  question;  and  (c)  that  the  injuries  complained  of 
were  caused  by  such  overflow,  unless  they  were  occasioned  by 
the  act  of  God.     The  several  instructions,  when  consic^ered 
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together,  clearly  and  accurately  lay  down  the  rules  of  law 

applicable  to  the  case.  The  seventeenth  and 
*'  aSfof  ^?in.    eighteenth  instructions,  in  reference  to  de- 

neSiffenceof      fendaut's  negligence  if  found  concurring  with 

an  act  of  God,  were  in  harmony  with  Vyse  v. 
Chicago,  B.  <fe  Q.  R.  Co.,  126  Iowa  90.  The  instructions 
requested,  in  so  far  as  correct,  were  included  in  those  given, 
and  the  latter  amply  and  correctly  stated  the  law  as  applied 
to  the  facts.  The  third  special  interrogatory  requested  did 
not  call  for  an  ultimate  fact,  and  was  rightly  refused.  The 
first  interrogatory  given  included  the  first  of  those  requested. 
Other  exceptions  are  hypercritical,  and  exact  no  discussion 
for  the  vindication  of  the  rulings  complained  of. 

V.  Objections  to  questions  propounded  to  Peterson  and 
Mundt  were  rightly  sustained,  as  not  proper  cross-examina- 
tion. Goodwin  testified  that  he  had  never  seen  a  storm  in 
7  Evidence-  *^^  Country  as  Severe  and  violent,  and  that 

deiicef iSTiex-     ^®  ^^^  ^^^  believe  he  ever  saw  so  much  water 

planatory  facts,    f ^j  ^^  ^^^  ^^^^  jj^  yg  lif ^  ^  ^j^  ^^en.      The 

latter  was  then  asked  whether  it  was  an  extraordinary  and 
unprecedented  flood,  and  the  former,  whether  it  was  an  un- 
precedented, unusual  and  extraordinary  storm  and  flood. 
The  objection  was  that  the  question  was  incompetent,  as  call- 
ing for  an  opinion  on  the  issue  to  be  determined  by  the  jury. 
Manifestly,  the  witnesses  had  testified  to  facts  which,  if  true, 
indicated  that  the  flood  and  storm  were  unprecedented,  and 
it  was  not  error  to  refuse  to  allow  them  to  state  the  same  facts 
in  different  language. 

Other  rulings  on  the  admissibility  of  evidence  cannot  be 
reviewed.  The  assignments  of  error  are  without  reference  to 
rulings,  save  to  the  pages  on  which  are  to  be  found,  en  masse, 

objections  sustained  or  overruled.  No  propo- 
^'  R^fasstgn-™"  sitions  or  points  on  which  appellant  relies  are 

ITlGIlt  of  61*1*01*  * 

brief  poinu :  '     Stated  nor  are  citations  made  thereunder,  and 

indefl  nl  tenoss. 

the  argument  merely  states  the  rulings  or 
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refers  to  certain  pages  of  abstract  for  grounds  of  complaint. 
We  must  decline  to  search  through  pages  of  the  abstract  for 
the  particular  ruling,  among  several,  to  which  exception  is 
taken,  or  to  look  there  for  the  argument  in  support  of  objec- 
tioks.  The  lines  of  the  abstract  are  numbered  for  the  pur- 
pose, among  other  things,  of  directing  attention  of  the  court 
to  the  precise  ruling  complained  of,  and,  if  it  i6  entitled  to 
any  consideration,  it  is  not  too  much  to  exact  that  it  be  clearly 
stated  in  the  assignment  of  error,  and,  where  found  and  defi- 
nitely pointed  out,  that  the  proposition  or  point  relied  on  as 
showing  it  to  be  erroneous  or  correct  be  clearly  expressed 
under  numbers  corresponding  with  that  of  the  assignment, 
and  that  this  numbering  be  followed  in  argument  or  elabora- 
tion. No  purpose  is  served  in  the  assignment  of  an  error, 
unless  it  is  followed  by  proposition  or  brief  point  as  above 
indicated,  and  thereafter,  argument  is  optional.  After  requir- 
ing that  the  errors  relied  on  for  reversal  be  stated,  Rule  53 
of  this  court  proceeds: 

''Following  this  [assignment  of  errors],  the  brief  shall 
contain,  under  a  separate  heading  of  each  error  relied  on, 
separately  numbered  propositions  or  points,  stated  concisely, 
and  without  argument  or  elaboration,  together  with .  the 
authorities  relied  on  in  support  of  them.  ...  No  alleged 
error  or  point,  not  contained  in  this  statement  of  points,  shall 
be  raised  afterwards,  either  by  reply  brief  or  in  oral  or  printed 
argument,  or  on  petition  for  rehearing." 

Rule  55 :  ' '  The  argument  shall  be  confined  to  a  discussion 
and  elaboration  of  the  points  contained  in  the  briefs." 

As  said,  there  are  none  of  the  **  separately  numbered 
propositions  or  points"  in  the  brief,  and  these  are  only  to  be 
ascertained  from  a  comparison  of  the  assignments  of  error 
and  the  argument  under  Rule  55.  Compliance  with  these  rules 
in  the  preparation  of  briefs  is  a  great  aid  to  the  court,  and 
insures  a  clear  understanding  of  the  precise  questions  raised 
and  sought  to  have  reviewed. 


H 
b 


I. 
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We  discover  no  error  in  the  record,  and  the  judgment 
is — Affirmed. 

Evans,  C.  J.,  Gaynor  and  Salinger,  JJ.,  concur.  . 


Town  op  Kenwood  Park,  Appellant,  v.  John  C.  Leonard, 

Appellee. 

MUNICIPAL  COBPOSATIONS:    Town  Plats— Effect— Villages  Un- 

1  Incorporated.  Effect  of  platting  lands  within  incorporated  cities 
and  towns  into  lots,  streets,  etc.,  and  the  like  platting  of  lands 
within  unincorporated  villages,  contrasted  and  discussed. 

MUNICIPAL  COBPOBATIONS:    Town  Plata^Plats  Antedating  In- 

2  corporation — ^Bights  Acquired.  Whethex  an  incorporated  town, 
by  the  act  of  incorporation,  acquires  the  fee  to  milage  streets 
embraced  within  the  incorporation,  or  only  an  easement  therein, 
qucere.     (See  Sees.  638,  917,  1482,  1507,  Code,  1897.) 

MUNICIPAL  COBPOBATIONS:    Town  Plata— Vacation  Before  Ac- 

3  ceptance — ^Effect.  The  filing  of  a  town  plat  is,  in  case  of  village 
lands,  a  continuing  tender  to  the  public  of  an  etisementy  only,  in 
the  streets,  and,  in  the  case  of  lands  within  an  incorporated  town 
or  city,  a  like  tender  to  the  city  or  town  of  the  fee  to  the  streets. 
In  either  case,  there  must  he  cm  acceptanoe  of  the  tender  before 
the  public  acquires  any  rights  thereunder.  Acceptance  delayed 
beyond  a  reasonable  time,  with  no  intervening  right  attaching  in 
others,  arms  the  then  owner  of  the  abutting  lands  with  right  to 
withdraw  the  tender  by  a  vacation  of  the  plat  and  to  take  pos- 
session of  the  vacated  street.     (Sees.  917-920,  Code,  1897.) 

MUNICIPAL  COBPOBATIONS:    Town  Plats— Vacation— Judgment 

4  Conflnning — ^Effect— Bes  Adjndicata.  A  judgment  of  court,  all 
parties  interested  being  before  the  court,  confirming  the  vacation 
of  a  part  of  certain  streets  of  a  town  plat  by  the  owner  of  the 
abutting  lands,  acting  under  Section  919,  Code,  1897,  necessarily 
embraces  a  finding  of  the  existence  of  all  the  facts  entitling  the 
owner  to  vacate,  to  wit:  (a)  That  the  streets  sought  to  be  vacated 
had  not  been  accepted  by  the  city;  (b)  that  said  streets  were  not 
needed  by  the  public;  and  (c)  that  the  vacation  abridges  no  right 
of  any  other  proprietor  in  the  plat:  and  such  judgment,  not  having 
been  appealed  from  or  in  any  wise  modified,  becomes  a  finality. 
(Sec.  920,  Code,  1897.) 

Vol.  177  U.— 22 
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MUNICIPAL   COBPOSATIONS:    Town   Flats— Partial   Vacation— 

5  Conditions.  The  owner  of  lands  within  a  town  plat  has  an  abso- 
lute right  to  vacate  a  part  of  such  plat  and  the  streets  embraced 
therein  (a)  if  the  vacation  abridges  no  right  of  any  other  pro- 
prietor in  the  plat,  (b)  if  the  vacation  closes  no  traveled  highway, 
and  (c)  if  the  streets  sought  to  be  vacated  are  not  needed.  Evi- 
dence reviewed,  and  held  to  sustain  the  validity  of  a  vacation. 
(Sec.  919,  Code,  1897.) 

Salinoeb,  J.,  dissents. 

MUNICIPAL  COBPOSATIONS:    Town  Plats — Vacation  —  Paying 

6  Taxes  on  Vacated  Streets— Effect.  The  fact  that  he  who  assumes 
to  vacate  certain  streets  thereafter  paid  taxes  on  such  vacated 
lands,  while  not  controlling  on  the  validity  of  the  said  vacation, 
has  bearing  on  the  intention  of  the  one  assuming  to  vacate  and 
the  town  thereafter  questioning  the  validity  of  such  attempted 
vacation. 

MUNICIPAL   COBPOSATIONS:    Town  Plats— Vacation— "Need" 

7  for  Street.  On  the  question  of  the  "need"  for  a  street  sought 
to  be  vacated  under  Sec.  919,  Code,  1897,  regard  must  be  had  to 
the  future. 

Appeal  from  Linn  District  Court. — John  T.  Moppit,  Judge. 

Thursday,  June  29,  1916. 

Action  to  enjoin  the  defendant  from  obstructing  alleged 
public  streets.  Defense,  that  the  streets  had  been  vacated,  as 
provided  by  Section  919  of  the  Code  of  1897.  Decree  for  the 
defendant  in  the  court  below. — Affirmed, 

F.  L,  Anderson,  for  appellant. 

Voris  &  Haas  and  0.  N.  Elliott,  for  appellee. 

Gaynob,  J. — I.  This  is  an  action  in  equity,  brought  to 
quiet  title  to  certain  lands  alleged  to  be  streets  and  avenues 
in  the  town  of  Kenwood  Park,  and  to  enjoin  and  restrain  the 
defendant  from  fencing  or  otherwise  obstructing  them.  The 
pieces  of  land  involved  in  this  suit,  which  the  plaintiff  claimed 
to  be  public  streets  of  the  town,  are:  (1)  Walnut  Street, 
known  on  the  plat  as  Street  D,  which  will  be  referred  to 
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hereafter  as  D  Street;  (2)  the  west  end  of  Lynn  Avenue,  now 
Third  Street,  hereafter  called  Third  Street,  and  the  west  end 
of  Elm  Avenue,  now  called  Second  Street. 

That  there  may  be  a  better  understanding  of  this  con- 
troversy and  of  the  relative  location  of  the  different  tracts 
involved  in  this  suit,  we  submit  herewith  a  plat  of  the  town 
of  Kenwood  Park,  showing  the  streets,  blocks,  lots  and  the 
particular  part  concerning  which  this  controversy  arises. 
The  dark  lines  appearing  upon  the  plat  include  Lot  4,  con- 
taining 26.40  acres,  and  Lots  6  and  7  of  Block  4,  Lots  6  and  7 
of  Block  5,  Lots  6  and  7  of  Block  12,  and  all  of  D  Street,  and 
the  west  ends  of  Second  and  Third  Streets  as  originally 
platted.  D  Street  runs  north  and  south;  Second  and  Third 
Streets,  east  and  west. 

KEMVi/ooo   Park  AooiTlort 
Ceoar  Rapids.io-wa. 

I  ''-'■""'iX/'Ji^'"''"'"'' ., 


On  the  2d  day  of  May,  1884,  one  Isham  and  others  were 
the  owners  of  all  the  land  lying  east  of  the  west  line  of  D 
Street,  and  on  said  day  caused  a  survey  to  be  made  and  the 
plat  thereof  to  be  drawn,  and  the  lots,  blocks  and  streets  to 
be  marked  as  shown  on  said  plat,  and  designated  the  same 
as  Kenwood  Park  Addition.  This  plat  was  duly  filed  for 
record  and  recorded  on  the  5th  day  of  May,  1884. 

D  Street  is  on  the  west  line  of  this  platted  land.  Blocks 
4,  5  and  12  lie  east  of  and  abut  upon  D  Street.     The  large 
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lot  to  the  west,  known  as  Lot  4,  was  farm  property  at  the 
time  the  plat  was  made,  and  contained  about  23  acres,  and  was 
not  included  in  the  original  plat. 

It  is  conceded  that,  at  the  time  this  action  was  com- 
menced, defendant  was  the  owner  of  this  Lot  4,  and  also  of 
Lots  6  and  7  in  Block  4,  Lots  6  and  7  in  Block  5,  and  Lots 
6  and  7  in  Block  12,  on  the  east  side  of  D  Street  and  abutting 
thereon.  It  appears  without  dispute  that  the  plaintiff  had 
been  the  owner  of  this  large  Lot  4  for  over  30  years ;  that  he 
acquired  his  ownership  of  Lots  6  and  7  in  Block  4,  and  Lot  6 
in  Block  5,  prior  to  the  year  1902,  and  of  Lot  7  in  Block  5, 
and  Lots  6  and  7  in  Block  12,  prior  to  May,  1904 ;  that,  at  the 
time  this  action  was  commenced,  he  was  the  owner  of  all  lots 
abutting  upon  the  streets  in  controversy,  so  far  as  those  parts 
are  involved  in  this  suit.  At  the  time  this  land  was  platted 
and  the  plat  filed,  the  land  included  was  simply  a  government 
subdivision,  and  was  not  within  the  limits  of  any  municipality. 

Section  638  of  the  Code  of  1897  provides  that  town  sites 
platted  and  unincorporated  shall  be  known  as  villages.  Sec- 
tion 1507  of  the  Code  provides  that  all  public  streets  of 
villages  are  a  part  of  the  public  road  or  highway;  and  all 
road  supervisors  or  persons  having  charge  of  the  same,  in  the 
respective  districts  or  villages,  shall  work  the  same  as  pro- 
vided by  law.    Section  1482  of  the  Code  provides : 

**The  board  of  supervisors  has  the  general  supervision  of 
the  roads  in  the  county,  with  power  to  establish,  vacate  and 
change  them." 

The  filing  of  a  plat  dedicating  a  highway  in  a  village 
unincorporated,  does  not  convey  to  the  village,  or  to  the  pub- 
lic, the  fee  title.     By  such  dedication,  the  general  public 

acquires  only  an  easement  in  the  highway — a 
**  poratSns^  town  right  to  usc  it  for  public  purposes.    The  fee 

plats :  effect :  •         •       <  <i  •    •      i  11 

villages  unin-      remains  in  the  original  owner,  and,  when 

corxiorated 

vacated,  it  reverts  to  the  original  owner,  the 
same  as  in  all  other  public  highways  outside  of  incorporated 
cities  and  towns. 
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Chapter  13,  Title  V,  of  the  Code  deals  with  cities  and 
towns,  and  not  with  villages,  and  does  not  cover  town  sites 
platted  and  unincorporated. 

Section  917  of  Chapter  13,  Title  V,  of  the  Code  of  1897, 
in  so  far  as  it  provides  that  the  recording  of  plats,  such  as  we 
are  dealing  with,  is  equivalent  to  a  deed  in  fee  simple  of  such 
portion  of  the  premises  platted  as  is  set  apart  for  streets  or 
other  public  uses,  evidently  relates  to  streets  in  cities  and 
towns,  and  not  to  streets  in  unincorporated  villages. 

The  plaintiff  city  was  not  incorporated  at  the  time  this 
plat  was  filed,  and  not  until  the  year  1886.  The  ground 
formerly  platted  as  Kenwood  Park,  and  the  ground  known 

as  Lot  4,  west  of  D  Street,  was  all  included 
2.  Municipal  COS-  within  the  corporate  limits  of  the  town  of 

PORATION8 :  town  ^ 

tedSiiSlSio?-"  Kenwood  at  the  time  it  was  incorporated. 

S?qS?r2d.'  ""^^^^  The  effect  of  this  was  to  transfer  jurisdiction 

over  these  streets  from  the  board  of  super- 
visors to  the  city  council.  As  the  city  was  not  in  existence  at 
the  time  the  plat  was  filed,  and  could  not,  therefore,  as  such, 
acquire  any  immediate  interest  in  the  streets  dedicated,  title 
to,  or  control  over  them,  the  question  arises,  What  right  did 
the  city  acquire  in  these  streets  upon  its  incorporation?  We 
may  assume  that  it  acquired  all  the  rights  which  flowed  from 
the  dedication  at  the  time  the  plat  was  filed.  At  the  time  the 
plat  was  filed,  the  owners  undoubtedly  dedicated  to  public 
use,  for  the  purposes  of  public  travel,  that  portion  of  the  plat 
set  apart  for  streets.  The  land  included  in  the  plat  being 
unincorporated,  the  filing  of  the  plat  did  not  convey  fee  simple 
title  to  the  land  covered  by  the  streets,  even  when  accepted. 
The  effect  of  the  plat  gave  the  public  at  large  the  privilege 
of  passing  over  and  using  the  land  so  set  apart  as  a  public 
highway,  for  public  travel.  The  public  acquired  a  right  to 
an  easement  in  the  land  so  set  apart,  for  the  purposes  for 
which  it  was  set  apart.  When  accepted  as  such,  the  owner- 
ship of  the  land  covered  by  the  easement  remained  in  the 
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original  owner,  subject  only  to  the  right  to  an  easement. 
As  said  in  Burroughs  v.  City  of  Cherokee,  134  Iowa  429 : 

**The  recording  of  the  plat  is  a  tender  of  the  conveyance 
of  portions  set  apart  as  streets  and  alleys  for  such  use,  to  a 
municipality,  and  continues  until  shown  to  have  been  with- 
drawn." 

To  an  incorporated  city  or  town,  the  tender  is  in  fee,  and, 
when  accepted,  vests  in  the  municipality  a  fee  title  to  the 
land  set  apart  as  streets  in  the  plat.  See  Section  917  of  the 
Code  of  1897.  When  tendered  to  an  unincorporated  village,  it 
is  the  tender  of  an  easement  in  the  land  set  apart,  and,  when 
accepted  by  the  public,  the  right  to  the  easement  becomes 
complete. 

What  right  the  city  acquired  in  these  platted  streets  upon 

assuming  corporate  capacity,  whether  a  fee  or  an  easement, 

it  is  not  necessary  for  us  to  determine  at  this  time.    In  either 

^  case,  the  tender  must  be  accepted  before  with- 

POSATION8 :  town  drawn.    As  to  cities  and  incorporated  towns, 

Kl&ts  *  V8.CAt.lon 
efore  accept-     the  legislature  provided  that,  before  the  con- 

ance :  effect. 

veyance  should  become  complete  upon  the 
filing  of  the  plat,  there  should  be  some  acceptance  on  the  part 
of  the  city  of  the  tendered  fee ;  for  it  is  provided  in  Section 
751  of  the  Code  of  1897: 

"No  street  .  .  .  which  shall  hereafter  be  dedicated  to 
public  use  by  the  proprietor  of  the  ground  in  any  municipal 
corporation  shall  be  deemed  a  public  street,  .  .  .  unless  the 
dedication  shall  be  accepted  and  confirmed  by  an  ordinance  or 
resolution  specially  passed  for  such  purpose." 

The  legislature  therein  provided  a  solemn  and  certain 
method  by  which  the  intent  to  accept  would  be  made  mani- 
fest.   As  said  in  Burroughs  v.  City  of  Cherokee,  supra: 

"Under  our  statute,  the  filing  of  a  plat  is  made  equivalent 
to  a  deed  in  fee  simple  to  the  streets  and  alleys,  but,  like  other 
deeds,  requires  acceptance,  before  it  can  be  effective  in  convey- 
ing the  title.  .  .  .  That  this  was  so  intended  by  the  legislature 
is  settled  conclusively  by  the  statute  exacting  such  an  accept- 
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ance  on  the  part  of  the  city,  by  the  enactment  of  an  ordinance, 
and  also  by  the  provisions  for  a  vacation  of  a  plat  prior  to 
the  sale  of  any  lots." 

As  said  before,  the  filing  of  a  plat  is  a  tender  of  convey- 
ance of  title  in  fee  to  incorporated  cities  and  towns.  It  is  the 
tender  of  an  easement  in  the  land  set  aside  for  streets,  to  an 
unincorporated  village.  In  either  case,  the  tender  continues 
until  shown  to  have  been  withdrawn,  and  it  is  presumed,  when 
the  plat  has  once  been  solemnly  filed,  that  this  tender^ of  right 
in  the  property  set  aside  for  streets  continues  until  something 
has  been  done  to  indicate  to  the  public  that  the  tender  has 
been  definitely  and  permanently  withdrawn.  The  time  inter- 
vening  between  the  filing  of  the  plat  and  acceptance  is  not 
always  controlling.  The  city  or  town  has  a  reasonable  time 
in  which  to  make  its  election,  and  what  is  a  reasonable  time 
in  any  particular  case  depends  upon  the  facts  and  circum- 
stances, the  location  of  thq  streets,  the  extent  of  the  munici- 
pality at  the  time,  and  the  mediate  or  immediate  need  of  the 
public  to  use  the  property.  The  right  to  withdraw  the  offer 
also  depends  upon  facts  and  circumstances.  The  owner  may 
preclude  himself  by  the  selling  of  lots  or  blocks,  with  refer- 
ence to  the  conditions  shown  upon  the  plat,  or  by  acceptance 
by  the  city  and  improvements  made.  If  the  tender  has  con- 
tinued for  a  reasonable  time,  and  has  never  been  accepted  by 
any  act  of  the  city,  and  the  city  has  never  assumed  jurisdic- 
tion or  control  over  the  proffered  streets,  and  no  disposition 
has  been  made  of  property,  within  the  platted  limits,  that 
will  be  injuriously  affected  by  the  closing  of  the  streets,  the 
city  is  not  in  a  position  to  complain  of  the  act  of  the  owner 
in  withdrawing  his  offer  and  appropriating  it  to  private  use. 
Even  where,  under  Section  917  of  the  Code,  the  filing  of  the 
plat  is  equivalent  to  a  deed  in  fee  simple  of  the  portions  set 
apart  for  the  streets,  the  title  does  not  pass  to  nor  vest  in  the 
city  or  town,  until  accepted.  We  do  not  mean  to  say  that 
acceptance  cannot  be  indicated  in  some  other  way  than  that 
provided  for  in  the  statute,  but  there  must  be  something  to 
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indicate  an  acceptance  on  the  part  of  the  city  of  the  thing 
tendered,  before  it  acquires  any  right  to  or  control  over  it.  See 
Brown  v.  Taber,  103  Iowa  1 ;  Chrisnum  v.  Omaka  (&  C.  B.  By. 
&  Bridge  Co.,  125  Iowa  133. 

From  the  holding  in  the  last  named  case,  it  appears  that 
there  is  a  clear  distinction  between  a  mere  paper  highway, 
a  paper  street,  and  one  that  has  been  opened  and  used,  and  the 
use  of  which  is  essential  to  public  convenience  and  welfare; 
for  it  is  said : 

.  **A  fair  interpretation  would  seem  to  be  that  the  public 
rights  in  the  streets  which  may  be  divested  are  those  of 
acquiring  title  by  acceptance." 

The  thought  runs  through  the  decision  that  the  right 
to  a  street  may  be  vacated  when  no  adverse  interest  has  been 
acquired,  even  though  a  paper  dedication  has  been  made; 
that,  where  there  are  no  private  interests  involved,  and  the 
municipality  has  not  accepted  the  tendered  street,  either  by 
resolution  contemplated  by  the  statute,  or  by  taking  posses- 
sion and  improving  the  street,  or  opening  it  for  public  travel, 
the  paper  street  may  be  vacated.    The  court  said: 

**In  Section  919,  highways  are  expressly  excluded  from 
the  power  to  vacate.  The  term  *  highway,'  as  here  employed, 
means  a  traveled  street,  as  distinguished  from  a  mere  space 
laid  out  between  lots  and  blocks,  which  may  sometime  become 
such.  It  cannot  be  construed  to  mean  a  country  road,  for 
the  plat  contemplated  in  the  sections  mentioned  is  that  filed 
within  corporate  limits,  where  a  road  is  always  a  street. 
This  view  is  confirmed  by  Section  920,  which,  in  authorizing 
an  action  in  court  for  the  vacation  of  a  plat,  directs  that  *if 
any  street  as  laid  out  on  the  plat  shall  be  needed  for  public 
use,  it  shall  be  excepted  from  the  order  of  vacation,  and  shall 
remain  a  public  highway.'  " 

Thus  it  appears  that  the  statute  authorizing  the  vacation 
of  streets,  in  so  far  as  its  inhibitions  relate  to  the  act  of  vaca- 
tion, has  reference  to  its  public  use,  or  the  necessity  for  it  for 
public  use.    If  needed  for  public  use,  it  is  excepted  from  an 
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order  of  vacation.    If  not  needed  for  public  use,  it  may  not 
be  excepted  from  the  order  of  vacation. 

We  have  this  record  before  us.  In  1884,  the  owners  of 
certain  land  caused  a  survey  to  be  made  and  plat  to  be  pre- 
pared and  filed,  in  which  the  land  covered  by  the  plat  was 

subdivided  into  lots  and  blocks,  and  spaces 
'  posATioNs:  town  left  between  the  lots  and  blocks  for  streets; 

plats :  vaca- 
tion:  Judgment    the  land  SO  platted  was  not  within  the  corpo- 

conflrmlng :  ef-  '^ 

ittdWcGrfi**^"        ^^^^    limits    of    any    municipality, — a    mere 

town  site,  platted  and  unincorporated.  Sub- 
sequently, in  the  year  1886,  the  plaintiff  town  was  incorpo- 
rated, and  included  within  its  limits  this  platted  land  and 
other  land  to  the  west.  The  city  never,  by  resolution  or  ordi- 
nance, such  as  is  contemplated  in  Section  751  of  the  Code, 
accepted  the  street  in  controversy.  There  is  nothing  to  show 
that,  prior  to  the  incorporation  of  the  city,  this  street  had 
ever  been  used  or  approved  as  a  public  highway;  that  any- 
one authorized  to  act  for  the  county  prior  to  the  incorpora- 
tion assumed  any  jurisdiction  or  control  over  it ;  ever  opened 
it  or  improved  it  for  public  use.  There  was  nothing  to  dis- 
tinguish it  from  adjacent  land,  or  to  indicate  its  location, 
except  the  plat;  and,  after  the  town  became  incorporated,  it 
did  nothing  to  suggest  a  purpose  on  its  part  to  accept  the 
dedication,  or  to  appropriate  the  land  dedicated  to  public  use 
for  a  public  street.  There  was  nothing  ever  done  by  the  city, 
after  it  was  incorporated,  to*  indicate  a  purpose  that  it 
intended  in  the  future  to  open  this  street  for  public  use,  or 
appropriate  it  as  a  street  or  public  highway. 

It  appears  that,  in  the  month  of  January,  1902,  the 
defendant  herein,  being  the  owner  then  of  all  the  land  abut- 
ting on  D  Street,  filed  in  the  oflSce  of  the  recorder  of  deeds 
of  the  county,  a  written  instrument  vacating  Lots  6  and  7 
in  Block  4,  and  Lot  6  in  Block  5,  with  all  the  part  of  D  Street 
lying  west,  as  well  as  the  portions  of  Third  Street  lying 
immediately  south  of  Lot  7  in  Block  4,  or  lying  between  Lot 
7  in  Block  4,  and  Lot  6  in  Block  5.    There  is  no  question 
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made  as  to  the  sufficiency  of  the  instrument  as  an  instrument 
of  vacation,  provided  the  power  to  vacate  rested  in  said 
Leonard.  Upon  the  filing  of  said  deed,  the  auditor  marked 
the  same  ''vacated,''  on  the  recorded  plat  of  Kenwood  Park 
Addition.  Thereafter,  in  the  year  1903,  the  plaintiff  city 
brought  an  action  to  set  aside  said  deed  of  vacation,  and 
asked  a  cancellation  thereof  upon  the  record,  and  that  said 
plat  be  restored,  the  same  as  if  said  pretended  act  of  vacation 
had  never  occurred.  The  defendant  answered  this,  and  filed 
a  cross-petition,  in  which  he  alleged  that  all  the  parties  inter- 
ested were  in  court,  and  prayed  that  judgment  be  entered 
vacating  the  lots  hereinbefore  described,  and  the  portions  of 
the  streets  and  alleys  that  are  included  within  said  descrip- 
tion, and  for  such  other  relief  as  was  equitable.  The  cause 
was  tried  to  the  court  upon  the  issues  tendered,  and,  on  the 
22d  day  of  April,  1904,  the  court  entered  a  decree  finding  the 
equities  to  be  with  the  defendant,  Leonard,  and  that  all  steps 
taken  by  him  to  vacate  the  land  in  dispute  were  legal  and 
correct,  and  said  vacation  was  confirmed  and  made  valid.  No 
appeal  was  taken  from  this  decree,  and  it  has  stood,  since  that 
time,  unquestioned  by  either  party.  It  will  be  noticed  that 
this  decree  affects  only  the  north  half  of  D  Street  and  the 
lots  imniediately  adjacent  to  the  north  half  of  D  Street  and 
that  portion  of  Third  Street  lying  between  Lot  7  in  Block  4 
and  Lot  6  in  Block  5. 

Code  Section  920  provides: 

**  Whenever  the  owners  of  any  tract  of  land  which  has 
been  platted  into  town  lots,  and  the  plat  of  which  has  been 
recorded,  shall  desire  to  vacate  the  plat  or  a  part  thereof,  a 
petition,  signed  by  all  the  owners  of  it  or  the  part  to  be 
vacated,  shall  be  filed  in  the  office  of  the  clerk.  .  .  .  If  it 
shall  appear  that  all  the  owners  of  lots  in  the  plat  or  part 
thereof  to  be  vacated  desire  the  vacation,  and  there  is  no 
valid  objection  thereto,  a  decree  shall  be  entered  vacating 
such  portion  of  the  plat,  and  the  streets,  alleys  and  avenues 
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therein ;   .    .    .   but  if  any  street  as  laid  out  on  the  plat  shall 
be  needed  for  public  use,  it  shall  be  excepted.'' 

It  must  be  kept  in  mind  that,  in  this  proceeding  brought 
by  the  city  council  to  cancel  the  deed  of  vacation,  all  parties 
interested  in  the  portion  to  be  vacated  were  before  the  court. 
Plaintiff  was  the  owner  of  the  lots  abutting  on  D  Street.  He 
was  the  owner  of  the  fbts  abutting  upon  the,  portion  of  Third 
Street  that  was  vacated.  The  question  of  his  right  to  vacate 
was  fully  and  fairly  before  the  court  for  adjudication  on  this 
cross-petition.  The  cross-petition  presented  all  the  questions 
that  could  have  been  raised  or  determined  in  an  original  pro- 
ceeding, brought  under  Section  920.  The  court  by  its  decree 
determined  all  questions  that  could  be  raised  under  that  sec- 
tion. With  all  parties  interested  before  it,  including  this* 
plaintiff,  the  court  found  and  adjudged  a  right  in  the  plain- 
tiff to  vacate.  It  must,  then,  necessarily  have  found  that 
^  these  streets  were  not  accepted  by  the  city,  and  were  not 
needed  for  public  use,  and  that  conditions  existed  which, 
under  the  statute,  authorized  the  vacation  by  the  owner.  It 
confirmed  the  deed  of  vacation  as  made.  This  decree  stands 
as  a  finality  upon  the  rights  of  the  parties  touching  the 
matter  now  in  controversy,  and  is  conclusively  binding  on 
both  parties  to  this  suit,  so  far  as  the  north  half  of  D  Street 
and  that  portion  of  Third  Street  included  in  the  decree  and 
involved  in  this  suit  are  concerned. 

II.  This  leaves  for  our  consideration  only  the  south  half 
of  D  Street  and  the  west  end  of  Second  Street,  included 
within  the  dark  lines  shown  on  the  plat  hereinbefore  set  out. 

On  the  9th  day  of  May,  1904,  the  defendant 

^'  TO^^N'^rtSwn  herein  filed  in  the  office  of  the  recorder  of 

va^ationf con-     dccds  the  following  instrument,  which  was 

duly  acknowledged  and  recorded: 

**I,  J.  C.  Leonard,  being  owner  of  Lot  7,  Block  5,  and 
Lots  6  and  7,  Block  12,  of  Kenwood  Park  Addition  to  the 
city  of  Cedar  Rapids,  Iowa,  and  also  of  the  west  24  acres  of 
the  northwest  quarter  of  the  southeast  quarter  of  Section  10, 
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Township  83,  Range  7,  ^11  of  said  lots  and  24  acres  being  in 
the  northwest  quarter  of  the  southeast  quarter  of  said  section, 
township,  and  range,  do  hereby  vacate,  cancel  and  annul  plat 
of  Lot  7,  Block  5,  and  Lots  6  and  7,  Block  12,  of  said  Ken- 
wood  Park  Addition  to  the  city  of  Cedar  Rapids,  and  all  that 
portion  of  Second  Street  between  Lot  7,  Block  5,  and  Lot  6, 
Block  12,  and  all  that  portion  of  D  Avenue  between  Lot  7, 
Block  5,  and  Lots  6  and  7,  Block  12,  Kenwood  Park  Addition 
to  the  city  of  Cedar  Rapids,  Iowa,  and  the  said  24  acres  above 
described.  That  part  and  plat  of  said  D  Avenue  and  Second 
Street  above  described,  and  said  Lot  7,  Block  5,  and  Lots  6 
and  7,  Block  12,  of  Kenwood  Park  Addition  to  Cedar  Rapids, 
Iowa,  is  hereby  vacated  and  canceled,  and  the  same  now  is 
to  be  and  remain  a  portion  and  part  of  the  west  24  acres  above 
described.'* 

After  filing  said  deed  of  vacation,  the  plaintiff  moved  the 
fence  theretofore  existing  on  the  west  of  D  Street,  to  the  east 
of  Lots  6  and  7  in  Block  4  and  Lots  6  and  7  in  Block  5  and 
Lots  6  and  7  in  Block  12,  as  shown  on  the  plat  heretofore  set 
out,  and  has  ever  since  maintained  a  fence  there,  and  has 
occupied  and  cultivated  the  land.  The  land  included  within 
the  dark  lines  shown  upon  the  plat  contains  26.40  acres,  and 
includes  the  original  Lot  4  and  D  Street,  and  all  the  lots 
abutting  upon  D  Street  to  the  east. 

It  is  conceded  that  the  defendant  listed  with  the  assessor 
of  defendant  town,  for  taxation  purposes,  for  the  year  1904 
and  all  subsequent  years  up  to  the  present  time,  the  land 

enclosed  within  the  dark  lines,  consisting  of 
**  porationV:  town  26.40  acrcs,  and  has  paid  the  taxes  thereon. 

ol&tS  *  VSLC&' 

tion:  paying        Thcsc  facts  are  not  controlling,  but  are  cir- 
cated  streeu :      cumstanccs  bearing  upon  the  question  of  the 

intention  of  the  parties  touching  the  land 
now  in  controversy.  If  the  defendant  had  a  right  to  vacate 
this  land,  and  if  his  deed  of  vacation  hereinbefore  set  out  was 
effectual  for  that  purpose,  then  all  rights  of  this  plaintiff 
became  extinguished  upon  the  filing  of  the  deed  of  vacation. 
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and  the  plaintiff  cannot  now  complain  of  the  use  to  which 
the  land  is  put  by  the  defendant.  Code  Section  914  provides 
for  the  filing  of  plats.  Code  Section  917  provides  that,  when 
a  plat  has  been  duly  filed,  as  required  by  statute,  it  is  equiva- 
lent to  a  deed  in  fee  simple  of  such  portion  of  the  premises 
platted  as  is  set  apart  for  streets  or  other  public  purposes. 
A  plat  amounts  simply  to  a  dedication — a  solemn,  written 
act  of  dedication.  It  is  the  solemn,  written  evidence  of  an 
intent  to  dedicate.  Code  Section  751  provides  that  no 
dedication  of  land  to  public  use  as  a  street  shall  be  effectual 
to  make  it  a  street  or  a  public  highway,  unless  it  be  accepted. 
It  shall  not  be  deemed  a  public  street  until  accepted. 

Code  Section  918  provides : 

"Any  such  plat  may  be  vacated  by  the  proprietor  thereof, 
at  any  time  before  the  sale  of  any  lots,  by  a  written  instru- 
ment declaring  the  same  to  be  vacated,  executed,  acknowl- 
edged and  recorded  in  the  same  office  with  the  plat  to  be 
vacated,  and  the  execution  and  recording  of  such  writing 
shall  operate  to  annul  the  plat  so  vacated,  and  to  divest  all 
public  rights  in  the  streets  .  .  .  described  therein.  In 
cases  where  any  lots  have  been  sold,  the  plat  may  be  vacated 
as  in  this  chapter  provided  by  all  the  owners  of  lots  joining 
in  the  execution  of  the  writing  aforesaid." 

This  includes  streets  as  well  as  lots.  This  statute  gives 
to  the  proprietor  the  absolute  right  to  vacate,  to  set  aside,  to 
annul  a  written  plat  at  any  time  before  lots  are  sold  within 
the  platted  district,  and,  when  he  does  this,  the  proposed 
street*— the  paper  streets — are  vacated  also.  Where  lots  have 
been  sold,  however,  he  must  have  joined  with  him  the  lot 
owners  to  accomplish  the  same  purpose.  This  statute  relates 
to  the  vacation  of  the  entire  plat. 

Code  Section  919  provides  for  the  vacation  of  a  part  of 
the  plat,  and  says: 

''Any  part  of  a  plat  may  be  thus  vacated  [that  is,  ^ 
indicated  in  the  preceding  section],  provided  it  does  not 
abridge  or  destroy  any  right  or  privilege  of  any  proprietor 
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in   said   plat,   but  nothing  contained   in   this   section  shall 
authorize  the  closing  or  obstruction  of  highways." 

This  clearly  means  traveled  highways,  open  and  used,  as 
distinguished  from  paper  streets  appearing  only  upon  the 
plat.    The  section  further  provides: 

'*When  any  part  of  a  plat  is  vacated,  the  proprietors  of 
the  lots  may  inclose  the  streets  .  .  .  adjoining  them  in 
equal  proportion,  except  as  provided  in  the  next  section." 

The  exception  provided  in  the  next  section  is  in  the 
following  words: 

''But  if  any  street  as  laid  out  on  the  plat  shall  be  needed 
for  public  use,  it  shall  be  excepted  from  the  order  of  vacation 
and  shall  remain  a  public  highway," 

There  are  three  inhibitions  upon  the  right  to  vacate 
involved  in  this  section:  (1)  That  it  does  not  abridge  or 
destroy  any  right  or  privilege  of  any  proprietor  in  the  plat ; 
(2)  that  there  should  be  no  enclosing  or  obstructing  of  any 
public  highway;  (3)  that,  if  the  paper  street  is  needed  for 
public  use,  it  shall  be  excepted  from  the  vacation,  and,  as 
platted,  shall  remain  a  public  street. 

The  action  of  the  defendant,  which  is  called  into  ques- 
tion in  this  suit,  and  the  action  which  he  claims  was  taken 
which  gives  him  the  rights  claimed  by  him  in  the  suit,  all 
rest  upon  the  provisions  of  Code  Section  919.  If  the  vacation 
made  by  him  in  1904  is  valid  under  the  provisions  of  this 
section,  then  the  plaintiff  has  no  cause  of  action;  otherwise, 
it  has. 

There  can  be  no  question,  under  this  record,  that  no 
rights  or  privileges  of  any  proprietor  in  the  plat  are  abridged 
in  the  least  by  the  vacation.    Defendant  owned  the  land  on 

both  sides  of  D  Street.    All  the  street  lies 

'*  TORAT?oNV:town  between  the  lands  owned  by  him.    It  extended 

tion :  "need"       neither  north  nor  south  of  the  platted  ground. 

Tor  street. 

It  had  no  connection  with  any  other  public 
street  north  or  south.  This  D  Street  was  at  the  extreme  west 
end  of  the  platted-  ground.     It  afforded  no  avenue  for  travel 
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convenient  to  anyone  occupying  any  portion  of  the  platted 
ground.  It  had  never  been  open  or  used.  It  never  had  been 
needed  for  use.  For  more  than  20  years,  it  was  in  such  a 
condition  that  it  could  not  be  used.  The  plat  was  filed  in 
1884.  The  city  was  incorporated  in  1886.  The  deed  of  vaca^ 
tion  was  not  filed  until  20  years  after  the  plat  was  filed,  and 
until  18  years  after  the  city  was  incorporated.  No  lot  owner 
has  made  complaint  of  the  vacation.  The  city  did  not  com- 
plain until  more  than  10  years  after  the  plat  had  been  filed. 
During  all  these  10  years,  the  plaintiff  has  had  this  land 
fenced  in  and  used  as  a  part  of  his  farm  land,  without  com- 
plaint on  the  part  of  anyone.  There  is  no  evidence  that  this 
street  was  needed  for  public  travel  at  the  time  the  deed  of 
vacation  was  filed,  nor  is  there  any  evidence  that  it  has  since 
been  needed,  or  that  it.  is  now  needed  for  public  travel,  or 
that  it  will  serve  any  public  convenience  by  continuing  it  upon 
the  plat,  or  leaving  it  open.  It  is  true  that  the  need  is  not 
to  be  judged  alone  by  the  time  when  the  act  of  attempted 
vacation  took  place,  but  the  need  involves  the  consideration 
of  the  future.  After  all  these  years  have  elapsed,  it  would 
take  a  strong  showing  of  necessity  before  the  court  would  be 
justified  in  finding  that  it  was  needed  for  public  use,  and, 
therefore,  ought  to  be  within  the  exception  referred  to  in 
Section  919.  There  is  no  evidence  in  this  record  that  this 
D  Street  or  any  portion  vacated  by  the  deed  is  now  needed 
as  a  public  highway,  or  that  there  is  any  attempt  or  desire 
to  open  it  for  public  travel.  The  city  has  never,  and  does 
not  now,  indicate  a  purpose  to  open  it  for  public  travel.  The 
only  suggestion  of  need  is  that  the  city  now  desires  to  put 
in  a  sewer  system  in  the  town,  and  contemplates  building  it 
upon  the  line  of  D  Avenue.  There  is  no  evidence  that  it  is 
needed  for  any  other  public  purpose.  There  is  no  evidence 
that  it  will  ever  be  needed  for  use  as  a  public  highway.  The 
evidence,  in  fact,  negatives  the  thought  that  it  is  needed,  or 
that  it  will  be  so  needed.  The  evidence  is  that  it  never  has 
been  used  as  a  public  highway,  and,  therefore,  the  act  of  the 
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defendant  in  enclosing  it  within  the  lots  abutting  upon  it 
does  not  come  within  that  inhibition  of  the  statute  prohibiting 
the  closing  or  obstruction  of  public  highways.  The  vacation 
of  the  plat  did  not  abridge  or  destroy  any  right  or  privilege 
of  any  proprietor  in  said  plat,  and  no  proprietor  is  contend- 
ing that  it  did.  It  does  not  come,  therefore,  within  this  inhibi- 
tion of  the  statute.  It  was  not  needed  as  a  public  highway 
at  the  time  the  vacation  deed  was  filed.  There  is  no  evidence 
that  it  has  been  needed,  or  that  it  will  be  needed  as  a  public 
highway.  Therefore,  it  does  not  come  within  the  exception 
found  in  Section  920,  referred  to  in  Section  919.  30  years 
have  elapsed  since  the  plat  was  filed,  and  10  years  since 
the  filing  of  the  deed  of  vacation.  This  action  was  not  com- 
menced until  June,  1914.  We  think  the  deed  was  effectual 
in  vacating  that  portion  of  the  plat  now  in  controversy ;  that, 
in  the  vacation,  none  of  the  inhibitions  of  the  statute  were 
violated.  We  think  the  plaintiff  was  within  his  right  in  filing 
the  deed,  and  the  deed  was  effectual  to  oust  all  the  rights  that 
the  defendant  now  seeks  to  assert.  As  supporting  the  conclu- 
sion herein  reached,  see  Sarvi^  v.  Caster,  116  Iowa  707;  Chris- 
man  v,  Brandes,  137  Iowa  433 ;  McClenehan  v.  Town  of  Jeswp, 
144  Iowa  352 ;  Chrisman  v,  Onuiha  cfc  C,  B.  By.  &  Bridge  Co., 
125  Iowa  133 ;  Burroughs  v.  City  of  Cherokee,  134  Iowa  429 ; 
Kitzmam  v.  Oreenhalgh,  164  Iowa  166;  Incorporated  Town  of 
Cambridge  v.  Cook,  97  Iowa  599 ;  Simplot  v.  City  of  Dvbuque, 
49  Iowa  630 ;  LaughU/n  v.  City  of  Washington,  63  Iowa  652 ; 
City  of  Waterloo  v.  Union  MiU  Co,,  72  Iowa  437 ;  Taraldson 
V.  Incorporated  Tonvn  of  Lime  Springs,  92  Iowa  187.  See, 
also,  note  to  Phillips  v.  City  of  Stamford,  81  Conn.  408  (22 
L.  R.  A.  [N.  S.]  1114). 

On  the  whole  record,  we  think  the  decree  of  the  district 
court  was  right,  and  it  is — Affirmed. 

Evans,  C.  J.,  Ladd  and  Preston,  JJ.,  concur. 

Salinger^  J.,  dissents  from  the  holding  of  the  second 
division  of  the  opinion. 
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West  Davenport  Improvement  Company  et  al.,  Plaintiffs, 
V.  William  Theophilus,  Judge,  Defendant. 

APPEAL     AND     ^BBBOB:       Remand  —  Procedendo  —  Compliance. 

1  Amended  decree  in  purported  compliance  with  the  decree  of  the 
appellate  court  reviewed,  and  held  to  be  in  compliance  with  the 
opinion  and  order  rendered. 

EQUITY:    Pleading  —  Geneial    Prayer  —  Effect.    Under   a   general 

2  prayer  for  relief  in  an  equity  action,  the  court  is  empowered  to 
make  such  adjudication  as  will  accord  relief  to  plaintiff,  even 
though  his  theory  of  the  facts  is  not  established.  So  held  where 
plaintiff,  a  lot  owner,  claimed  he  had  the  right  to  pass  over  a 
strip  of  land  because  it  was  a  street,  and  the  court  found  it  was 
not  a  street,  but  was  land  reserved  for  railway  purposes  for  the 
use  and  benefit  of  the  lot  owners. 

CEBTIOEABI:     When  Writ  Lies— Legality  on  Decree  on  Bemand. 

3  Certiorari  will  lie  to  determine  whether  the  district  court  exceeded 
its  jurisdiction  in  entering  a  decree  in  a  cause  remanded  by  the 
appellate  court. 

Certiorari  from  Scott  District  Court. — William  Theophilus, 

Judge. 

Thursday,  June  29,  1916. 

Plaintiffs  bring  this  original  proceeding  in  this  court  to 
test  the  legality  of  the  action  of  defendant  judge  in  entering 
a  modified  decree  in  case  of  Schick  v.  West  Dtwenport 
hnprovemeivt  Company,  for  a  directed  modification  of  the 
original  decree  by  this  court.  Plaintiffs  here,  the  defendants 
in  the  original  action,  claim  that  the  modified  decree  is  not 
in  accordance  with  the  opinion  and  order  of  this  court.  The 
judgment  and  proceedings  of  the  district  court  are  affirmed. 
— Affirmed, 

Murphy  &  Sampson',  Cook  <&  Balluff  and  J.  C  Hall,  for 
plaintiffs. 

William  Hoersch  and  W.  M,  Chamberlain,  for  defendant. 
Vol.  177  Ia.— 23 
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Preston,  J. — 1.  The  report  of  the  decision  on  the  orig- 
inal appeal  is  found  in  167  Iowa  294,  where  a  plat  of  the 
premises  in  controversy,  the  findings  of  the  court,  and  the 

supplemental  opinion  directing  a  modification 
1.  Appeal  AND  BR-  of  the  original  decree,  may  be  found. 

ROR  •  1  GiXl&uu  • 

JSS'pulScS.'  '^^  petition  for  the  writ  aUeges  that  the 

modified  decree  of  the  district  court  is  not  in 
accordance  with  the  opinion  and  order  of  this  court,  and  that 
matters  and  things  are  therein  adjudicated  contrary  to  the 
order  and  opinion  of  this  court,  and  that  the  district  court 
has  acted  without  jurisdiction  and  acted  illegally  in  entering 
said  modified  decree  contrary  to  the  order  and  opinion  of  the 
Supreme  Court. 

Complaint  is  made  of  the  modified  decree  in  the  follow- 
ing particulars,  as  stated  in  the  petition  for  the  writ :  That 
the  supplemental  opinion  of  the  Supreme  Court  points  out 
that,  in  the  first  suit,  the  plaintiff  there,  John  Schick,  claimed 
certain  tracts  or  strips  to  be  public  highways;  that  one  of 
these  strips  was  found  by  the  court  to  have  been  reserved  for 
railroad  purposes;  that  this  was,  in  effect,  a  holding  that  it 
was  not  a  highway,  and,  not  having  been  appealed  from, 
stands  as  conclusive  upon  that  question;  and  that,  as  John 
Schick  was  only  claiming  a  highway,  the  district  court  could 
not  in  that  suit  establish  rights  of  John  Schick  in  a  railroad 
strip. 

Plaintiffs  point  out  that  the  modified  decree  contains  the 
following  findings,  the  italicized  parts  of  which  are  complained 

of: 

'*(!)  The  said  plaintiffs  have  the  same  rights  as  the 
said  Emerson  regarding  the  said  roads  and  streets,  and  also 
the  certain  strip  hereinafter  described  reserved  for  railroad 

purposes. 

"  (2)  The  track  running  east  of  and  along  said  railroad 
right  of  way  northerly  from  Miller  Street  to  what  is  known 
as  the  Korn  tract  was  reserved  as  pubUc  ground  for  railroad 
purposes  to  the  plaintiff,  John  Schick,  and  others  who  pur- 
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chased  lots  contained  in  the  plats  of  said  ground  made  by 
the  defendant^  West  Davenport  Improvement  CompanA^." 

Plaintiffs  also  complain  of  said  modified  decree  that  it 
finally  orders,  adjudges  and  decrees  that ''  (3)  the  strip  found 
to  have  been  reserved  for  railroad  purposes  (describing  it) 
has  been  for  railroad  purposes,  but  not  deciding,  however,  as 
to  whether  the  owners  of  the  real  estate  shown  as  lots  on  said 
plat,  Exhibit  B,  attached  to  said  petition,  have  any  rights  or 
interest  therein  for  sttch  railroad  purposes," 

The  claim  of  plaintiffs  is  that  the  language  just  set  out 
and  italicized  is  an  attempt  to  decide  in  the  equity  case  that 
the  rights  of  John  Schick  (who  is  one  of  the  owners  of  said 
real  estate)  in  said  railroad  strip  have  not  been  adjudicated 
in  said  suit,  and  that  whether  such  rights  have  been  ftdjudi- 
cated  is  not  in  issue  in  said  suit,  and  that  the  proper  place  to 
determine  such  a  question  is  when  it  duly  arises  as  an  issue 
in  a  subsequent  suit,  and  that  so  much  of  the  findings  herein- 
before numbered  1  and  2  as  are  italicized,  if  permitted  to 
stand,  might  hereafter  be  set  up*  as  an  adjudication  that  said 
railroad  strip  had  been  reserved  as  public  gronnd  to  the  plain- 
tiff, John  Schick,  and  others ;  that  such  issue  was  not  in  fact 
involved  in  the  equity  suit  in  which  such  modified  decree  has 
been  entered. 

The  first  opinion  recited  the  findings  in  the  original 
decree  of  the  district  court.  So  much  of  them  as  is  now 
material  is  as  follows: 

''It  found  that  no  road  had  ever  been  used  or  laid  out 
on  the  southerly  side  of  the  lots  last  purchased  by  Schick, 
and  denied  relief  as  to  such.  It  decreed  that  the  60-foot 
strip  on  the  east  line  of  the  railroad  right  of  way,  extending 
from  New  Bockingham  to  Miller  Street,  is  a  public  highway, 
and  shall  be  kept  open  for  public  travel,  and  that  the  strip 
from  Miller  Street  to  the  Kuhn  tract  was  set  apart  for  rail- 
road purposes,  and  that  it  should  be  kept  open  for  use  by 
Schick,  to  reach  the  railroad  from  his  property,  and  for  the 
purpose  of  laying  upon  it  sidetracks  to  his  premises." 
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Schick  did  not  appeal  from  that  part  of  the  decree  which 
denies  his  claim  to  a  road  on  the  southerly  side  of  Lots  13  to 
18,  inclusive. 

The  supplemental  opinion  directs  a  modification  of  a  part 
of  the  language  of  the  decree  just  quoted,  and  in  doing  so, 
this  language  is  used: 

"The  decree  of  the  trial  court  should  therefore  be  modi- 
fied, so  as  to  omit  from  its  mandatory  holding  that  part  which, 
after  finding  the  strip  to  have  been  reserved  for  railroad  pur- 
poses, holds  the  right  to  such  use  to  be  in  John  Schick  and 
others,  and  commands  it  to  be  kept  open  for  such  use.  The 
case  is  remanded  for  decree  in  c(mformity  with  this 
conclusion.'* 

The  supplemental  opinion  does  not  direct  a  modification 
of  that  part  of  the  original  decree  just  quoted,  wherein  it 
was  decreed  that  the  60-foot  strip  on  the  east  line  of  the  rail- 
road right  of  way  extending  from  New  Rockingham  to  Miller 
Street  is  a  public  highway  and  shall  be  kept  open  for  public 
travel. 

The  modified  decree  is  more  fully  set  out  as  follows : 

**Now,  in  compliance  with  the  opinion  and  order  of  the 
said  Supreme  Court  of  the  state  of  Iowa,  the  said  decree  is 
hereby  modified  so  as  to  read  as  follows :  That  this  is  a  suit 
wherein  the  plaintiffs  are  claiming  certain  roads  or  public 
highways  described  in  their  petitions  and  amendments  thereto. 
That  the  defendants  deny  the  existence  of  said  roads  and 
highways.  That  the  evidence  shows  that  the  plaintiff,  John 
Schick,  purchased  certain  premises  from  one  Emerson.  That, 
at  the  time  said  Emerson  purchased  said  property,  plats  were 
shown  to  said  Emerson,  showing  certain  of  the  real  estate  in 
controversy  hereinafter  described  to  be  roads  and  streets. 
That  the  said  plaintiffs  have  the  same  rights  as  the  said 
Emerson  regarding  the  said  roads  and  streets,  and  also  the 
certain  strip  hereinafter  described  reserved  for  railroad  pur- 
poses. That  the  public  has  at  times  used  as  a  public  highway 
the  road  running  adjacent  to  and  easterly  to  the  railroad 
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right  of  way  from  the  plat  of  New  Rockingham  northerly  of 
the  road  called  Miller  Street.  That  the  tract  running  east  of 
and  along  said  railroad  right  of  way  northerly  from  said 
Miller  Street  to  what  is  known  as  the  Korn  tract  was  reserved 
as  public  ground  for  railroad  purposes  to  the  plaintiflf  John 
Schick,  and  others  who  purchased  lots  contained  in  the 
plats  of  said  ground  made  by  the  defendant,  West  Davenport 
Improvement  Company.  That  there  never  has  been  a  road 
used  or  laid  out  southerly  of  the  ground  described  in  said 
petition  as  bought  by  John  Schick  from  the  defendant,  West 
Davenport  Improvement  Company.  But  this  court  does  not 
decide  whether  said  John  Schick  can  recover  damages,  as 
claimed  in  his  petition  herein,  from  the  said  defendant,  West 
Davenport  Improvement  Company.  That  the  temporary 
injunction  heretofore  allowed  in  said  cause  should  be  made 
permanent  so  as  to  keep  open  the  ground  along  and  east  of 
the  railroad  right  of  way  from  the  plat  of  New  Rockingham 
northerly  to  Miller  Street  as  a  public  highway. 

**It  is  now  therefore  ordered,  adjudged  and  decreed  by 
the  court  on  this  5th  day  of  July,  1912,  that  the  tract  of  land 
described  as  follows  [describes  tract  held  to  be  a  public  high- 
way and  not  now  in  controversy]  is  a  public  highway  and 
shall  be  kept  open  for  public  travel ;  and  that  the  tract  begin- 
ning at  the  northeast  corner  of  the  tract  last  herein  described, 
being  the  southwest  corner  of  said  Lot  6,  and  thence  running 
northerly  parallel  with  the  railroad  right  of  way  1,451  feet 
to  the  southerly  line  of  what  is  known  as  the  Korn  tract  on 
said  Exhibit  B  attached  to  the  plaintiff's  petition,  thence 
running  westerly  along  the  southerly  line  of  said  Kom's  tract 
60  feet,  more  or  less,  to  the  easterly  line  of  said  railroad  right 
of  way,  thence  running  southerly  along  the  easterly  line  of 
said  railroad  right  of  way  to  the  northwest  comer  of  the  tract 
last  above  described  and  westerly  from  the  point  of  begin- 
ning, thence  running  east  60  feet,  more  or  less,  to  the  point 
of  beginning,  has  been  reserved  for  railroad  purposes,  but  not 
deciding,  however,  as  to  whether  or  not  the  owners  of  the  re^l 
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estate  shown  as  lots  on  said  plat,  Exhibit  B,  attached  to  said 
petition,  have  any  rights  or  interest  therein  for  such  railroad 
purposes.  It  is  further  ordered  that  there  be  no  fences  across 
the  said  tract  dedicated  as  road  from  the  northern  line  of 
Miller  Street  to  the  north  line  of  the  plat  of  New  Rockingham, 
and  the  defendants  are  permanently  enjoined  from  keeping 
the  said  tracts  closed  or  fencing  the  same,  and  are  hereby 
ordered  to  remove  all  fences  that  they  may  now  have  across 
the  said  tracts  herein  fully  described  as  dedicated  for  road 
purposes.  It  is  further  ordered  that  the  claim  of  John  Schick 
for  a  road  along  the  southerly  line  of  Lots  13,  14,  15,  16,  17, 
18  and  19  of  said  plat.  Exhibit  B,  attached  to  plaintiff's  peti- 
tion, be  and  is  denied ;  but  that  the  claim  of  said  John  Schick 
against  the  defendant  West  Davenport  Improvement  Com- 
pany for  damages  as  claimed  in  his  petition  is  not  herein 
adjudicated  upon,  but  said  claim  is  dismissed  without  preju- 
dice, and  said  claim  may  be  adjudicated  in  a  new  suit  to  be 
brought  by  said  John  Schick." 

We  quote  from  the  original  opinion  as  to  the  record, — 
which  language  is  not  modified  by  the  supplemental  opinion, 
— ^the  following : 

''The  improvement  company  in  its  separate  answer  avers 
that,  in  purchasing  the  property,  Schick  had  actual  knowledge 
that  the  6(Xfoot  strip  lying  adjacent  to  the  right  of  way  of 
the  Milwaukee  Railroad  was  not  a  street,  but  that  it  had  been 
reserved  for  railroad  purposes.  * ' 

Also: 

''It  also  found  that  the  strip  of  land  60  feet  in  width 
along  the  right  of  way  to  a  point  designated  as  Miller  Street 
had  at  times  been  used  as  a  public  highway,  and  that  beyond 
that,  and  parallel  with  the  right  of  way  to  the  Euhn  tract  to 
the  north,  the  strip  in  controversy  had  been  reserved  as  public 
grounds  for  railroad  purposes  to  Schick  and  others  who 
purchased  lots  from  the  plat  made  by  the  improvement 
company.   .    .    . 

"It  is  clearly  shown  to  have  been  the  purpose  of  the  Ice 
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Company,  whose  business  was  indicated  by  its  name,  to  so 
foreclose  the  situation  as  to  prevent  Schick  from  using  his 
property  in  the  same  business,  it  being  his  known  intention 
so  to  do,  and  that  the  subsequent  transaction  between  the  ice 
company  and  the  improvement  company  as  to  the  disputed 
strip  was  for  that  purpose  alone ;  and  we  are  of  opinion  from 
all  of  the  evidence  that  had  it  not  so  done  it  would  have  had 
equal  but  not  exclusive  means  of  access  to  the  railroad  for 
shipping  purposes.   .    .    . 

*'As  to  the  claim  of  the  ice  company  that  it  purchased 
without  notice  of  the  existence  of  any  streets  or  rights  of 
owners  over  the  strip,  we  think  it  clearly  appears  that  before 
it  took  conveyance  of  the  strip  the  question  was  considered, 
and  that  it  had  knowledge  sufficient  to  put  it  upon  inquiry 
as  to  the  actual  situation;  but  beyond  this  was  its  purpose 
clearly  shown  by  the  evidence  to  acquire  the  strip,  and  thereby 
cut  off  from  Schick  his  means  of  access  to  the  tracks,  carrying 
with  it  the  knowledge  that  he  claimed  such  right  in  and  on 
the  land." 

It  appears  that  the  object  and  purpose  of  the  plaintiffs 
here  (defendants  in  the  former  case)  were  to  prevent  Schick 
from  entering  the  ice  business  as  a  competitor  of  the  Daven- 
port Ice  &  Cold  Storage  Company.  The  town 
ingTgeneraJ*  '    of  Rockingham  was  an  intervener,  and,  with 

Schick,  it  was  their  desire  to  keep  open  the 
streets  and  preserve  the  property  which  had  been  dedicated 
to  public  use.  To  go  into  the  ice  business,  Schick  needed  the 
streets  and  this  railroad  strip,  in  order  to  have  shipping  facili- 
ties with  the  railroad.  The  prayer  of  his  petition  was  for 
general  equitable  relief.  It  seems  that  the  improvement  com- 
pany and  the  ice  company  were  trying  to  deprive  the  public 
of  the  use  of  its  streets ;  that  is,  a  part  of  the  street  in  dispute. 
Their  purpose  was,  also,  to  prevent  competition  in  the  ice  busi- 
ness and  prevent  anyone  from  having  access  to  the  railroad  for 
that  purpose.  In  order  to  meet  the  claim  that  this  particular 
strip  was  a  street,  the  improvement  company  and  ice  company 
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alleged  that  this  strip  was  for  railroad  purposes,  and  proved 
that  the  strip  was  dedicated  or  reserved  for  railroad  purposes 
for  the  use  and  benefit  of  the  lot  owners  in  that  neighborhood. 
The  lower  court  in  its  decree  found  that  Schick  succeeded  to 
the  rights  of  Emerson,  and  that  he  was  one  of  said  lot  owners. 
This  finding  was  favorable  to  the  contention  of  the  defendants 
in  the  original  suit.  Schick  and  the  intervener  seemed  to 
have  been  satisfied  with  this  finding  and  did  not  appeal,  as  it 
preserved  the  right  of  access  for  which  they  were  contending, 
— at  least,  that  was  one  of  the  things  for  which  they  were 
contending.  The  district  court  in  the  original  decree  went 
further,  and  made  it  mandatory  that  the  improvement  com- 
pany and  ice  company  keep  said  strip  open  for  the  use  of 
Schick  and  others.  This  court,  on  rehearing,  in  the  language 
which  has  before  been  set  out  in  the  supplemental  opinion, 
said,  in  substance,  that  the  mandatory  part  of  said  decree 
should  be  eliminated  in  this  particular. 

It  seems  to  us  that  plaintiffs  here  are  seeking  to  have 
their  own  record,  and  the  finding  in  their  favor  that  the  strip 
was  for  railroad  purposes,  eliminated.  We  think  the  issues 
and  evidence  gave  the  court  the  power  to  fix  the  right  of 
Schick  in  said  railroad  strip,  not  as  owner,  and  not  the  power 
to  determine  that  it  was  a  street  under  the  issues  as  made  by 
Schick,  but  the  right,  as  a  lot  owner,  of  access  to  the  railroad. 
The  defendants  in  the  original  action,  plaintiffs  here,  set  up 
the  fact  that  it  was  a  railroad  strip,  and  their  evidence  shows 
that  it  was  so  reserved  for  Emerson  and  others,  and  Schick 
purchased  from  Emerson.  As  stated,  the  right  contended  for 
was  to  have  access  to  the  railroad.  If  this  strip  was  a  street, 
he  would  have  that  right,  of  course.  If  it  was  for  railroad 
purposes,  he  had,  under  the  evidence,  a  right  of  access  to  the 
railroad.  Schick,  as  plaintiff  in  the  original  case,  was  con- 
tending that  he  had  a  right  of  access  to  the  railroad  because 
this  strip  was  a  street,  but  the  defendants  in  the  original  case, 
plaintiffs  here,  claimed  that  it  was  a  railroad  strip,  and  in 
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either  event,  Schick  would  have  the  right  of  access  to  the 
railroad. 

We  think  what  we  have  said  disposes  of  all  of  plaintiffs ' 
contentions  on  this  point,  and  the  judgment  is,  therefore, 
affirmed. 

2.  It  is  contended  by  defendants  that  certiorari  will  not 
lie  because  the  matters  complained  of  could  have  been  reviewed 
on  appeal.  Ordinarily,  mere  errors  must  be  so  corrected.  Want 

of   jurisdiction    could    be    tested    by    either 

8-  .^hSn ^Sitii"    •    ^PP^^^l  ^^  certiorari.    In  this  case,  the  plain* 

}^^^^^^A    tiffis  claim  that  the  district  court  exceeded  its 

cree  on  remancL 

jurisdiction  and  had  no  authority  to  enter  so 
much  of  the  modified  decree  as  they  claim  was  in  excess  of  or 
contrary  to  the  order  of  the  Supreme  Court  modifying  the 
original  decree ;  and  plaintiffs  also  claim  that  the  issues  raised 
by  the  pleadings  did  not  justify  the  parts  of  the  modified 
decree  to  which  they  are  now  objecting.  If,  by  the  modified 
decree,  the  district  court  exceeded  its  jurisdiction,  the  question 
could  be  tested  by  certiorari.  Oaeppinger  v.  Boards  of  Super- 
visors, 172  Iowa  30 ;  Davis  v.  Preston,  129  Iowa  670 ;  Young 
V.Preston,  131  Iowa  292. 

We  are  of  opinion  that  the  modified  decree  is  in  accord 
with  the  directions  of  this  court  in  the  modified  opinion,  and 
the  proceedings  and  judgment  are  therefore — Affirmed. 

Evans,  C.  J.,  Deemeb  and  Salinger,  JJ.,  concur. 


Fred  Woods,  Appellant,  v.  John  E.  WhjSON  et  al..  Appellees. 

BROKERS:  Anthority— Authority  to  SeU.  Written  authority  "to 
1  sell''  on  certain  specified  terms,  and  not  merely  to  find  a  pur- 
chaser, carries  authority,  uHtkin  the  authorized  limits,  to  do  all 
things  necessary  to  make  a  binding  enforceable  contract — ^for  in- 
stance (a)  to  receive  the  authorized  cash  payment,  or  (b)  to 
enter  into  a  contract  under  the  terms  authorized* 
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SPECino  PEBFOBMAKCE:    Contracts  Enforceable— Unaathoilzed 

2  Contract  by  Broker.  A  contract  for  the  sale  of  land,  by  and  in 
the  name  of  brokers,  but  in  ewoesa  of  their  authority,  ie  non- 
enforceable. 

PRINCIPLE  APPLIED:  Brokers  were  authorized  to  sell  on  the 
following  terms:  $500  cash;  $1,500  on  March  1,  1914;  balance  in 
10  years,  at*  5  per  cent. 

The  brokers  entered  into  a  written  contract  as  follows:  Cash, 
$500;  $1,500,  or  more,  March  1,  1915;  option  to  pay  $100  or  any 
multiple  thereof  on  any  interest  day;  grantor  to  furnish  an  ab- 
stract showing  good  and  sufficient  title  clear  of  all  liens  and 
incumbrances. 

Held,  non-enforceable  by  grantee. 

BBOKEES:    Authority — Agreement   to   Fnmidi  Abstract.    Naked 

3  authority  ''to  self  land  carries  no  implied  authority  to  bind  the 
owner  to  furnish  an  abstract  of  title. 

BBOiCEES:    Authority— Extent  of  Authority— Duty  to  Take  Notice. 

4  One  dealing  with  a  broker  for  the  purchase  of  lands  must  take 
notice  of  the  extent  of  the  authority  of  the  broker. 

ESTOPPEL:    E(|iiltable  Estoppel— Mending  Hold  In  Litigation— Kon- 

5  Communicated  Reasons.  A  party  may  assign  any  reason,  howso- 
ever frivolous  or  unfounded,  for  repudiating  a  contract,  and,  after 
action  is  commenced,  may  mend  his  hold  and  assign  a  good  reason, 
when  the  frivolous  and  unfounded  reason  was  never  communicated 
to  the  one  commencing  the  suit,  and  in  no  wise  influenced  his 
action.  So  held  where  the  original  reasons  assigned  were  stated 
to  one's  own  agent  and  were  never  communicated  to  the  other 
party. 

BBOEXBS:    Authority- Unanthorlsed  Contract— Batlflcatlon.     Evi- 

6  dence  reviewed  and  held  insufficient  to  show  a  ratification  of  an 
unauthorized  contract  of  sale. 

BB0E3SBS:    Pleading— Issue  as  to  Agent's  Authority.    The  issue  as 

7  to  the  authority  of  a  broker  to  enter  into  the  contract  in  question 
is  necessarily  raised  by  a  petition  alleging  that  the  contract  was 
entered  into  pursuant  to  authority,  followed  by  an  answer  by 
defendant  denying  such  allegation. 

Appeal  from  Linn  District  Covrt, — ^P.  0.  Ellison,  Judge. 

Thursday,  June  29,  1916. 

Suit  for  specific  performance  resulted  in  the  dismissal  of 
the  petitions.    Plaintiff  appeals. — Affirmed, 
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F,  L.  Anderson,  for  appellant. 

William  Smyth  and  E.  A.  Johnson,  for  appellees. 

Ladd^  J. — This  is  an  action  to  enforce  the  specific  per- 
formance of  a  contract  for  the  sale  of  land.  The  defendant 
owned  721^  acres  of  land  near  Springville,  and  in  winter, 
listed  it  with  Crew  &  Son  for  sale : 

'*In  consideration  of  their  efforts  to  sell,  I  grant  author- 
ity to  Crew  &  Son  to  sell  my  721^  acres,  located  l^/^  m. 
Paralta,  fair  improvements,  for  $160  per  acre,  $500  down  on 
contract,  $1,500  on  March  1,  1914,  and  tSe  balance  ten  years, 
at  five  per  cent.  Said  authority  to  be  in  effect  till  February 
1,  1914.  And  in  case  they  get  me  a  buyer  for  said  property, 
I  agree  to  pay  them  a  commission  of  two  per  cent.  Signed 
March  5,  1913.    John  E.  Wilson,  Montezuma,  Iowa." 

Shortly  thereafter,  Crew  &  Son  received  an  offer  of  $130 
per  acre  from  the  plaintiff,  and  notified  defendant,  who 
responded  as  follows: 

**Ck)t  your  letter,  but  could  of  got  that  when  there,  but 
now  by  paying  you  will  have  to  get  close  to  our  contract  and 
prefer  waiting  a  while  and  see  if  we  can 't  get  it,  and  now  as 
ever  yours,  John  E.  Wilson,  Montezuma,  Iowa.*' 

Thereupon,  plaintiff  raised  the  offer  $5  per  acre,  and, 
upon  being  informed,  the  defendant  wrote: 

**Yes  got  yours  and  will  say,  if  we  can't  do  any  better 
you  fix  that  up  at  once,  now  I  leave  this  with  you  payable  at 
Montezuma,  you  fix  this  at  once.  Yours,  John  E.  Wilson, 
Montezuma,  Iowa.'' 

Thereupon,  I.  H.  Crew,  of  Crew  &  Son.  notified  defend- 
ant by  telephone,  who  directed  him  to  close  the  deal.  The 
plaintiff  then  signed  the  agreement  sued  on,  and  paid  Crew 

&   Son  $500  in  cash.    The  defendant  was 
'  tiSrity  :^au-  "      notified  of  this  by  telephone,  and  a  duplicate 

of  the  contract  was  mailed  to  him.  This  was 
returned  in  the  same  envelope  used  in  mailing,  and,  upon 
being  informed  by  0.  P.  Clark  that  plaintiff  was  the  pur- 
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chaser,  defendant  started  for  Springville,  meeting  Clark  on 
the  way.  They  visited  the  office  of  Crew  &  Son  and  repudi- 
ated the  contract.  Other  facts  will  appear,  as  the  issues 
raised  by  the  pleadings  are  considered. 

I.  The  authority  conferred  on  the  agent  was  to  sell,  not 
merely  to  find  a  purchaser.  This  is  the  plain  import  of  the 
language  employed,  and  that  this  construction-  should  be 
accorded  the  instrument  of  March  5,  1913,  appears  from 
Hoptvood  V.  CarbiHy  63  Iowa  218.  Moreover,  defendant,  in 
response  to  Crew  &  Son's  letter  reporting  the  offer,  directed: 
'*You  fix  this  at  on«e.  Now  I  leave  this  with  you.*'  This 
did  not  permit  of  any  change  in  the  terms,  but  left  the  firm 
to  fix  it,  i.  e.,  to  make  the  sale.  If,  then,  the  agents  were 
authorized  to  sell,  the  necessary  inference  is  that  they  might 
do  that  which  was  essential  to  effect  such  sale ;  that  is,  either 
receive  the  cash  payment  exacted  by  the  terms  of  the  instru- 
ment conferring  authority  to  sell  to  bind  the  bargain,  or 
enter  into  a  binding  contract  with  the  purchaser.  Here, 
Crew  &  Son  undertook  to  do  both,  but  the  payment  was  on 
the  contract  as  made. 

The  terms  on  which  Crew  &  ,Son  were  authorized  to  sell 
were  specifically  stated,  but  these  were  not  observed  in  enter- 
ing into  the  written  contract.    The  agents  were  authorized  to 

sell  upon  the  payment  of  $500  cash,  $1,500, 
2.  spbcipiopbr-      March  1,  1914,  and  the  balance  in  10  years, 

FORMANCB :  con-  '  '  ^  ^«*  «, 

Ible^uniSthor-  ^*  ^  P®^  ^^^^  interest  per  annum.    Under  the 
brokSf^*^*^^  contract  as  entered  into  by  Crew  &  Son,  the 

purchaser  was  to  pay  $1,500,  or  more,  March 
1, 1915,  and  was  given  the  option  to  pay  $100,  or  any  multiple 
thereof,  on  any  interest  pay  day. 

The  contract  also  required  defendant  "to  furnish  an 
abstract  showing  good  and  sufficient  title,  clear  and  free  of 
all  liens  and  incumbrances."    The  agents  were  not  authorized 

to  make  these  changes,  or  to  stipulate  that 

8.  Brokkrs  :  au-     their  principal  would  furnish  the  abstract^ 

a^Jtrlc/"™****  *^^»  ^^^  ^^^  reason,  ihe  contract  was  not 
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binding  on   the   defendant,   unless   subsequently   validated. 
Dodd  V.  OrooSy  175  Iowa  47. 

Plaintiff,  in  dealing  with  Crew  &  Son,  was  bound  to  know 
the  extent  of  their  authority,  and,  in  entering  into  the  agree- 
ment and  making  payment,  he  is  to  be  assumed  to  h,ave  been 

aware  that  such  agents  were  acting  in  excess 

■  thority^^eartent    of  the  authority  Conferred.     31  Cyc.  1321. 

duty  to  take'      Moreover,  the  evidence  shows  that  he  was 

notice.  * 

informed  of  the  terms  on  which  Crew  &  Son 
might  sell.  There  is  no  escape  from  the  conclusion  that  Crew 
&  Son  exceeded  their  authority  in  making  the  contract  with 
plaintiff  and  l-eceiving  payment  thereon,  and  defendant  is  not 
bound  thereby,  unless  estopped  from  objecting  thereto  or 
unless  it  be  found  that  subsequently  he  ratified  the  same. 

II.  Appellant  contends,  however,  that  (1)  defendant 
subsequently  ratified  the  contract,  and  (2)  is  estopped  from 
interposing  any  defense  other  than  that  Crew  &  Son  were 

authorized  to  sell  to  Clark  only.    It  appears 
*  equitable  es-       that,   immediately   upon   being   advised   by 

toppel :  mend- 
In^  hold  In  liU-     Clark     that    plaintiff    was     the     purchaser, 

gration :  non-  "^  ^ 

communicated     defendant  Started  for  Springville,  and,  with 

reasons.  r        o  7  / 

Clark,  visited  the  office  of  Crew  &  Son,  where, 
upon  being  informed  by  I.  H.  Crew  of  the  name  of  the 
proposed  purchaser,  defendant  declared: 

'* Woods  can't  have  that  place:  Otto  Clark  gets  it.  Of 
course  you  will  get  your  commission.  Otto  Clark  is  to  have 
the  place  and  will  pay  your  commission.  Fred  Woods  can't 
have  it.'' 

After  protest  against  this  course  by  Crew,  he  left  the 
room,  remarking  that  Clark  was  entitled  to  the  place.  This 
was  a  direct  repudiation  of  the  alleged  sale.  No  reason  was 
stated,  other  than  that  he  intended  to  sell  to  another.  But 
defendant  testified  that,  when  telephoned  to  about  the  sale 
by  I.  H.  Crew,  he  had  told  him  not  to  sell  to  anyone  other 
than  to  Clark,  and  that,  upon  visiting  the  office  with  Clark, 
he  had  said  to  Crew  that  he  had  no  right  to  sell  to  the  plain- 
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tiff,  and  that  Clark  was  the  man  to  have  the  place.  The 
record  has  convinced  us  that  the  aunts'  authority  was  not 
limited  to  selling  to  Clark,  and  Crew  &  Son  were  informed 
at  their  office,  for  the  first  time,  of  defendant's  design  to  sell 
to  Clark.  What  was  said  amounted  to  a  repudiation  of  the 
agreement  to  sell,  and  saying  that  he  proposed  to  convey  the 
land  to  Clark  was  giving  no  reason  or  ground  for  his  con- 
duct. But  even  if  it  were,  what  was  said  was  to  his  own 
agent,  and  is  not  shown  to  have  been  communicated  to  the 
plaintiff  or  in  any  manner  relied  on  in  bringing  suit.  There 
was  no  basis  for  an  estoppel,  then ;  and  the  doctrine  of  Donley 
v.  Porter,  119  Iowa  542,  McDermoti  v.  Mahoney,  139  Iowa 
292,  and  other  like  decisions,  that  a  party,  having  elected  one 
ground  of  objection,  cannot  afterwards  mend  his  hold  and 
rely  on  another  which  might  have  been  obviated  had  it  been 
insisted  on  in  time,  does  not  apply.  What  was  said  does  not 
appear  to  have  influenced  the  course  of  plaintiff,  and  defend- 
ant is  not  estopped  from  interposing  all  the  defenses  pleaded. 
III.  One  Burroughs  testified,  to  sharing  the  office  of 
Crew  &  Son,  by  having  desk  room  therein,  and  to  being  pres- 
ent when  defendant  and  Clark  came  in,  and  related  that, 

after  I.  H.  Crew  had  protested  against  the 

^'  oiorn^unau-    course  of  defendant,  the  latter  said  that  the 

tract*  radflca-    terms  and  price  were  all  right,  but  Clark  was 

to  have  the  place.  Though  the  details  of  the 
conversation  were  elicited  on  cross-examination,  the  refei^nce 
to  terms  and  price  was  not  repeated,  and  the  witness  asserted 
that  he  did  not  remember  anything  else.  Neither  Crew  nor 
Wilson  testified  to  anything  of  the  kind  in  detailing  the  con- 
versation, and  it  may  well  be  doubted  whether  the  statement 
was  made.  The  remark,  if  made,  however,  could  not  be  con- 
strued as  a  ratification ;  for  the  defendant  at  the  time  abso- 
lutely repudiated  the  agreement  by  refusing  to  carry  it  out. 
If,  by  the  expression,  he  can  be  said  to  have  indicated  the 
ground  for  refusing  performance,  there  was  no  showing,  as 
heretofore  pointed  out,  that  this  was  communicated  to  plain- 
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tiff,  or  that  he  relied  thereon  in  bringing  suit.  The  conver- 
sation was  between  defendant  and  his  own  agent,  and  it  is 
not  to  be  assumed,  without  proof,  that  what  was  said  was 
communicated  to  plaintiff.  The  unauthorized  agreement,  as 
made  by  the  agent,  was  not  ratified  by  the  principal. 

IV.  It  is  suggested  that  the  authority  of  Crew  &  Son 
to  enter  into  the  written  contract  was  not  challenged*  by  the 
answer.    It  did  deny  each  and  every  allegation  of  the  petition 

not  admitted.    The  petition  alleged  that,  pur- 

^*  S^^iSueaeru?"  ^^*^^   ^^  *^®   authority  of  the   writing  oi 
jgent'sauuior''-    March  5,   1913,   Crew  &   Son  executed  the 

contract  for  defendant.  The  answer  then 
denied  that  the  contract  was  entered  into  in  pursuance  of 
such  authority,  or  for  the  defendant.  This  necessarily  raised 
the  issue  as  to  the  agents'  authority.  If  the  petition  be  con- 
strued as  alleging  the  execution  of  the  contract,  the  denial 
raised  the  issue  as  to  authority,  for  proof  of  the  agents' 
authority  was  essential  to  establishing  the  making  of  the  con- 
tract. OUberi  v.  Baxter,  71  Iowa  327,  331.  True,  defendant 
pleaded  that  the  agents  were  authorized  to  sell  to  Clark  only, 
but  an  admission  is  not  to  be  implied  therefrom  that,  but  for 
this,  the  contract  was  in  accordance  with  the  terms  on  which 
the  agents  might  sell.  Again,  appellant  argues  that  the  postal 
card  conferred  authority  to  sell  according  to  the  agents'  dis- 
cretion. As  previously  said,  it  cannot  be  so  construed.  But, 
were  it  otherwise,  the  petition  specifically  pleaded  that  the 
contract  was  made  in  pursuance  of  the  writing  of  March  5, 
1913,  authorizing  the  agents  to  sell,  and  not  in  pursuance  of 
the  postal  card.  Whether  defeifdant  received  any  of  the 
money  paid  by  plaintiff  to  Crew  &  Son  is  in  dispute,  but  it 
is  unnecessary  to  pass  on  the  issue,  for  the  agents  were  unau- 
thorized to  receive  any  payment  on  a  contract  entered  into  by 
them  without  authority.  See  Dodd  v,  Groas,  supra.  The 
cause  is  not  one  in  which  specific  performance  may  be  enforced 
even  though  the  motive  for  the  course  pursued  by  defendant 
cannot  be  approved. 
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It  may  be  conceded  that  brotherly  love  should  prevail 
among  these  men  (Clark,  Wilson  and  Woods),  whose  wives 
are  sisters,  and  that  the  sordid  contest  over  the  will  of  the 
father-in-law  should  have  been  forgotten  long  ago,  and  the 
doctrine  of  the  golden  rule  applied  in  all  their  dealings. 
But  they  have  chosen  otherwise;  and  though  it  would  seem 
that  troubles  enough  probably  will  obstruct  the  way  of  each 
without  the  others'  interposing  stumbling  blocks,  they  are  to 
determine  these  matters,  and  we  to  apply  the  law  to  conditions 
as  they  appear,  regardless  of  consequences. — Affirmed, 

Evans,  C.  J.,  Gaynor  and  Salinger,  JJ.,  concur. 


Joseph  Wright  et  al.,  Appellants,  v.  H.  P.  Bohlino  et  al., 

Appellees. 

DEEDS:  Validity— Fraud  and  Duress.  Evidence  reviewed,  and  held 
to  show  that  certain  preposterous  and  senseless  threats,  made  to  a 
weak  and  ignorant  grantor  by  a  grantee  who  had  been  grantor's 
counselor  for  years,  was  the  moving  cause  for  the  execution  of  the 
deed  of  gift,  and  invalidated  the  same. 

Appeal  from  Poitawaitamde  District  Court. — 0.  D.  Wheeler, 

Judge. 

Thursday,  June  29,  1916. 

Suit  in  equity  by  Joseph  Wright,  plaintiff,  to  set  aside  a 
deed,  on  the  ground  that  it  was  obtained  by  fraudulent  rep- 
resentations and  duress.  Trial  being  had  on  the  merits,  the 
petition  of  the  plaintiff  was  dismissed,  and  he  has  appealed. 
— Reversed. 

• 
Saunders  &  Stuart,  for  appellants. 

Tinley,  Mitchell  dk  Pryar  and  John  P.  Organ,  for 
appellees. 
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Evans,  C.  J. — The  deed  which  is  assailed  herein  was 
executed  by  the  plaintiflF  and  his  wife  on  January  25,  1913. 
This  suit  was  be^un  immediately  thereafter,  the  petition  being 

filed  on  February  6th.    The  real  estate  con- 
ity :  fraud  and     sistcd  of  a  farm  of  80  acres,  which  was  occu- 

tf)  111"  AAA 

pied  as  a  home  by  the  plaintiff  and  his  family. 
Plaintiff's  family  consisted  of  his  wife  and  five  children.  The 
farm  was  of  the  value  of  $115  per  acre  at  the  time  of  such 
conveyance.  It  was  encumbered  by  mortgages  to  the  amount 
of  $4,400,  and  was  subject  to  a  further  equity  of  $1,800  for 
unpaid  purchase  money.  The  only  purported  consideration 
for  the  deed  was  the  execution  of  a  lease  thereon  by  the 
grantee,  Hohling,  to  the  plaintiff  and  his  wife,  for  a  period 
of  two  years,  rent  free.  At  the  time  of  such  conveyance,  the 
plaintiff  was  insolvent,  and  was  threatened  with  suits  of  unse- 
cured creditors  and  with  bankruptcy  proceedings.  The  peti- 
tion avers  that  the  plaintiff  was  induced  by  the  defendant  to 
execute  such  deed,  by  threats  of  criminal  prosecution.  There 
had  been  business  relations  between  the  parties  for  several 
years  prior.  The  defendant  Rohling  was  a  member  of  a  real 
estate  and  loan  firm  doing  business  at  Council  Bluffs.  The 
defendant,  or  his  firm,  had  financed  the  plaintiff  in  various 
transactions  for  some  years.  The  farm  in  question  was 
acquired  by  the  plaintiff  by  purchase  from  his  brother,  Levi 
Wright,  intervener  herein,  in  March,  1912,  at  the  price  of 
$6,800.  Prior  to  that  time,  he  had  owned  and  occupied 
another  little  farm,  which  he  sold,  at  or  about  the  time  of 
the  purchase  from  his  brother  of  the  farm  now  under  con- 
sideration. The  transaction  of  purchase  between  the  plaintiff 
and  his  brother  Levi  was  financed  by  the  defendant  in  this 
wise :  The  first  farm  was  already  encumbered  by  a  mortgage 
of  $1,700,  and  the  second  farm  by  a  mortgage  of  $2,300;  the 
defendant  procured  for  the  plaintiff,  in  the  form  of  loans, 
an  additional  credit  of  $1,000  on  the  first  farm,  and  an  addi- 
tional credit  of  $1,700  on  the  second  farm.     In  each  case,  the 

Vol.  177  U.— 24 


370  Wbioht  v.  Bohling.  [177  Iowa 

previously  existing  mortgage  was  retired,  and  a  new  one  was 
mafde  to  cover  the  amount  thereof  and  the  additional  credit. 
The  plaintiff,  therefore,  executed  to  the  defendant,  or  lis 
firm,  a  mortgage  on  the  first  farm  for  $2,700.  As  a  bonus  or 
commission  to  defendant  for  such  additional  credit,  he  exe- 
cuted a  further  mortgage  for  $400.  On  the  second  farm,  he 
executed  a  mortgage  for  $4,000,  to  cover  the  previous  encum- 
brance and  the  $1,700  credit.  As  a  bonus  or  commission  to 
defendant  on  this  transaction,  he  executed  another  mortgage 
for  $300.  In  this  manner,  $5,000  of  the  purchase  price  was 
paid.  For  the  remaining  $1,800  of  the  purchase  money,  the 
brother,  Levi,  was  to  receive  a  mortgage  subject  to  the  fore- 
going; but  the  formal  execution  and  acknowledgment  of  this 
mortgage  had  been  neglected,  up  to  the  time  of  the  transac- 
tion herein  assailed.  The  plaintiff's  first  farm  was  sold  by 
him  for  $5,200.  He  had  a  margin  therein,  over  and  above 
the  encumbrance,  of  $1,300.  This  margin  of  credit  was 
assigned  by  him  to  the  defendant  as  additional  security.  It 
was  used,  in  part,  by  the  defendant  in  the  payment  of  accrued 
interest  and  taxes  due  up  to  February  1,  1913.  The  mort* 
gages  for  $4,000  and  $2,700,  respectively,  were  negotiated  to 
third  parties  by  the  firm  of  the  defendant  shortly  after  their 
execution ;  but  such  firm,  nevertheless,  looked  after  the  collec- 
tion of  the  interest  thereon  and  the  protection  of  the  security 
thereof  on  behalf  of  the  transferees.  The  assignment  of  the 
$1,300  item  was  obtained  by  the  defendant  less  than  a  month 
prior  to  the  deed  involved  herein. 

The  evidence  of  duress  and  fraudulent  representations  is 
in  some  respects  indefinite  and  unsatisfactory,  as  will  herein- 
after appear.  On  the  other  hand,  very  important  and  sig- 
nificant facts  are  practically  undisputed,  and  these  are  of  such 
a  nature  as  to  give  rise  to  strong  inference  against  the  defend- 
ant. It  is  evident  from  this  record  that  the  plaintiff  was  an 
ignorant  man,  and  that  he  had  placed  great  reliance  upon  the 
defendant  for  several  years  in  the  transaction  of  his  business. 
He  counselled  with  him  often,  and  the  defendant  assumed  to 
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give  him  counsel.  The  fact  that  the  defendant  could  obtain 
from  the  plaintiff  a  mortgage  for  $400  as  a  commission  for 
obtaining  an  additional  credit  of  $1,000,  and  that  this  could 
be  done  apparently  without  negotiation  or  question,  is  a  sug- 
gestive circumstance,  indicating  the  very  modest  business 
capacity  of  the  plaintiff  and  a  somewhat  different  business 
capacity  on  the  part  of  the  defendant.  All  of  the  circum- 
stances of  the  case  point  in  the  same  direction.  When  the 
plaintiff  bought  the  land  from  his  brother  Levi,  he  had  noth- 
ing to  pay,  except  what  the  defendant  loaned  him.  The 
defendant  appears  to  have  drawn  the  papers  of  conveyance 
and  security  between  the  two  brothers.  He  drew  the  mort- 
gage  from  the  plaintiff  to  Levi  for  $1,800.  This  mortgage 
was  not  acknowledged,  and  it  was  later  returned  to  the  plain- 
tiff to  be  acknowledged  by  himself  and  wife.  It  was  in  their 
hands  at  the  time  the  defendant  obtained  the  deed  involved 
in  this  case.  It  is  undisputed  that,  at  that  time,  the  defend- 
ant advised  the  plaintiff  to  bum  the  mortgage,  and  that  the 
plaintiff  thereupon  did  bum  the  same.  The  defendant's 
explanation  of  this  circumstance  is  that  the  plaintiff  told  him 
that  Levi  did  not  want  the  mortgage  and  had  given  it  back 
to  him.  The  only  effect  of  the  surrender  or  the  destruction 
of  such  mortgage  would  be  to  reduce  the  encumbrance  to  that 
extent  upon  the  property  which  the  defendant  was  acquiring. 
Its  destruction  operated  to  the  benefit  of  no  one  save  the 
defendant.  As  between  the  defendant  and  the  intervener, 
Levi  Wright,  such  conduct  on  the  part  of  the  defendant  has 
become  immaterial,  because,  upon  the  trial,  he  conceded  the 
right  of  Levi  to  his  lien.  However,  it  throws  a  very  unfavor- 
able light  upon  the  motives  and  the  conduct  of  the  defendant 
in  the  original  transaction  as  between  him  and  the  plaintiff. 
As  between  him  and  the  intervener,  Levi,  the  defendant,  in 
his  original  pleadings,  denied  the  right  of  Levi  to  his  lien, 
and  such  was  the  state  of  the  pleadings  up  to  the  time  of  the 
concession  made  upon  the  trial.  All  the  circumstances  appear- 
ing in  the  record  tend  to  show  that  the  defendant  had  a  great 
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influence,  if  not  a  subtle  power,  over  the  plaintiff.  The  plain- 
tiff was  not  only  manifestly  ignorant  and  timid,  but  he  was 
sick  and  in  the  care  of  a  physician.  He  was  greatly  worried 
over  his  financial  affairs  and  over  threatened  suits,  and  was 
greatly  concerned  as  to  what  might  happen  to  him  in  case  of 
bankruptcy  proceedings.  The  defendant  was  at  the  home  of 
the  plaintiff  when  the  deed  was  obtained.  He  daims  to  have 
gone  there  at  the  request  of  the  plaintiff.  The  only  reason 
for  such  request  apparent  in  the  record  was  the  plaintiff's 
desire  to  counsel  with  him.  As  to  the  circumstances  preceding 
the  execution  of  the  deed,  the  plaintiff  testified  as  follows: 

**He  said,  'They  will  jump  on  to  that  forty  acres  and 
sell  it,  and  that  will  get  you  into  very  serious  trouble.'  I 
wanted  to  know  what  kind  of  trouble.  He  said  it  was  a  peni- 
tentiary offense  for  me  to  do  so.  I  said,  *I  can't  see  how  it 
is.'  He  said  that  it  was,  and  I  would  go  if  I  did  not  deed 
the  land  to  him.  I  says,  *  There  is  nothing  for  me  to  do  only 
to  do  that  to  save  myself.'  He  said  that  would  save  me  then. 
I  said,  *I  thought  the  mortgage  would  save  me.'  He  said, 
*No,  you  have  a  mortgage  on  it  and  it  would  save  only  that 
one  forty;  it  would  make  it  cost  them  $100  an  acre  and  he 
couldn't  put  that  much  in  it.'  He  says,  *Joe,  do  you  know 
what  kind  of  a  fix  you  are  in  T '  I  says, '  I  know  I  am  awfully 
bad  in  debt,  Henry.'  He  says,  *You  are  worse  than  that.' 
He  says,  'You  are  liable  for  the  penitentiary.'  I  deeded  the 
land  to  him  because  he  said  he  would  send  me  to  the  peniten- 
tiary if  I  did  not ;  that,  if  I  did  not  deed  it  to  him  and  clear 
myself  without  letting  other  people  jump  on  to  it,  he  would 
send  me  to  the  penitentiary.  It  scared  me  and  made  me  so 
nervous  I  could  not  sleep.  I  had  been  ill  for  a  couple  of 
years,  doctoring  with  Doctors  Robertson  and  Tamisea  of  Mis- 
souri Valley  for  nerve  and  heart  trouble,  and  did  not  sleep 
for  about  a  week  after  he  told  me  that.  I  would  not  have 
deeded  the  land  to  him  if  he  had  not  threatened  to  send  me 
to  the  penitentiary.  I  told  my  wife  before  she  signed  the 
deed  what  Mr.  Rohling  had  told  me  and  the  threats  he  had 
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made.  She  said  the  only  thing  to  do  was  to  give  him  a  deed 
and  let  him  go.  That  was  on  the  day  the  deed  was  signed. 
Mr.  Kynett,  who  works  in  Mr.  Bohling's  office,  came  from 
Council  Bluffs  in  an  automobile  and  took  the  acknowledg- 
ment of  the  deed,  and  Mr.  Rohling  went  back  to  Council 
Bluffs  with  him.  ...  I  placed  dependence  on  Mr.  Rohling. 
He  always  said  he  would  do  it  (figuring),  and  save  me  hiring 
lawyers  and  save  me  costs,  because  I  needed  money  and  he 
wanted  to  help  me  out.  He  told  me  that  there  was  no  use 
to  see  a  lawyer — ^it  would  only  cost  more  money.  I  wanted 
to  see  a  lawyer  to  have  the  deeds  made  out  correct,  and  Rohl- 
ing said  there  was  no  time  to  fool  away  and  it  would  make 
expense  and  they  could  do  it  just  as  well." 

The  wife  of  the  plaintiff  was  very  deaf,  and  could  not 
hear  an  ordinary  conversation.  She  did  not  hear  the  con- 
versation between  the  plaintiff  and  the  defendant,  but  each 
of  them  testified  that  her  husband  explained  to  her  what  the 
conversation  was,  their  testimony  differing,  however,  as  to 
what  was  actually  said.    Mrs.  Wright  testified  as  follows : 

'*I  remember  Mr.  Rohling  being  at  our  home  about  a 
year  ago.  My  husband  told  me  that  Rohling  said  he  would 
send  him  to  the  penitentiary  if  he  did  not  sign  the  deed,  and 
I  believed  he  would.  Both  myself  and  my  husband  were 
frightened  at  the  time  we  signed  the  deed.  .  .  .  That  was 
our  home,  and  the  only  home  we  had.  My  husband  told  me 
that  Rohling  said  to  him  that  we  must  make  the  deed  or  he 
would  have  my  husband  put  in  the  penitentiary;  that  some- 
thing my  husband  had  done  about  the  land  was  wrong  and 
that  he  could  be  put  in  the  penitentiary  for  it.  He  told  me 
those  things  after  Rohling  had  talked  with  him,  and  he  told 
them  to  me  in  the  hearing  and  presence  of  Rohling  the  day 
the  deed  was  made.  I  believed  what  he  said  was  true  and 
that  he  would  put  my  husband  in  prison,  and  that  is  why  I 
signed  the  deed.  I  would  not  have  signed  it  if  I  did  not. 
It  is  our  only  home ;  we  sold  our  other  home  to  buy  this.  I 
never  rciceived  anything  for  the  place  or  for  the  deed." 
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The  defendant  Bohling  testified  as  follows : 
**At  the  time  the  deed  was  made  by  Joe  Wright  to  me, 
he  told  me  that  some  people  were  about  to  start  suit  against 
him,  and  that  he  owed  a  number  of  people  and  that  he  wanted 
to  protect  us,  and  asked  me  if  he  could  not  turn  the  farm 
over  to  me  to  protect  me  before  his  creditors  jumped  outo 
him,  and  I  told  him  that,  if  that  was  the  way  he  felt  about 
it,  he  could  do  so.  He  said  that,  if  he  could  have  the  farm 
for  two  years,  he  could  make  some  money  oflf  of  it  and  per- 
haps get  on  his  feet.  I  called  E3aiett  from  Council  Bluffs 
to  come  to  Wright's  place.  He  asked  me  about  bankruptcy 
proceeding,  and  asked  me  whether,  if  he  sold  anything,  he 
could  be  sent  to  the  penitentiary;  and  I  said,  'Joe,  I  think  if 
you  go  up  to  the  U.  S.  Court  and  swear  falsely  you  surely 
would  be  sent  off.'  I  never  told  him  that  if  he  failed  to  make 
any  of  the  payments  that  he  could  be  sent  to  the  penitentiary 
at  that  time,  or  at  his  house.  When  we  got  to  the  house  Mrs. 
Wright  was  there,  and  in  about  a  half  or  three-quarters  of 
an  hour,  Kynett  came.  Joe  told  Mrs.  Wright  of  the  arrange- 
ment. He  did  so  by  talking  to  her.  She  did  not  say  any- 
thing, but  seemed  to  be  satisfied.  He  said,  'What  do  you 
think  of  thatT'  and  she  said,  'I  don't  think,  what  do  you 
think  of  itf '  and  he  said,  'It  is  all  right,  because  it  will  let 
US  out  in  good  shape,'  and  he  said,  'I  figure  that  with  two 
years'  crops  I  will  be  ahead,  not  having  any  interest  or  taxes 
to  pay.'  The  deed  was  prepared,  and  Joe  told  her  it  was  a 
deed  to  the  farm.  She  made  no  objection  to  signing  it.  While 
I  was  there,  there  was  not  anything  said  by  Joe  to  Mrs. 
Wright  that  if  they  permitted  any  default  in  the  interest  on 
any  of  these  mortgages  he  might  go  to  the  penitentiary,  or 
any  talk  about  sending  Joe  to  the  penitentiary  if  he  let  the 
interest  default  I  never  at  any  time  or  place  suggested  to 
Joe  Wright  that  if  he  should  let  the  interest  or  tax  payments 
remain  unpaid  I  would  send  him  to  the  penitentiary,  or  that 
anybody  else  could  send  him.  There  was  nothing  said  about 
the  penitentiary  except  what  I  have  said  before  in  reference 
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to  the  bankruptcy  proceeding.  ...  I  have  known  Joe 
Wright  about  fifteen  years.  At  the  time  I  talked  to  Wright 
at  Honey  Creek,  he  seemed  angry  rather  than  excited.  A 
man  had  threatened  to  start  suit  against  him.  He  said  he 
would  protect  the  mortgage  by  deeding  the  land  to  me  by 
saving  the  cost  of  foreclosure.  I  did  not  agree  to  save  this 
cost  for  him  at  the  time  he  gave  the  deed,  nor  to  pay  the 
$4,000  mortgage,  nor  to  pay  the  $1,800  mortgage  to  Levi  or 
to  cancel  the'  $300  commission  note.  I  did  not  own  the  $4,000 
mortgage  at  that  time,  nor  the  $1,800  mortgage  that  Levi 
Wright  had. 

**I  did  not  agree  to  pay  the  interest  on  the  $4,000,  and 
simply  took  it  subject  to  interest  for  two  years.  He  did  not 
seem  to  be  alarmed  or  scared  at  the  time  he  was  talking  to 
me,  and  did  not  express  himself  about  being  afraid  of  going 
to  the  pen.  I  heard  Mr.  Wright  tell  Mrs.  Wright  he  wa§ 
going  to  make  the  deed  to  me,  and  she  said  that  she  thought 
it  would  be  a  lot  better  than  to  move.  I  did  not  agree  to  pay 
the  interest.  I  agreed  not  to  bother  him  about  it;  in  plain 
words,  not  to  dun  him.  I  was  looking  after  the  $4,000  for 
the  holder  of  it.  I  did  not  extend  the  time  on  it.  I  could 
not  prevent  Levi  Wright  from  foreclosing  his  mortgage  and^ 
did  not  agree  to.  Q.  What  was  Joe  Wright  getting  out  of 
this  at  all,  just  tell  the  court  T  A.  Joe  Wright  figured  that 
he  was  getting,  with  good  luck,  $1,200  a  year  for  two  years 
without  any  taxes,  or  interest.  In  other  words,  he  figured 
at  the  end  of  two  years,  with  ordinary  good  luck,  he  ought 
to  have  $2,400  or  $2,500  in  cash.  ...  As  near  as  I  can 
remember  it,  in  Joe's  own  language,  when  I  got  oflf  of  the 
train  at  Honey  Creek  Joe  was  there  and  shook  hands  with 
me,  and  he  said,  'Do  you  know,  Henry,  some  of  these  fellows 
I  believe  are  going  to  raise  the  devil  with  me.  This  man 
Diller  Beck  is  about  to  start  suit;'  and  detailed  other  men 
whom  he  owed  and  whom  he  was  afraid  might  go  after  him 
if  they  understood  that  this  man  Diller  Beck  had  started  suit 
in  Harrison  County.    'Now,'  he  said,  *You  boys  have  always 
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treated  me  square  down  there  and  yoa  have  sent  the  interest 
for  me  when  I  did  not  have  the  monev,  and  the  taxes;'  and 
he  said,  'Ton  advised  me  against  this  piece  of  land  in  the 
first  place,  and  I  am  sony  I  did  it ;  I  am  into  it  now,  and  I 
want  to  save  my  hide  and  get  out  the  best  I  can.'  I  asked 
him  how  much  he  owed  and  who  he  owed  it  to,  and  he 
detailed  these  different  people  to  me;  and  I  said,  'How  much 
more  do  you  owe  beside  the  loan f^  and  he  said,  'I  don't  know, 
I  have  never  figured  it  up,  but  it  is  quite  an  item;'  and  he 
said,  'I  want  to  protect  you;'  and,  'Can't  I  turn  this  thing 
over  to  yout  Can't  I  turn  the  land  over  to  you  and  protect 
you  in  that  way  before  these  fellows  jump  onto  met'  And 
he  said,  'Han't  there  some  way  that  I  can  have  the  use  of  it 
for  a  year  or  two  so  I  can  get  on  my  feet!'  I  said,  'Joe,  if 
that  is  the  way  you  feel  about  it,  I  expect  we  can.'  He  said, 
''What  can  we  dot'  I  said,  'The  only  thing  you  can  do  is  for 
you  to  give  me  a  deed  of  this  farm  and  I  will  give  you  a  lease 
for  two  years  and  give  you  two  years'  crops.*  Just  prior  to 
that,  I  asked  him  about  how  much  a  man  could  make  off  of 
the  place  in  a  year.  He  said,  'With  fair  farming,  I  ought  to 
be  able  to  get  out  $1,200  if  the  year  is  good,  maybe.'  He  said, 
'At  the  end  of  two  years,  I  could  square  up  with  some  of  these 
fellows ;  at  the  end  of  the  second  year,  maybe  I  can  buy  me  a 
little  house  and  have  it  clear. '  He  asked  me  if  we  could  make 
the  deed  and  lease  that  day.  I  said  I  didn't  know;  that  the 
only  way  I  could  do  it  was  to  have  a  man  come  up  there  in  a 
machine  with  some  blanks.  I  stepped  down  to  the  telephone 
in  the  grocery  store  at  Honey  Creek  and  called  up  Kynett." 

1.  The  weak  thing  about  the  plaintiff's  evidence  is  the 
senselessness  of  the  threat  to  which  he  succumbed.  There  is 
much  reason  for  saying  that  it  was  too  senseless  to  affiect  a 
man  of  ordinary^  intelligence.  On  the  other  hand,  it  was  no 
more  senseless  than  was  the  act  of  the  plaintiff  in  making  the 
conveyance.  There  is  no  reason  made  apparent  in  the  record 
for  the  conveyance,  except  the  bewilderment  of  the  plaintiff 
from  some  cause.    He  had  an  undisputed  margin  of  value  of 
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$3,000.  Although  he  was  insolvent,  this  margin  of  value  was 
all  protected  by  his  homestead  exemption.  The  purported 
consideration  for  the  deed  was  a  mere  form  without  substance. 
It  was  merely  carved  out  of  the  gift.  The  transaction  simply 
amounted  to  a  deed  of  gift,  with  a  reservation  of  two  years' 
possession.  According  to  the  defendant's  own  testimony,  he 
assumed  no  encumbrance  and  no  obligation,  except  to  refrain 
from  **  dunning"  the  plaintiff.  There  was  no  delinquency  of 
principal  or  interest.  While  the  defendant  denies  the  testi- 
mony of  the  plaintiff  as  to  the  threats,  his  own  testimony  only 
discloses  a  different  form  of  artifice  for  obtaining  the  deed. 
According  to  his  version,  the  plaintiff  was  asking  counsel,  as 
he  had  done  many  times  before.  His  testimony  discloses  that, 
in  the  course  of  this  counsel,  the  subject  of  the  penitentiary 
was  considered:  **Joe,  I  think  if  you  go  up  to  the  United 
States  Court  and  swear  falsely,  you  surely  would  be  sent  off." 
Such  is  the  defendant's  version  of  what  he  said  about  the 
penitentiary.  It  has  in  it  corroboration  of  the  plaintiff's 
story.  There  was  no  occasion  presented  for  a  candid 
discussion  of  the  penitentiary. 

Bohling's  evidence  would  furnish  a  basis  for  a  claim  that 
the  plaintiff's  only  motive  was  to  get  the  property  out  of  his 
hands  before  it  could  be  seized  by  creditors.  The  undisputed 
evidence  as  a  whole,  however,  does  not  warrant  any  such 
claim,  and  no  such  claim  is  made  for  it  by  counsel,  either  in 
the  pleadings  or  in  the  argument.  The  encumbrance  on  this 
land  would  fully  exhaust  all  that  part  thereof  not  included 
within  the  homestead.  Bankruptcy  proceedings  could  not 
interfere  with  the  plaintiff's  right  to  his  homestead.  Indeed, 
it  appears  from  the  evidence  that  bankruptcy  proceedings 
were  instituted  shortly  after  the  commencement  of  this  suit, 
and  that  the  trustee  in  bankruptcy,  having  investigated  the 
facts,  made  no  claim  to  any  interest  in  the  property  involved. 

The  sum  of  the  whole  situation  is  that  the  defendant 
obtained  by  the  deed  in  question,  without  any  substance  of 
consideration  whatever,  all  the  property  of  this  plaintiff.    The 
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only  uncertainty  in  the  case  is  the  details  of  the  method  by 
which  the  conveyance  was  induced.  The  act  of  conveyance 
was  unnatural,  and  disastrous  to  the  plaintiff  and  to  his  fam- 
ily.  There  was,  necessarily,  some  reason  for  it.  The  record 
discloses  no  adequate  reason  for  it  except  that  testified  to  by 
the  plaintiff  and  his  wife.  While  the  thrieats  testified  to  were 
preposterous,  and  f  qr  that  reason  ought  to  be  scrutinized,  and 
might  even  be  rejected  on  that  score  if  the  conveyance  had 
the  support  of  any  substantial  consideration,  yet  they  fit  into 
this  record  with  marked  consistency,  and  serve  to  illustrate 
the  great  inequality  of  intellectual  capacity  between  the 
grantee  and  the  grantor  in  this  transaction.  On  the  other 
hand,  the  version  of  the  defendant,  Rohling,  only  makes  of 
himself  a  counselor  and  friend,  who  was  besought  for  advice, 
and  who  went  to  the  plaintiff's  home,  at  the  plaintiff's  request, 
for  that  purpose.  If  he  thus  assumed  to  act  as  counselor, 
then  counselor  he  was.  As  a  result  of  his  counsel,  he  obtained 
all  of  the  plaintiff's  property  and  gave  nothing.  As  bearing 
somewhat  upon  the  case,  see  WalU  v.  Taylor,  176  Iowa  353.  * 

2.  Mrs.  Wright,  the  wife  of  plaintiff,  intervened  as 
plaintiff  for  the  purpose  of  protecting  her  homestead  right. 
Her  right  to  intervene  was  denied  by  the  trial  court  upon 
the  ground  that  the  petition  was  not  filed  in  time.  Later, 
when  the  decree  was  entered  in  favor  of  the  defendant,  the 
rights  of  Mrs.  Wright  appear  to  have  been  adjudicated  on 
their  merits.  The  point  is  made  on  appeal,  in  her  behalf, 
that,  having  abated  her  action,  so  to  speak,  by  refusing  her 
the  right  of  intervening,  the  court  had  no  jurisdiction  to 
adjudicate  her  claim  on  the  merits.  The  point  would  appear 
to  be  well  taken,  but  is  without  materiality  in  view  of  our 
conclusion  upon  the  appeal  of  the  plaintiff. 

3.  While  the  case  was  pending,  and  before  it  came  to 
trial,  the  plaintiff  signed  and  delivered  to  the  defendant  a 
paper  purporting  to  disclaim  any  interest  in  the  suit.  The 
execution  of  this  paper  was  first  disclosed  by  the  evidence. 
It  was  not  filed  by  the  defendant  except  after  the  presenta- 
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tion  in  evidence.  The  plaintiff  claimed,  in  the  evidence,  to 
have  repudiated  the  paper.  He  was,  in  fact,  in  court  prose- 
cuting his  case  in  the  actual  trial  thereon,  when  the  alleged 
disclaimer  was  .first  brought  to  the  attention  of  the  court. 
The  trial  court  wholly  ignored  such  alleged  disclaimer  in  the 
decree  entered  herein.  There  was  some  evidence  as  to  the 
reasons  for  the  signing  of  such  paper,  and  as  to  the  promises 
made  by  the  defendant  as  an  inducement  thereto.  In  view, 
however,  of  the  state  of  the  pleadings  and  the  apparent 
abandonment  thereof  by  the  parties,  and  the  ignoring  thereof 
by  the  court  in  the  final  decree,  we  think  there  is  no  occasion 
for  our  consideration  of  it,  further  than  as  an  item  of  evi- 
dence bearing  upon  the  issues  made  by  the  pleadings.  Indeed, 
this  is  all  that  the  appellee  claims  for  it.  We  do  not  find 
enough  weight  in  the  circumstances  as  evidence  to  justify  any 
different  conclusion  than  we  have  announced  in  the  first  divi- 
sion hereof. 

It  is  our  conclusion  that  relief  must  be  had  against  the 
deed  in  question,  and  that  the  same  must  be  set  aside.  The 
decree  entered  below,  must,  accordingly,  be — Reversed, 

hADD,  Qaynob  and  Salinger^  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  G.  H.  Cameron,  Appellant. 

OBIMINAIi  LAW:    Argmnent  of  Oonnael— Tnflammatory  Appeals— 

1  New  TxlaL  Enlarging  in  argument  on  the  enormity  of  the  crime 
charged  and  ita  dire  effect  on  poeterity,  and  arguing  that,  therefore, 
an  acquittal  should  not  be  lightly  brought  about,  do  not  constitute 
such  an  appeal  as  will,  of  itself,  entitle  defendant  to  a  new  trial, 
especially  in  view  of  the  fact  that  the  lower  court  refused  a  new 
trial  on  such  ground. 

OBQCINAL  LAW:    Argument  of  OoonBol— Presnmption.    It  will  be 

2  presumed,  nothing  appearmg  to  the  oofUrary,  that  argument  by  a 
public  prosecutor  was  a  legitimate  response  to  an  argument  for 
the  defendant. 

SEDXJOTION:    Oliaste  Ohacacter— Oonduct  of  Prosecatxlx  with  De- 

3  fendaat.    The  jury,  in  passing  on  the  question  whether  prose- 
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cutrix  was  of  chaste  character,  must  not  he  deprived  of  the  right 
to  consider  the  conduct  of  prosecutrix  toith  defendant,  (a)  even 
though  defendant  denies  all  intercourse  with  prosecutrix,  and  (b) 
even  though  the  evidence  of  misconduct  between  prosecutrix  and 
defendant  is  meager  and  weak  and  is  strongly  disproved  by  th,e 
testimony  for  the  State. 

SEDUCTION:    Error— Estoppel  by  Inconsistence  in  Testimony.    A 

4  defendant  who  denies  in  toto,  in  a  seduction  charge,  that  he  ever  had 
sexual  intercourse  with  the  prosecutrix,  is  not  thereby  estopped 
to  demand  that  the  jury  be  given  the  right  to  consider,  in  so  far 
as  it  militates  in  his  favor,  what  prosecutrix  says  did  take  place 
in  the  way  of  intercourse  between  them. 

SEDUCTION:     Chaste    Character— Instmctions—Degree    of    Proof. 

5  Instructions  reviewed,  and  held  not  vulnerable  to  the  objection 
that  defendant  must  conclusively  establish  the  unchastity  of  the 
prosecutrix  in  a  seduction  charge. 

CRIMINAL  LAW:    Instructions — Correct,  Thoiu^  Inexplicit.    If  an 

6  instruction  is  correct  as  given,  though  not  as  explicit  as  desired, 
request  must  be  made  for  the  more  explicit  instruction,  in  order 
to  predicate  error. 

Appeal  from  Black  Hawk  District  Court. — Chas.  W.  Mullan, 

Judge. 

Friday,  June  30,  1916. 

Conviction  for  seduction.  Defendant  appeals. — Reversed, 
Edwards,  Longley,  Bamsier  &  Smithy  for  appellant. 

George  Cosson,  Attorney  General,  John  Fletcher,  Assist- 
ant Attorney  General,  and  E.  J.  Wenner,  County  Attorney, 
for  appellee. 

Salinger,  J. — I.  In  an  argument  for  the  State,  the 
prosecutor  said,  over  objection,  that  he  believed  the  crime  of 
seduction  was  the  most  serious  crime  known  to  the  statute 

.     books,  though  it  did  not  carry  a  very  serious 

^'  awm'^n^of'^*   penalty;  that  his  reason  for  saying  that  this 

flammato"yap-   was,  in  his  opinion,  the  most  serious  crime, 

peals:  new  trial.  ^^  ^^^^  ^^^  ^^^^  ^^^^  .^  ^^^  limited  tO  the 
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present  actors,  but  continues  into  the  second  and  third  genera- 
tion. He  pointed  out  the  suffering  of  a  child  when  it  is 
visited  hy  the  contempt  of  its  schoolmates,  when  it  inquired 
of  the  mother  what  was  meant  by  being  a  bastard,  and  that 
even  the  children  of  the  child  will  be  subjected  to  this.  He 
concluded  by  saying : 

''I  am  saying  these  things  to  you  that  when  you  go  to 
examine  the  record  in  this  case,  be  sure  that  you  find  the 
defendant  guilty  beyond  a  reasonable  doubjt,  and  be  sure  that 
there  is  doubt  before  you  let  him  go,  because  if  he  is  guilty, 
he  should  pay  the  little  penalty." 

It  is  presented  that  this  constitutes  reversible  misconduct. 
One  answer  is  that  the  record  does  not  disclose  whether  the 
argument  complained  of  was  the  opening  or  closing  argument 

for  the  State,  and  we,  therefore,  have  no 
2/ Criminal  LAW :  means  of  knowing  but  that  what  was  said 

argument  of  ^ 

sumpuon?'*"      ^*®  *  legitimate  response  to  an  argument 

made  for  the  defendant.  The  court  having 
overruled  the  objection  to  it,  we  should  presume,  on  such 
record,  that  something  occurred  which  made  the  argument 
complained  of  permissible.  We  say,  in  State  v,  Drake,  128 
Iowa,  at  page  541,  that  we  cannot  control  the  manner  and 
method  of  argument  to  the  jury,  beyond  insisting  that  counsel 
keep  fairly  within  the  record,  and  abstain  from  inflammatory 
appeals  to  passion  and  prejudice.  From  this  it  seems  to  be 
argued  that  we  are  to  determine  de  novo  what  constitutes  an 
inflammatory  appeal  to  passion  and  prejudice.  But  even  as 
we  may  not  well  control  the  manner  and  method  of  argu- 
ment, we  may  not  proceed  without  giving  any  weight  to  the 
discretion  of  the  trial  judge,  who  was  an  eyewitness,  and 
make  ironclad  rules  as  to  what  constitutes  such  an  improper 
appeal.  When  it  may  fairly  be  claimed  that  the  evidence 
tends  to  establish  certain  facts,  the  most  guarded  statement 
of  such  facts  is  calculated  to  inflame  the  passion  of  many 
jurors.  Knowing  this,  one  prosecutor,  according  to  difference 
in  temperament,  will,  while  another  will  not,  present  these 


382  State  v.  Cameron.  [177  Iowa 

facts  as  an  argument  for  conviction.  Without  attempting  to 
control  the  manner  of  presentation,  we  cannot  well  reverse  a 
case  merely  because  counsel  argue  that,  because  the  offense 
is  grave  in  consequences,  that,  therefore,  an  acquittal  should 
not  lightly  be  brought  about — ^and  it  may  fairly  be  claimed 
that  the  argument  assailed  does  no  more  than  do  this.  After 
all,  it  was,  in  effect,  that  the  consequences  of  a  seduction  were 
so  serious,  and  were  visited  upon  so  many  who  were  guilty 
of  no  wrong,  as  that  there  should  be  no  straining  to  find  a 
reasonable  doubt;  that  the  state  should  not  fail  of  the  pro- 
tection from  a  great  evil  by  an  attitude  in  the  jury  room  that 
the  matter  involved  was  not  very  serious,  and  the  wrong 
charged  not  highly  injurious.  It  may  not  have  been  an 
argument  meeting  the  most  approved  standards,  but,  after 
all,  this  brings  us  back  to  the  point  that  we  must  leave  some- 
thing to  the  difference  in  mental  attitude  of  counsel,  and  to 
the  discretion  of  the  presiding  judge. 

If  there  was  evidence  that  there  had  been  a  child  bom, 
there  is  some  legitimacy  in  the  argument.  We  cannot  say 
there  was  not  such  evidence.  While  there  is  a  stipulation 
that  excuses  printing  of  the  evidence,  upon  the  concession 
that  the  evidence  produced  was  such  as  made  it  a  question 
for  the  jury  whether  defendant  was  guilty  or  innocent,  and 
on  whether  prosecutrix  was  of  previous  chaste  character,  the 
fact  that  there  was  evidence  upon  either  or  both  of  these 
propositions,  of  course,  does  not  exclude  the  possibility  that 
there  may  have  been  evidence  that,  owing  to  the  alleged  illicit 
relations,  a  child  was  born. 

II.  It  appears  from  this  record  that,  in  view  of  instruc- 
tions asked  and  refused,  those  given  eliminated  from  the  con- 
sideration of  the  jury,  cm  whether  the  prosecutrix  was  of 

previous  chaste  character,  any  and  all  con- 

*•  fhStT'chJfrac-     duct  on  her  part  with  defendant.    The  State 

prokecutHx^^      docs  uot  Contend  that  nothing  but  conduct 

with  def endsAt,    .    ^  x  •  j  xi.        xi. 

between  prosecutrix  and  persons  other  than 
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the  defendant  can  be  evidence  that  she  is  unchaste,  but  that 
the  defendant  is  estopped  to  complain  of  this  exclusion 
because  he,  himself,  testified  that  there  never  had  been  inter- 
course; and  it  is  insisted  that  State  v.  MitchM,  130  Iowa 
697,  and  State  v.  Bewie,  114  Iowa  537,  sustain  this  proposi- 
tion. Also,  that  the  evidence  of  misconduct  with  the  defend- 
ant is  so  meager  that,  therefore,  it  was  not  error  to  eliminate 
from  the  consideration  of  chaste  character  what  may  have 
transpired  between  prosecutrix  and  defendant.  It  is  also 
said  that  the  evidence  of  such  misconduct  is  not  only  meager 
and  weak,  but  is  strongly  disputed  by  the  testimony  for  the 
State. 

That  the  record  is  meager  as  to  unchaste  conduct  with 
defendant,  or  that  evidence  of  such  conduct  is  not  very  strong, 
and  IB  strongly  contradicted,  is  not  an  effective  argument. 
That  the  record  is  more  meager  than  it  should  have  been, 
should  have  been  met  by  amendment  of  abstract;  and  the 
weakness  of  the  testimony  and  the  strength  with  which  it  was 
met  presented  questions  for  the  jury.  Meagerness  of  the  rec- 
ord does  not  avail  the  appellee  in  this  court,  and  the  weakness 
of  testimony  and  the  strength  of  opposition  to  it  do  not  justify 
the  trial  court  in  taking  it  from  the  jury.  This  is  said  in 
State  V.  MitchM,  130  Iowa,  at  700 : 

''The  appellant  testified  for  himself,  and  on  the  stand 
stated  that  he  held  the  gun  when  it  was  discharged.  There 
was,  therefore,  no  question  as  to  the  fact  that  he  killed  John 
Parker.  In  one  of  its  instructions  the  trial  court  used  this 
language,  of  which  complaint  is  made:  'You  are  instructed 
that,  if  you  are  not  satisfied  by  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  was  not  acting  in  self-defense 
when  he  killed  John  Parker,  you  should  acquit  him.'  The 
criticism  is  that  the  court  assumed  it  to  be  an  established  fact 
that  the  defendant  killed  Parker.  It  was  an  established  fact, 
established  by  the  defendant's  own  word,  and  hence  it  was  not 
error  so  to  treat  it." 
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For  the  proposition  thus  announced,  Staie  v.  Bone,  114 
Iowa  537,  is  cited.  That  case  is  not,  as  we  view  it,  what 
either  of  the  parties  to  this  record  claim  or  concede  it  to  be. 
In  the  Bane  case,  the  claim  by  appellant  is,  'Hhatiiie  court 
erred  in  assuming  that  defendant  killed  Allison,"  and  the 
concluding  part  of  the  opinion  on  this  objection  is  that,  while 
the  instructions  might  have  been  a  little  more  guarded,  yet 
**no  fair  minded  person  would  understand  therefrom,  when 
read  in  connection  with  other  parts  of  the  charge,  that  the 
jury  were  to  assume  in  their  consideration  of  the  case  that 
Bone  killed  Allison." 

It  is  manifest  that  this  cannot  possibly  be  a  holding  that 
the  court  might  assume  this,  but  is  the  decision  of  a  con- 
tention on  whether  it  did  assume  it,  by  holding  that  it  was 
not  done. 

As  for  the  rest,  in  referring  to  the  issue  of  self-defense, 
the  subject  was  introduced  by  such  statements  as  these:  **The 
defendant  claims  that  his  use  of  the  knife  and  the  killing  of 
James  Allison  was  done  in  self-defense,"  etc.  "In  determin- 
ing whether  defendant  was  acting  in  self-defense  at  the  time 
of  the  encounter  with  Allison  resulting  in  his  death,  you 
should,"  etc.,  and  *'But  if  you  find  that  defendant  was  not 
justified  in  killing  AUison,  you  should  find  him  guilty  even 
if  no  motive  has  been  proved." 

We  say  that  these  **were  nothing  more  in  effect  than 
repetitions  of  defendant's  claims  in  the  event  the  jury  found 
he  killed  Allison.  Moreover,  there  was  no  dispute  in  the 
evidence  regarding  the  cause  of  death.  Defendant  was  a 
witness  in  his  own  behalf,  and  admitted  having  used  the 
knife  in  the  struggle.  .  .  .  Taking  all  the  facts  into  considera- 
tion, there  is  no  doubt,  in  the  absence  of  expert  evidence,  that 
defendant.  Bone,  caused  the  death  of  Allison  by  assaulting 
him  with  a  deadly  weapon." 

This  seems  to  make  clear  (1)  that,  where  the  defendant 
admits  the  killing,  and  justifies  with  self-defense,  it  is  not 
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error  to  repeat  such  claims  in  the  instructions,  so  long  as  con- 
fined to  the  issue  of  justifiable  self-defense, — ^whichis  not  a 
holding  that,  where  defendant  denies  guilt,  and  the  State 
puts  in  evidence  of  guilt,  such  evidence  is  not  available  to  the 
defendant  if,  in  addition  to  what  the  State  desires  to  prove 
by  it,  it  happens  to  prove  something  which,  though  it  counters 
the  testimony  of  defendant,  aids  him  on  some  defense  inter- 
posed by  him.  (2)  It  makes  it  very  clear  that,  even  where 
the  killing  is  admitted  as  a  basis  for  justification,  the  effect 
of  the  admission  cannot  be  carried  beyond  the  clain^  of  jus- 
tification. 

Let  us  see  where  the  theory  of  the  trial  below  leads  us. 
The  jury  must  have  believed  there  was  intercourse,  and  there- 
fore, if  you  please,  that,  on  that  question,  the  defendant  had 

sworn  falsely.    If  the  court  had  charged  the 
4.  Seduction  :  er-    jury  that,  if  it  believed  the  prosecutrix  on 

ror :  estoppel         ^      *f  i  *r 

In  tSsumony!'*^®  whether, intercourse  had  occurred,  and,  there- 
fore, found  that  the  defendant  had  testified 
falsely  in  relation  to  intercourse,  then  it  was  immaterial 
whether  prosecutrix  was  or  was  not  of  chaste  character,  we 
should  unhesitatingly  reverse.  If  the  court  had  told  the  jury, 
in  terms,  that,  though  the  prosecutrix  confessed  to  acts  of 
unchastity  with  the  defendant,  this  could  have  no  bearing 
on  the  issue  of  chastity,  because  the  defendant  had  denied 
intercourse  with  prosecutrix,  we  should  unhesitatingly  reverse. 
Is  not  that  just  what  was  done?  Was  not  the  effect  of  the 
instructions  refused,  and  those  given,  to  advise  the  jury  that, 
although  they  believed  the  testimony  of  the  prosecutrix  that 
there  had  been  intercourse,  or  believed  the  testimony  of  third 
persons  so  asserting,  this  could  have  no  bearing  on  the  question 
of  the  chastity  of  prosecutrix,  because  defendant  had  denied 
intercourse  t  Is  it  not,  in  effect,  a  statement  that,  if  the  jury 
believed  the  evidence  on  one  of  the  essential  elements  of  the 
charge, — intercourse, — that  would  establish  that  one  element ; 
but,  though  the  same  evidence  satisfied  the  jury  that  prose- 

VOL.  177  lA.— -25 
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cutrix  was  unchaste,  it  was  not  to  be  considered,  because 
defendant  disputed  some  of  that  evidence  t 

There  could  be  no  verdict  of  guilty  unless  the  jury 
believed  there  had  been  intercourse.  In  this  case,  there  would 
have  been  no  such  verdict  if  the  testimony  of  the  prosecutrix 
on  that  head  had  not  been  believed  by  the  jury.  What  the 
court,  then,  did  was  to  eliminate  from  the  consideration  of  the 
jury  one  material  effect  that  they  might  give  the  very  evidence 
upon  which  it  founded  its  verdict  of  guilty.  If,  for  illus- 
tration, the  evidence  of  prosecutrix  had  been  not  only  that 
there  was  connection,  but,  in  testifying  to  that  fact,  she  had 
affirmatively  disclosed  such  conduct  on  her  part  as  that  all 
must  agree  she  could  not  have  been  chaste,  the  jury  could 
believe  that,  in  spite  of  defendant's  denial,  intercourse  had 
occurred,  also  that  her  conduct  in  relation  thereto  was  as  she 
stated  it,  and  yet  be  obliged  to  eliminate  this  conduct  because, 
though  it  was  believed  there  had  been  intercourse,  the  defend- 
ant had  sworn  there  had  not  been. 

The  verdict  had  to  rest  on  two  findings — ^that  there  was 
intercourse,  and  that  the  prosecutrix  was  not  unchaste.  If 
the  State's  testimony  were  not  believed,  it  disproved  the  first 
element,  and  worked  an  acquittal,  whether  prosecutrix  was 
chaste  or  otherwise.  No  matter  what  defendant  testified  to, 
the  jury  did  not  believe  his  statement  that  there  had  been 
no  intercourse.  Say,  he  may  not  complain  that,  in  dealing 
with  this  one  element,  the  court  adopted  his  view.  But 
though  this  is  so,  and  though  he  may  not  complain  that  the 
jury  found  there  was  intercourse,  why  does  all  this  estop  him 
from  claiming  that  the  State  itself  put  in  evidence  under 
which  it  should  have  been  made  possible  for  the  jury  to  find 
that  the  second  essential  element  of  the  crime  did  not  exist, 
or  that  there  was  reasonable  doubt  as  to  its  existence  t  If  the 
fact  that  the  jury  believed  the  prosecutrix,  and,  therefore, 
disbelieved  the  denial  of  defendant,  and  the  fact  of  that 
denial  authorized  the  jury  to  find  the  issue  of  chastity  for  the 
State,  it  is  difHcult  to  understand  why  that  issue  was  sub- 
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mitted  to  tUe  jury  at  all,  and  why  there  should  have  been  a 
stipulation  in  the  abstract  that  the  evidence  produced  on  the 
trial  "was  such  that  it  made  questions  for  the  jury  of  the 
issue  of  the  previous  chaste  character  of  the  prosecuting 
witness. ' ' 

The  doctrine  of  estoppel  by  inconsistence  in  testimony  or 
other  conduct  in  court  was  carried  beyond  what  we  do  in  civil 
cases.  That  is  to  say,  if  defendant  had  done  just  this  in  a 
civil  suit  involving  illicit  relationship,  the  rule  adopted  below 
could  not  be  sustained.  If  that  be  so,  certainly  that  which 
does  not  work  an  estoppel  where  a  man  is  merely  sued  for 
damages  should  not  have  that  effect  where  the  trial  involves 
the  question  of  whether  he  shall  be  convicted,  and. possibly 
subjected  to  an  infamous  punishment. 

In  Budd  V,  Dewey,  121  Iowa  454,  the  defendant  denied 
every  allegation  of  the  petition,  which  included  a  charge  that 
defendant  had  had  illicit  relations  with  the  wife  of  plaintiff. 
In  another  division  of  the  answer,  the  intercourse  was  admit- 
ted, but  it  was  urged  in  avoidance  that  it  was  with  the  knowl- 
edge, acquiescence  and  consent  of  the  plaintiff.  The  trial 
court  held  that  the  admission  required  the  jury  to  treat  the 
claim  of  unlawful  intercourse  proven,  and  that  it  was  unnec- 
essary for  the  plaintiff  to  prove  that  claim.    We  say : 

*/By  this  instruction,  the  jurors  were  plainly  told  that 
the  colorable  confession  made  in  the  second  division  of  the 
answer  for  the  purpose  of  supporting  an  allegation  of  new 
matter  by  way  of  avoidance,  obviated  the  necessity  of  proving 
the  matter  thus  colorably  confessed,  although,  in  another  divi- 
sion of  the  answer,  all  the  allegations  of  plaintiff's  petition 
were  denied, *'  and  hold  this  was  erroneous.    "We  say  further: 

**  Under  our  Code  it  has  uniformly  been  held,  in  a  series 
of  decisions,  the  first  of  which  was  rendered  before  there 
was  any  specific  provision  on  the  subject,  that  defendant 
might,  in  different  divisions  of  his  answer,  plead  a  general 
denial  and  a  confession  and  avoidance,  and  that  the  effect  of 
the  general  denial  will  not  be  nullified  by  the  colorable  con- 
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f  ession  necessarily  alleged  in  connection  with  the  avoidance. 
.  .  .  The  case  before  us  illustrates  the  policy  of  this  rule, 
for  defendant  in  his  testimony  absolutely  denied  sexual  inter- 
course with  plaintiff's  wife,  and  also  testified  as  to  a  proposi- 
tion made  by  the  husband,  which,  if  truly  related,  would  have 
justified  defendant  in  believing  that  such  intercourse  would 
not  be  objectionable  to  the  husband.  Whatever  doubts  the 
jury  might  have  entertained  with  reference  to  the  credibility 
of  this  testimony,  defendant  had  the  right  to  have  it  consid- 
ered by  them  as  judges  of  the  facts. ' ' 

III.    In  Instruction  5,  it  is  charged  that  ''no  particular 
amount  or  degree  of  undue  familiarity  with  men,  or  demeanor 
which  might  be  deemed  improper,  can  be  set  down  as  con- 
clusive evidence  of  an  unchaste  character,  nor 
^"  cSstechaMic-    is  it  cvcry  act  of  impropriety,  indiscretion  or 
tforisfdeffree      even  indecency  that  will  make  unchaste  char- 

of  proof.  _  1     .  .  <•  11  a 

acter,  and  you  must  determine  from  all  of 
the  facts  shown  which  bear  upon  the  question  whether  the 
said  Jessie  Johnson  was  of  chaste  or  unchaste  character  at  and 
prior  to  the  time  of  her  alleged  seduction,  bearing  in  mind 
that  the  burden  of  proof  is  upon  the  defendant  to  establish 
her  unchastity."  It  is  claimed  that  the  phrase  ''that  no  par- 
ticular statement  can  be  set  down  as  conclusive  evidence  of 
an  unchaste  character,"  is  confusing  and  improper,  and  might 
lead  the  jury  to  think  that  the  unchastity  is  required  to  be 
shown  conclusively.  We  think  the  point  strained,  and  that 
the  instruction  upon  its  face,  without  aid  from  other  instruc- 
tions on  the  same  subject,  does  not  justify  the  criticism  made. 
A  further  exception  is  that  the  statement  "that  the  bur- 
den of  proof  is  upon  the  defendant  to  establish  her  un- 
chastity,'' errs  in  failing  to  tell  the  jury  that  such  burden  is 

discharged  by  evidence  sufficient  to  overcome 

*'  iMt^cUoM^"  ^^^  presumption  of  chastity,  and  in  failing  to 

fnexSfcit?^"*^    ^^y  ^^*^»  ^*  *^^  evidence  on  the  question  is 

sufficient  to  raise  a  reasonable  doubt  as  to 
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chastity,  defendant  should  be  acquitted.  The  instructions,  as 
a  whole,  meet  both  these  objections,  if  it  be  assumed  that  the 
instruction  standing  alone  does  not  do  so.  If  there  be  a  defect 
at  all,  it  is  the  failure  to  add  to  a  statement  which  is  correct, 
additional  correct  statements  which  would  make  what  is  said 
plainer  and  a  better  guide.  The  remedy  for  that  is  to  offer 
instructions  which  make  proper  amplifications.  This  was  not 
done  as  to  these  points. 

For  excluding  conduct  with  defendant  from  being  con- 
sidered on  prior  chastity,  the  judgment  below  is — Reversed, 

Evans,  C.  J.,  Ladd  and  Gaynob,  JJ.,  concur. 


6.  H.  Edmunds,  Appellant,  v.  John  Griffin  et  al.,  Appellees. 

EXTRADITION:    FogitiYe  from  Justice— AUbi  as  Defense— Habeas 

1  Ck>xinis.  One  who  is  a  "fugitive  from  justice"  and  duly  held 
under  an  jexecutive  order  of  the  governor  of  this  state — that  is, 
one  who  admits  that  he  was  within  the  demanding  state  when  the 
alleged  crime  was  committed — is  not  entitled  to  a  release  on  habeas 
corpus  by  showing  an  alihi, 

BXTRADITIOK:    Indictment  or  Infonuation— Sufficiency— By  What 

2  Law  Tested.  On  extradition,  an  indictment  must  be  tested  by 
the  law  of  the  state  where  it  was  returned.  So  held  where  the 
indictment  for  murder  was  in  statutory  "short  form,"  to  wit: 
"That  the  defendant  did  then  and  there  feloniously,  wilfully, 
deliberately,  premeditatedly,  and  of  (his)  malice  aforethought,  kill 
and  murder  one  Pliny  Lester." 

Appeal  from  Polk  District  Court. — ^W.  S.  Ayres,  Judge. 

Thursday,  February  17, 1916. 
Rehearing  Denied  Thursday,  July  6,  1916. 

Habeas  corpus  proceedings  to  secure  the  release  of  plain- 
tiff from  the  custody  of  defendant  sheriff  and  an  agent  of  the 
state  of  Colorado,  who  are  holding  him  under  an  executive 
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order  issued  by  the  governor  of  this  state  upon  requisition  of 
the  governor  of  Colorado.  The  trial  court  denied  the  applica- 
tion, and  plaintiff  appeals. — Affirmed. 

John  T,  Clarkson;  E,  J,  Kelly,  S,  Joe  Brown  and  Walter 
McHenry,  for  appellant. 

Thos.  J.  Otdhrie  and  Miller  &  Wallingford,  for  appellees. 

Deemer,  J. — PlaintiflP  was  indicted  by  the  grand  jury  of 
Huerfano  County,  Colorado,  for  the  crime  of  murder.  The 
indictment  was  in  short  form,  as  follows: 

'  *  That  the  defendant  did  then  and  there  feloniously,  wil- 
fully, deliberately,  premeditatedly,  and  of  (his)  malice  afore- 
thought kill  and  murder  one  Pliny  P.  Lester,  contrary  to  the 
form  of  the  statute, '*  etc. 

The  indictment  was  in  exact  conformity  with  the  statutes 
of  Colorado.  See  Colorado  Statutes  of  1908,  p.  577,  Section 
1956,  reading  as  follows : 

'  *  Sec.  349.  All  exceptions  which  go  merely  to  the  form 
of  an  indictment  shall  be  made  before  trial,  and  no  motion 
in  arrest  of  judgment  or  writ  of  error  shall  be  sustained  for 
any  matter  not  affecting  the  real  merits  of  the  offense  charged 
in  such  indictment ;  no  indictment  shall  be  quashed  for  want 
of  the  words,  *with  force  and  arms,'  or  of  the  occupation  or 
place  of  residence  of  the  accused,  nor  by  the  reason  of  the 
disqualification  of  any  grand  juror  or  grand  jurors;  and  in 
any  indictment  for  murder  or  manslaughter  it  shall  not  be  nec- 
essary to  set  forth  the  manner  in  which  or  the  means  by  which 
the  death  of  the  deceased  was  caused,  but  it  shall  be  suflBcient 
in  every  indictment  for  murder  to  charge  that  the  defendant 
did  feloniously,  wilfully,  and  of  his  malice  aforethought  kill 
and  murder  the  deceased;  and  it  shall  be  sufficient  in  every 
indictment  for  manslaughter  to  charge  that  the  defendant  did 
feloniously  kill  and  slay  the  deceased.  [G.  S.  §  926;  L.  79, 
p.  50,  §  1,  amending  G.  L.  §  786,  R.  S.  p.  236,  §  180.] " 

At  the  time  the  indictment  was  returned,  plaintiff  was 
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not  in  the  state  of  Colorado,  but  had  come  to  Iowa,  where, 
shortly  after  the  return  thereof,  he  was  arrested,  and,  the 

governor  having  honored  a  requisition  from 
^'  nigTuve^oS'     the  governor  of  Colorado,  he  was  turned  over 

Justice  *  fl.libi 

as  defense:         to  the  agent  thereunto  appointed,  and  this 

habeas  corpus.  ^.  ^  i.  •         ,  « 

proceeding  was  to  secure  his  release  from  cus- 
tody. When  the  issues  were  settled  by  pleadings,  plaintiff 
filed  a  motion  for  continuance,  in  order  to  secure  the  attend- 
ance of  witnesses  by  whom  he  could  prove  an  alibi:  that  is, 
that,  though  in  Colorado  at  the  time  the  crime  is  alleged  to 
have  been  committed,  he  was  not  in  Huerfano  County,  but 
in  Colorado  City  or  Denver,  and  could  not  have  committed 
the  offense.  Objections  to  this  were  made  on  various  grounds, 
and  the  motion  was  denied.  The  case  then  went  to  hearing, 
but  no  testimony  was  introduced  save  to  present  the  records, 
documents  and  writs  issued  by  the  executive  heads  of  the  two 
states,  and  the  Statutes  of  the  state  of  Colorado.  These  all 
appear  to  be  in  proper  form,  and  the  only  questions  arising 
on  this  appeal  relate  to  the  ruling  on  the  motion  for  a  con- 
tinuance, and  the  sufficiency  of  the  indictment.  Other  matters 
are  discussed,  but,  as  they  are  not  substantiated  by  the  record, 
we  shall  give  them  no  attention.  The  ruling  on  the  motion 
to  continue  was  largely  discretionary  with  the  trial  court. 
The  requirements  of  the  statute  were  not  fully  met,  and  on 
this  ground  alone  the  motion  might  have  been  denied.  Aside 
from  this,  all  that  plaintiff  expected  to  show  by  the  witnesses 
named  by  him  in  his  motion  was  that,  while  he  was  in  the 
state  of  Colorado  at  the  time  the  offense  is  said  to  have  been 
committed,  he  was  not  in  the  county  where  the  murder  is 
alleged  to  have  been  committed,  and,  therefore,  could  not  have 
committed  it — in  other  words,  an  alibi.  Such  a  showing  would 
not  entitle  him  to  a  release.  He  was  a  fugitive  here,  according 
to  well-established  rules,  and  the  question  of  his  guilt  or  inno- 
cence must  be  determined  by  the  courts  of  the  demanding  state. 
This  matter  has  so  recently  been  decided  by  us  that  we  need 
do  no  more  than  cite  the  authorities  in  support  of  the  rul'» 
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Leonard  v.  Zumfd,  171  Iowa  522 ;  Taylor  v.  Wise,  172  Iowa 
1 ;  Harris  v.  Magee,  150  Iowa  144. 

II.  Again,  it  is  said  that  the  indictment  against  the  peti- 
tioner lacks  the  essential  elements  necessary  to  constitute  a 
charge   of   murder.    It   does  follow   the   Colorado   statute, 

although  it  would  doubtless  be  insufScient 

^'  mdiSmentor"     undcr  our  law.    But  the  indictment  is  to  be 

sufficiency: by     tested  by  the  law  of  the  place  where  found. 

v^lia f  l&W  tCBtdd 

'  Recognizing  this  principle,  the  petitioner, 
nevertheless,  contends  that  the  ColoradQ  statute  from  which 
we  have  quoted  is  unconstitutional,  in  that  it  deprives  peti- 
tioner of  due  process  of  law,  of  the  right  to  know  what  the 
offense  is  that  is  charged  against  him  and  all  the  particulars 
thereof. 

It  is  also  claimed  that  such  a  statute  is  in  contravention 
of  the  Bill  of  Bights  of  the  Federal  Constitution  and  of  the 
Constitutions  of  both  states,  and  is  unreasonable  and  arbitrary 
and  should  be  so  pronounced  by  this  court.  This  statute  has 
reference  to  procedure  only,  and  to  the  form  of  an  indictnTent 
for  murder.  It  is  within  the  power  of  each  state  to  regulate 
its  own  procedure,  and  a  statute  for  this  purpose  must  clearly 
offend  against  some  constitutional  provision  before  it  will  be 
declared  void  by  the  courts.  Counsel  have  not  pointed  out 
any  constitutional  provision,  either  state  or  national,  which 
covers  the  point;  but  they  do  insist  upon  some  generalities 
which  they  seem  to  think  cover  the  case.  We  find  nothing 
upon  which  to  base  the  argument.  On  the  contrary,  the  Colo- 
rado court  has  sustained  the  statute  against  such  an  attack. 
Jordan  v.  People  (Colo.),  36  Pac.  218,  220.  See,  also,  Ryan 
V,  People  (Colo.),  114  Pac.  306;  Andrews  v.  People  (Colo.), 
79  Pac..  1031;  Cremar  v.  People  (Colo.),  70  Pac.  415.  The 
reasoning  of  the  Colorado  court  is  sound,  and  although  not 
conclusive  upon  us,  it  is  so  persuasive  that  nothing  need  be 
added.    It  is  there  said : 

**The  statute,  taking  its  origin  in  England,  has  been 
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adopted  in  a  number  of  our  states;  and,  so  far  as  we  are 
advised,  wherever  the  question  has  been  raised,  the  statute 
has  been  held  constitutional,  and  indictments  in  the  form  pro- 
vided held  sufficient  to  charge  murder  of  the  first  degree.  2 
Bish.  Cr.  Proc.  (2d  Ed.)  §§  523-639,  and  cases  cited.  The 
act  is  not  in  conflict  with  the  section  of  the  bill  of  rights  pro- 
viding that  'in  criminal  prosecutions  the  accused  shall  have 
the  right  ...  to  demand  the  nature  and  cause  of  the 
accusation.'  Const.  Art.  2,  §  16.  An  information  must  show 
the  nature  and  cause  of  the  accusation,  i.  e.,  it  must  set  out 
the  crime  charged.  It  need  not  set-out  the  mode  or  manner 
of  its  perpetration,  or  the  instrument  or  agency  employed  to 
accomplish  the  result."    Jordan  v.  People,  supra. 

We  reach  the  conclusion  that  the  trial  court  properly 
denied  the  writ,  and  the  order  must  be  and  it  is  affirmed,  and 
petitioner  is  ordered  delivered  to  the  defendant  Miller  as 
agent  for  the  state  of  Colorado. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Mike  Flannagan,  Plaintiff,  v.  George  Jepson,  Judge,  et  al., 

Defendants. 

OONSTITXrnONAL^LAW:    Involuntary  Servitade— Enforced  Labor 

1  as  Pmilsbment  for  Contempt.  ' '  Involuntary  servitude ' ' — that  is, 
enforced  labor — ^may  not  be  imposed  eoacept  for  crime.  Art.  1,  Sec. 
23,  Constitution  of  Iowa.  It  foUows  that  Section  2407,  Code  Sup- 
plemental Supplement,  1915,  is  unconstitutional,  in  so  far  as  it 
authorizes  commitments  to  the  penitentiary  at  hard  labor  as  a 
punishment  for  contempt  in  violating  intoxicating  liquor  injunc- 
tions, contempt  not  bcmg  a  crime,  (See  Section  246 1-m,  Code 
Supplemental  Supplement,  1915.) 

Pkeston,  J.,  dissents. 

CONTEMPT:    Katoxe    and   Element»-^-Oxime    and    Contempt    Con- 

2  trasted.  A  contempt  is  not  a  crime,  though  partaking  of  the 
nature  thereof. 

CONSTITUTIONAL    LAW:    Infamous    Puniatament  —  Jury  Trial  — 

3  Contempt  in  Violating  Injnnction.    "Infamous  punishment" — 
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for  instance,  punishment  at  hard  labor  in  the  penitentiary — may 
be  constitutionally  imposed  only  as  a  punishment  far  dime  of 
which  the  accused  has  been  duly  convicted,  under  indictment  or 
information,  either  by,  or  with  opportunity  for,  a  jury.  There- 
fore, Section  2407,  Code  Supplemental  Supplement,  1915,  is  uncon- 
stitutional, in  so  far  as  it  authorizes  commitments  to  the  peniten- 
tiary as  punishment  for  contempt  in  violating  intoxicating  liquor 
injunctions.  (See  Sections  10  and  11,  Article  1,  Constitution  of 
Iowa. ) 

Pbeston,  J.,  dissents. 

STATXTTES:  Oonstitutionallty— Valid  and  Invalid  ProvisionB  In- 
4  tenningUng — ^Effect.  An  unconstitutional  provision  in  an  act 
invalidates  the  entire  act,  when  the  valid  and  invalid  provisions 
are  so  intimately  connected  that  it  is  manifest  that  the  legislature 
would  not  have  enacted  one  provision  without  the  other.  So  held 
as  to  an  act  to  enhance  the  severity  of  the  punishment  for  violating 
intoxicating  liquor  injunctions.  (See  Section  2407,  Code  Supple- 
'    mental  Supplement,  1915.) 

Preston,  J.,  dissents. 

STATUTES :     Amendment  —  TTnconstitutional   Amendment  —  Effect. 
6     An   unconstitutional  amendment  to  a  valid   legislative  act  leaves 
the  former  act  the  same  as  though  no  attempt  had  been  made  to 
amend. 


Certiorari  to  Woodbury  District  Court. — George  Jepson, 

Judge. 

Friday,  Jult  7,  1916. 

Original  proceeding  in  certiorari  to  test  the  validity  of 
the  judgment  of  the  district  court  in  committing  the  plaintiff 
therein  to  the  penitentiary  for  one  year  at  hard  labor,  upon 
proof  of  the  violation  of  the  decree  heretofore  rendered, 
enjoining  plaintiff  from  maintaining  a  liquor  nuisance. — 
Annulled, 

Oeo.  6.  Teaman  and  Oliver,  Harding  <&  Oliver,  for 
plaintiff. 

John  F.  Joseph,  for  defendants. 


J;^ly  1916J  Flannagan  v.  Jepson.  395 

Weaver,  J. — A  decree  was  entered  in  November,  1911, 
enjoining  the  plaintiff  herein  from  maintaining  a  liquor 
nuisance.  In  December,  1914,  an  information  was  filed  accus- 
ing him  of  violating  the  terms  of  said  decree,  and  after  hear- 
ing he  was  found  guilty  and  punished  for  contempt.  There- 
after, in  October,  1915,  a  second  information  accusing  him 
of  violating  the  said  decree  was  filed  and  a  trial  had  and  the 
defendant  found  guilty.  The  judgment  previously  referred 
to  was  introduced  in  evidence,  and  the  defendant  sentenced 
to  serve  a  period  of  one  year  in  the  penitentiary  at  Port  Madi- 
son at  hard  labor.  This  sentence  was  in  pursuance  of  Section 
2461-m  of  the  Supplemental  Supplement  to  the  Code,  1915, 
which  provides  that  a  person  who,  after  one  conviction  upon 
a  criminal  charge  for  violation  of  the  liquor  law,  shall  be 
again  indicted,  tried  and  convicted  for  a  subsequent  offense 
against  the  same  statute,  shall  be  classed  as  a  persistent  vio- 
lator and  be  imprisoned  in  the  state  penitentiary  or  reforma- 
tory for  not  more  than  one  year;  and  Section  2407  thereof, 
which  provides  that  a  person  who  has  once  been  found  guilty 
of  contempt  for  violating  a  liquor  injunction  shall,  for  each 
subsequent  violation,  be  punished  by  a  fine  of  not  less  than 
$500  or  more  than  $1,000,  or  by  imprisonment  in  the  state 
penitentiary  or  state  reformatory  at  hard  labor  for  not  more 
than  one  year.  In  other  words,  when  these  enactments  are 
read  in  the  light  of  the  repeated  holdings  of  this  court  that 
contempt  is  not  a  .crime,  and  that  punishment  imposed  and 
suffered  for  contempt  in  no  manner  relieves  a  party  from  his 
liability  to  prosecution  and  punishment  under  an  indictment 
for  the  same  act,  it  follows  that  this  defendant,  having  once 
been  convicted  and  once  enjoined,  may,  upon  a  second  con- 
viction, be  committed  to  the  penitentiary  at  hard  labor  for 
one  year,  and,  having  served  his  time,  may  emerge  from  prison 
to  be  met  at  the  door  by  the  sheriff  armed  with  a  writ  for  his 
arrest  for  contempt,  and  upon  order  of  the  court,  without 
trial  by  jury,  be  condemned  to  return  to  the  penitentiary  for 
another  full  year  at  hard  labor. 
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The  objections  raised  by  the  petitioner  direct  our  atten- 
tion to  the  following  provisions  of  the  Constitution  of  Iowa : 

''Article  1,  Section  10.  In  all  criminal  prosecutions,  and 
in  cases  involving  the  life  or  liberty  of  an  individual,  the 
accused  shall  have  a  right  to  a  speedy  and  public  trial  by  an 
impartial  jury." 

''Article  1,  Section  23.  There  shall  be  no  slavery  in  this 
state;  nor  shall  there  be  involuntary  servitude,  unless  for 
the  punishment  of  crime.'* 

The  petitioner  also  invokes  the  protection  of  the  provision 
found  in  both  the  Constitution  of  the  state  and  the  Constitu- 
tion of  the  United  States,  providing  that  excessive  fines  shall 
not  be  imposed  and  cruel  and  inhuman  punishments  shall  not 
be  inflicted.  (Constitution  of  Iowa,  Article  1,  Section  17; 
Constitution  of  the  United  States,  8th  Amendment;  also  the 
13th  Amendment  to  the  Constitution  of  the  United  States.) 
Defendant  contends  that  the  right  to  invoke  the  protection 
of  the  provision  of  the  Constitution  of  the  United  States  pro- 
hibiting involuntary  servitude,  except  for  crimes  of  which  the 
person  has  been  duly  convicted,  and  the  similar  provision  of 
our  state  Constitution,  has  been  decided  by  us  adversely  to 
the  petitioner's  claims,  but  this  is  clearly  beside  the  mark,  as 
will  be  seen  by  reference  to  Martin  v.  Blaitner,  68  Iowa  286. 
The  question  here  raised  was  neither  considered  nor  decided 
in  that  case.  The  defendant^  Blattner,  had  been  enjoined, 
and  appealed  from  the  decree  rendered  against  him.  Among 
other  defenses  argued  by  him  was  that  the  statute  providing 
for  an  injunction  was  void  because  it  provided  a  penalty  of 
jail  imprisonment,  and  was,  therefore,  in  conflict  with  the  con- 
stitutional prohibition  of  involuntary  servitude.  In  overruling 
the  point,  the  court  well  said : 

"It  is  impossible  to  discover  reasons  for  holding  that  an 
imprisonment  for  a  contempt  is  a  servitude/' 

No  such  claim  is  made  in  the  instant  case.  It  is  not  here 
argued,  that  mere  imprisonment  for  contempt  constitutes 
"involuntary  servitude."    The  objection  is  directed  against 
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the  judgment  by  which  the  contemner  has  been  adjudged  to 
imprisonment  in  the  penitentiary  at  hard  labor. 

Imprisonment  is  not  servitude.  Labor  enforced  as  a 
punishment  is  "involuntary  servitude."  If  not,  what  is  the 
involuntary  servitude  as  a  punishment  for  crime  which  the 

Constitution  excepts  from  its  otherwise  sweep- 
^*  Sw^^vSim^^  ^^  prohibition?  The  very  language  of  the 
enfor^wUakwr'  Constitution  which  prohibits  involuntary 
Sor^contemp?^  servitude,  and  then  excepts  therefrom  invol- 
untary servitude  imposed  as  a  punishment 
for  crime,  demonstrates  that,  in  the  minds  of  the  framers  of 
that  instrument,  enforced  labor  as  punishment  for  crime  is 
such  servitude,  and  that  the  exception  was  necessary  to  the 
continued  right  of  legislatures  and  courts  to  impose  it.  But 
we  are  not  without  judicial  precedents  for  this  holding.  In 
State  V.  West,  42  Minn.  147,  153,  the  court,  speaking  upon 
this  subject,  says : 

**  There  is  nothing  better  settled  than  that  enforced  labor 
is  'involuntary  servitude'  within  the  meaning  of  such  con- 
stitutional provisions. ' ' 

So,  also,  it  has  been  said  by  the  Supreme  Court  of  the 
United  States  that,  "Imprisonment  at  hard  labor  ...  is, 
in  the  strongest  sense  of  the  words,  'involuntary  servitude 
for  crime.'  "    Ex  parte  WOsori,  114  U.  S.  417. 

This  definition  of  the  phrase  being  established — that 
imprisonment  at  hard  labor  by  the  judgment  or  sentence  of 
a  court  is  involuntary  servitude  within  the  meaning  of  the 
Constitution — it  follows,  of  necessity,  that  the  sentence  pro- 
nounced upon  the  petitioner  and  the  statutory  provision  which 
authorizes  it  are  both  invalid,  unless  we  ai e  able  to  say  that 
such  penalty  was  imposed  as  a  punishment  for  crime.  This 
we  cannot  say  without  repudiating  and  overruling  a  long  line 
of  our  precedents,  extending  from  earliest  history  of  this  state 
to  the  present  day,  declaring  contempt  of  court,  in  the  dis- 
obeying of  its  decree,  to  be  in  the  nature  of,  but  not,  a  crime. 
See  Littleton  v.  Fritz,  65  Iowa  488 ;  Martin  v.  Blattner,  68 
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Iowa  286;  State  v,  Stevenson^  104  Iowa  50;  Jones  v.  Mould, 
151  Iowa  599;  Eilenhecker  v.  District  Court,  10  Sup.  Ct. 
Rep.  424. 

That  a  party  charged  with  contempt  is  not  entitled  to  a 
trial  by  jury  is  founded  on  the  fact  that  a  contempt  proceed- 
ing is  not  a  prosecution  for  crime.    Were  it  otherwise,  and  if 

the  punishment  to  which  he  is  so  exposed 

^*  ture?nd"e"*'   wcre  for  an  alleged  crime,  there  would  then 

and  contempt      comc  into  activity  that  other  constitutional 

contrasted. 

provision  guaranteeing  him  a  trial  by  an 
impartial  jury.  It  is  true  that  a  contempt  proceeding  par- 
takes, in  some  degree,  of  a  criminal  character,  in  that  it  is 
punishable  by  fine  or  imprisonment,  and  in  the  further  fact 
that,  while  its  primary  purpose  is  to  protect  the  dignity  and 
authority  of  the  court,  it  doubtless  also  contemplates  inci- 
dental benefit  to  the  public  in  promoting  general  obedience 
to  the  law.  The  power  to  punish  for  contempt,  though  sub- 
ject to  regulation  by  statute,  is  inherent  in  every  court  of 
record  and  is  essential  to  the  efficient  discharge  of  judicial 
functions  and  duties.  Generally  speaking,  it  is  limited  to 
the  maintenance  of  order  and  decorum  in  court  proceedings, 
to  the  enforcement  of  its  writs  and  orders,  and  the  punish- 
ment of  acts  done  out  of  court  tending  to  obstruct  the  due 
administration  of  justice.  It  is  summary  in  character  and 
may  be  exercised  in  aid  or  vindication  of  the  authority  of  the 
court,  in  civil  as  well  as  criminal  cases.  It  is  entirely  distinct 
from  the  power  and  jurisdiction  of  the  court  to  entertain 
charges  of  crime  against  the  laws  of  the  state.  A  crime  is  an 
offense  against  the  sovereignty  of  the  state  as  expressed  in 
its  public  laws,  for  which,  upon  conviction  of  the  offender, 
something  by  way  of  punishment  is  imposed.  A  contempt  is, 
primarily,  an  offense  against  the  authority  of  a  court  having 
power  to  punish  it.  Welch  v.  Barber,  52  Conn.  147,  156; 
Yates  V,  Lansvng,  9  Johns.  (N.  Y.),  395,  417;  ^x  parte  Robin- 
son, 86  U.  S.  505 ;  Gibson  v.  HtUckiivsoti,  148  Iowa  139,  140. 
Under  our  practice,  an  appeal  lies  from  a  judgment  of  con- 
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viction  upon  charge  of  crime.  There  is  no  appeal  from  a 
conviction  for  contempt.  Punishment  for  contempt  is  not  a 
bar  to  indictment  where  the  act  of  contempt  is  also  an  offense 
against  the  laws  of  the  state.  It  is  necessary  to  a  valid  con- 
viction of  crime  that  the  judgment  be  entered  by  the  court 
as  such.  A  judge  in  vacation,  under  some  circimistances  at 
least,  may  assess  punishment  for  contempt.  State  v.  Myers, 
44  Iowa  580.  The  authority  of  the  state  and  of  the  court  to 
condemn  a  man  to  imprisonment  at  hard  labor  (involuntary 
servitude)  is  constitutionally  limited  to  punishment  for 
** crime  of  which  he  has  been  duly  convicted,"  and  due  con- 
viction of  crime  can  only  be  had  when  he  has  been  found 
guilty  by  a  jury,  or  has  been  given  opportunity  of  securing 
a  jury  trial  by  appeal,  or  otherwise.  And,  even  if  we  go 
beyond  the  established  rule  in  this  state  and  classify  a  prose- 
cution for  contempt  as  a  criminal  proceeding,  it  will  still 
remain  true  that  the  petitioner  in  this  case,  though  found 
guilty  of  contempt  and  subject  to  punishment  therefor,  has 
not  thereby  been  convicted  of  crime  and  therefore  is  not,  in 
such  proceeding,  liable  to  imprisonment  «tt  hard  labor  in  the 
penitentiary.  If  the  act  constituting  the  alleged  contempt  is 
also  a  crime  against  the  law  of  the  state,  as  it  here  undoubt- 
edly is,  he  may  be  indicted,  convicted  and  punished  therefor, 
but  the  court  cannot  assume  his  guilt  of  the  crime  as  a  reason 
for  enhancing  his  punishment  for  contempt.  In  other  words, 
he  cannot,  in  a  contempt  proceeding,  be  punished  for  both 
the  contempt  and  the  crime. 

Under  the  Constitution  of  the  United  States,  no  person 
can  be  held  to  answer  for  an  infamous  crime  except  upon 
indictment  by  a  grand  jury.     This,  it  may  be  conceded,  is  not 

a  limitation  upon  the  authority  of  the  states, 

**  Sw17nfamouf'  and  I  call  attention  to  it  here,  and  to  the 

ury  trial :  interpretation  placed  thereon,  for  its  bearing 

contempt  In  vio- 
lating Injunc-      by  way  of  analogy  upon  the  proper  interpre- 
tation of  our  state  Constitution  and  statutes. 
In  Ex  parte  Wilson,  114  U.  S.  417,*  the  defendant  had  been 
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convicted  upon  information  (and  not  upon  indictment)  of  an 
offense  punishable  by  imprisonment  in  the  penitentiary,  and 
the  validity  of  the  imprisonment  was  challenged  in  habeas 
corpus  proceedings.  The  principal  question  considered  was 
the  proper  definition  and  scope  of  the  words,  '' infamous 
crime,"  and  as  to  what  may  properly  be  called  an  ''infamous 
punishment."  After  reviewing  the  authorities,  it  was  held 
that  ''a  crime  punishable  by  imprisonment  by  a  term  of  years 
at  hard  labor  is  an  infamous  crime."  In  the  course  of  its 
discussion,  the  court  says:  "For  more  than  a  century, 
imprisonment  in  the  penitentiary  at  hard  labor  has  been  con- 
sidered an  infamous  punishment  in  England  and  America," 
and  further  quotes  approvingly  the  following  language  of 
Chief  Justice  Shaw  in  Jones  v.  Rabhins,  8  Oray  (Mass.),  329: 

"A  sentence  to  the  state  prison,  for  any  term  of  time, 
must  be  considered  as  falling  within  the  meaning  of  infamous 
punishment.  The  convict  is  placed  in  a  public  place  of  pun- 
ishment, common  to  the  whole  state,  subject  to  solitary  impris- 
onment, to  have  his  hair  cropped,  to  be  clothed  in  conspicuous 
prison  dress,  subjected  to  hard  labor  without  pay,  to  hard 
fare,  coarse  and  meager  food,  and  to  severe  discipline.  .  .  . 
Besides,  the  state  prison,  for  any  term  of  time,  is  now  sub- 
stituted for  all  the  ignominious  punishments  formerly  in  use; 
and,  unless  this  is  infamous,  then  there  is  no  infamous  pun- 
ishment, other  than  capital." 

The  authorities  may  be  searched  in  vain  for  any  prece- 
dent under  our  constitutional  form  of  government  holding  it 
to  be  in  the  power  of  a  state  to  clothe  its  courts  with  authority 
to  visit  infamous  punishment  upon  any  person  for  contempt, 
or  in  any  proceeding  whatever  other  than  the  orderly  process 
of  trial  upon  indictment  or  information.  The  authority  to 
punish  for  contempt  is,  of  course,  quite  indispensable  to  the 
orderly  and  efficient  administration  of  justice,  but  the  very 
fact  that  such  authority  is  subject  to  no  appeal,  and  its  appli- 
cation is  summary  to  a  degree  bordering  on  the  arbitrary, 
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makes  it  very  essential  that  it  shall  not  be  enhanced  to  a 
point  where  our  constitutional  ^aranties  are  lost  sight  of. 

To  recapitulate :  A  sentence  to  infamous  punishment  in 
the  penitentiary  at  hard  labor  can  be  lawfully  imposed,  under 
our  Constitution,  only  as  punishment  for  crime  of  .which  the 
accused  has  been  duly  convicted ;  one  is  not  duly  convicted  of 
crime  except  in  a  proceeding  giving  opportunity  for  a  jury 
trial ;  a  charge  of  contempt  not  being  a  charge  of  crime  triable 
by  jury,  the  court  is  without  power  or  authority  in  such  pro- 
ceeding to  penalize  ihe  contempt  by  imposing  a  sentence  which 
is  constitutionally  restricted  to  cases  of  conviction  for  crime. 

If,  in  this  case,  the  annulment  of  the  judgment  against 
the  petitioner  would  leave  him  free  from  punishment  for  his 
contempt,  it  might,  in  the  minds  of  some,  be  an  inducement 

to  stretch  the  constitutional  authority  of  the 
4.  Statutes:  con-   court  to  its  limit  to  Sustain  the  action  of  the 

stitutlonality : 

valid  S?ov£rons  ^^^^  bclow.     But  no  such  condition  exists. 

^termingiing:  ijij^g  j^^j^^  ^  punish  for  his  coutcmptuous  dis- 
regard of  the  injunction,  as  provided  by  Code 
Section  2407,  is  unaffected  by  the  later  statute  upon  which 
this  penalty  is  founded.  Moreover,  the  criminal  statute  is 
open  to  enforcement  by  the  state,  and  we  cannot  assume  that, 
if  defendant  is  guilty  as  alleged,  a  jury  will  not  so  find,  or 
that  the  court  in  such  proceeding  will  not  assess  a  proper 
punishment. 

The  wording  of  the  act  amending  Section  2407  of  the 
Code  is  as  follows: 

''Section  1.  That  section  two  thousand  four  hundred  and 
seven  (2407)  of  the  Code  be  and  same  is  hereby  amended  by 
inserting  after  the  word  'shall'  in  the  10th  line  thereof  the 
following  'for  the  first  offense'  and  by  adding  thereto  the 
following:  'A  party  who,  having  once  been  found  guilty  of 
contempt  for  violating  the  provisions  of  any  such  injunction, 
shall  for  each  such  subsequent  violation  be  punished  by  a  fine 
of  not  less  than  $500  or  more  than  $1,000  or  by  imprisonment 
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in  the  state  penitentiary  or  state  reformatory  at  hard  labor 
for  not  more  than  one  year.'  '' 

The  parts  of  this  amendment  are  so  intimately  connected 
that  it  is  hardly  conceivable  that  the  legislature  would  have 
adopted  one  without  the  other.  One  purpose  is  manifested, 
and  that  is  to  enhance  the  severity  of  the  punishment  for 
violations  subsequent  to  the  first. 

The  conclusion,  then,  that  the  provision  authorizing  pun- 
ishment upon  conviction  for  contempt  by  sentence  to  the 
penitentiary  is  in  conflict  with  the  Constitution  and  void, 

necessarily  carries  down  the  entire  enact- 
^'  amendment:       mcnt,  and  Section  2407  of  the  Code  is  still 

unconstitutional  .-  ^-n   j  \.      j.i  '  ±.         j.      r\ 

amendment:       m  force,  unmodified  by  this  enactment.    Our 

effect. 

conclusion  necessarily  results  in  annulling 
the  judgment  announced  by  the  district  court,  and  an  order 
that  the  plaintiff  be  returned  thereto  for  such  judgment  as 
may  be  pronounced  in  harmony  with  the  provisions  of  the 
above  statute. — AnrmUed. 

Evans,  C.  J.,  Deemer,  Ladd,  Gaynob  and  Salinger,  JJ., 
concur. 

Pbeston,  J.y  dissents. 


In  be  Town  op  Union. 


APPEAL   AND   EBBOB:    Bevlew-^-Scope   and   Extent — ^Theory  In 

1  Lower  Court.    If  a  cause  has  been  treated  in  the  lower  court  as 
one  in  equity,  it  will  be  so  reviewed  on  appeal. 

IffUNICIPAL   OOBPOBATIOKS:    Severance   of   Tenitory— Bevlew 

2  of    Authorities.     Authorities    governing    severance    of    territory 
reviewed. 

MITNICIPAL  COBPOBATIONS:    Severance  of  Territory— Evidence. 

3  Evidence  reviewed,  and  held  sufficient  to  sustain  the  refusal  of 
the  trial  court  to  sever  territory. 

Appeal  from  Hardin  District  Cavrt. — ^R.  M.  Weight,  Judge. 

Tuesday,  September  19,  1916. 
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This  i^  an  action  for  severance  of  territory  claimed  to 
have  been  tried  as  in  equity  upon  the  petition  of  plaintiff 
and  without  pleading  by  the  defendant.  The  judgment  was 
against  the  plaintiff,  and  the  territory  sought  to  be  severed 
was  retained  within  the  town.  Plaintiflf  S.  H.  Callaway 
appeals. — Affirmed, 

E.  H,  Lundy  and  Dean  W.  Peisen,  for  appellant. 
C.  H.  Van  Law  and  WUliams  &  Huff,  for  appellee. 

Saungbb,  J. — I.  Appellant  says  the  matter  was  tried  in 
equity.  Appellee  responds  that  it  is  triable  at  law.  This  is 
material  on  the  method  of  review  here.    The  petition  makes 

no  prayer,   but  the   court,   in  deciding  the 

^'  a^f^vtew :"""  matter,  made  the  judgment  for  costs  depend 

tenff&TOry  In     upon   the   statement   that  the   petition   was 

lower  court. 

dismissed,  evidently  treating  the  dismissal  as 
being  a  decision  of  the  case.  It  is  fairly  clear  that,  while  the 
matter  is  triable  at  law,  it  was  treated  as  the  trial  of  an  equity 
suit.  No  rulings  were  made,  and  the  court,  instead  of  mak- 
ing an  ordinary  decision,  orders  a  mere  dismissal.  Had  he 
tried  it  as  a  law  action,  he  would  not  simply  have  held  that 
the  matter  was  ended  without  prejudice,  and  that  no  decision 
was  arrived  at ;  and  there  is  a  statement  of  counsel  for  appel- 
lee that  objections  are  made  by  him  *'even  though  this  case  is 
triable  in  equity."  See  Stdtzer  v.  Chicago,  M.  &  St  P.  R. 
Co.,  167  Iowa  464. 

The  citations  for  appellant  are  these :  In  Wilson  i).  City 
of  Waterloo,  138  Iowa  628,  certain  territory  was  severed. 
There  were  no  streets  or  alleys  through  or  abutting  thereon ; 

none  of  the  land  was  needed  for  streets  or 

^'  TORATioN^: sev-  alleys  or  for  city  purposes  of  any  kind;  no 

tory freview  of    part  of  it  was  platted  or  ripe  for  platting ;  it 

•  authorities. 

is  almost  wholly  surrounded  by  agricultural 
land,  none  of  which  is  platted.  The  evidence  tended  to  show 
that  the  territory  was  so  incorporated  for  the  purpose  of 
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revenue  only.  We  affirmed  the  judgment,  which  rested  on 
the  finding  of  a  jury.  In  HaiMon  v,  Ciiy  of  Cresco,  132  Iowa 
533,  the  jury  found  against  severance,  but  we  reversed  because 
the  court  instructed  the  jury  that,  if  the  territory  was  severed, 
the  town  would  not  be  able  to  maintain  a  pesthouse  on  the 
severed  territory,  when  the  statute  provides  that  a  town  may 
maintain  a  pesthouse  outside  of  its  limits.  In  Evans  v.  CUy 
of  Council  Bluffs,  65  Iowa  238,  we  affirm  an  order  of  sever- 
ance. The  evidence  showed  that  the  territory  sought  to  be 
severed  was  used  exclusively  for  agricultural  and  horticul- 
tural purposes,  was  never  laid  off  in  lots,  and  is  remote  from 
any  part  of  the  city  which  is  so  laid  off.  It  was  conceded 
that  the  land  embraced  in  the  petition  is  not  liable  for  munici- 
pal taxes ;  there  was  no  evidence  that  the  growth  of  the  city 
will  in  the  near  future  render  it  necessary  that  the  land  in 
question  should  be  platted  as  a  part  of  the  city ;  and  we  held 
that  cities  ought  not  to  be  permitted,  against  the  will  of  the 
owners,  and  for  the  mere  purpose  of  deriving  revenue  there- 
from, to  retain  lands  within  their  limits  which  are  not  needed 
for  city  purposes  and  which  are  not  benefited  by  being  within 
the  corporation. 

In  Monk  v.  Incorporated  Town  of  Oeorge,  86  Iowa  315, 
it  appeared  that  the  land  had  not  been  platted  into  lots ;  that 
only  a  small  portion  of  the  lots  in  the  platted  portion  of  the 
town  were  occupied;  that  portions  of  the  land  of  the  peti- 
tioner were  low  and  occupied  by  sloughs;  but  that  it  was 
within  one  block  of  the  business  portion  of  the  town,  and  if 
platted,  a  portion  of  it  would  be  in  demand  for  lots.  It  did 
not  appear  that  the  land  was  desired  by  the  town  merely  for 
revenue  purposes,  nor  that  the  taxes  were  more  than  they 
would  be  outside  the  limits  of  the  town,  and  we  held  that  the 
denial  of  plaintiff's  petition  was  not  an  abuse  of  discretion 
conferred  upon  courts  and  juries  in  such  cases. 

It  appears  here  that  there  has  never  been  an  arrest  made 
upon  this  land  nor  a  violation  of  law  committed  on  it.    No 
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business  or  occupation  save  farming  is  carried  on  upon  it; 

no  occupation  or  business  is  conducted  there- 

^'  SKi'iS?^^^""  upon  that  properly  belongs  to  a  town  as  dis- 

tor??evidencer    tinguished  from  the  country.  Appellant  urges 

it  would  be  too  bad  if  there  should  be  three 
houses  outside  of  the  town ;  and  automobiles  might  run  at  a 
higher  rate  of  speed  than  they  could  in  the  town  proper.  The 
weakness  of  the  argument  is  shown  by  the  statutes  which  for- 
bid automobiles  to  drive  any  faster  at  any  point  than  is 
consistent  with  the  safety  first  rule. 

Appellee  submits : 

Christ  V.  City  of  Webster  City,  105  Iowa  119,  which  holds 
that  the  owners  of  unplatted  and  exclusively  agricultural  land 
within  the  limits  of  a  city  are  not,  as  a  matter  of  law,  entitled 
to  have  such  land  severed  from  the  city  on  the  claim  that  it 
is  not  needed  for  any  possible  increase  of  the  city's  popula- 
tion; that  they  are  prejudiced  by  being  taxed  on  a  higher 
valuation  than  similar  farm  lands  outside  of  the  city,  and  do 
not  receive  a  due  proportion  of  benefit  therefrom,  and  that 
they  are  deprived  of  school  advantages  which  they  would 
enjoy  if  the  land  were  severed  from  the  city ;  that  such  facts 
do  not  warrant  the  setting  aside  a  verdict  for  the  city. 

Johnson  v.  Incorporated  Town  of  Forest  City,  129  Iowa 
51,  is  that,  in  an  action  to  sever  outlying  territory  from  fhe 
boundaries  of  a  municipality,  the  primary  inquiries  are,  Will 
the  territory  be  reasonably  required  in  the  future  growth  of 
the  town,  and  should  it  be  retained  for  sanitary  and  police 
purposes?  and  that  these  are  questions  for  the  court  or  jury, 
and,  in  the  absence  of  an  abuse  of  discretion,  the  finding  will 
not  be  disturbed ;  and  the  evidence  is  held  to  support  a  finding 
against  severance. 

In  In  re  Town  of  LeRoy,  135  Iowa  562,  the  territory 
included  in  the  corporation  is  about  three  fourths  of  a  mile 
in  length  and  less  than  one-half  mile  wide.  If  the  prayer  of 
the  petition  had  been  granted,  the  incorporated  territory 
would  be  reduced  to  one-half  mile  in  length,  by  three  fourths 
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of  a  mile  in  width,  all  of  which  has  been  platted  into  small 
residences  and  business  lots.    We  said : 

*  *  The  proceeding  is  at  law,  and  the  central  question'  at 
issue  is  one  of  fact,  and  if  there  be  any  evidence  on  which 
the  judgment  below  can  be  fairly  sustained,  we  are  not  auth- 
orized to  interfere  with  it.  No  such  want  of  evidence  is 
disclosed  in  the  record." 

Though  we  treat  this  as  review  de  novo,  we  do  not  find 
warrant  for  setting  aside  the  conclusion  of  the  trial  court, 
and  its  judgment  is  therefore — Affirmed. 

Evans,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 


J.  C.  Fisher,  Appellee,  v.  Cedar  Rapids  &  IMarion  City  Rail- 
way Company,  Appellant. 

MUNICIPAL  CORPORATIONS:     Ordinance — Constmction—- Law  of 

1  Road.  Ordinance  construed,  and  held  not  to  prohibit  a  traveler 
from  crossing  streets  at  places  other  than  at  intersections  of 
streets. 

NEGLIGENCE:    Acts  Constltatlng  Negligence — Crossing  Streets  at 

2  Non-Intersections.  Crossing  streets  at  non-intersecting  street 
points  is  not,  of  itself,  negligence. 

BffUNICIPAL  CORPORATIONS:     Ordinance— Construction— Law  of 

3  Road — Negligence.  One  compelled  to  drive  on  the  left-hand  side 
of  a  street,  owing  to  the  fact  that  the  right-hand  side  thereof  has 
been  left  in  an  untraveled  condition,  does  not  violate  an  ordinance 
commanding  travel  on  the  right-hand  side. 

BffUNICIPAL  CORPORATIONS:    Ordinance — Construction— Law  of 

4  Road — ^Negligence.  A  traveler,  while  in  the  act  of  crossing  a 
street  in  order  to  reach  the  right-hand  side  thereof,  and  while  in 
or  near  the  middle  of  the  street,  is  not  within  the  zone  of  operation 
of  an  ordinance  commanding  travel  to  be  ''as  near  as  possible  to 
the  right-hand  curb." 

NEGLIGENCE:    Acts  Constituting  Negligence — ^Violation  of  Ordi- 
5, 9  nance.     Negligence  cannot   be  predicated  bn  the  failure  to  do 
the  impossible,  though  commanded  by  ordinance. 
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PRINCIPLE  APPLIED:  An  ordinance  commanded  the  traveler 
to  travel  upon  the  right-hand  side  of  the  streets  and  to  turn  to 
the  left  in  attempting  to  cross  a  street.  A  traveler  was  proceeding 
to  the  west  and  upon  the  left-hand  side  of  the  street,  because  the 
right  or  north  side  of  the  street  was  not  in  a  condition  to  be 
traveled.  Upon  reaching  a  part  of  the  street  where  he  could  travel 
upon  the  right  or  north  side,  he  turned  to  the  right,  in  order  to 
reach  the  right-hand  or  north  aide  of  the  street.  In  so  doing,  he 
was  hit  by  a  street  car  and  injured.  Held,  he  was  not  guilty  of 
negligence  per  ae  in  turning  to  the  right,  said  ordinance  to  the 
contrary  notwithstanding. 

NEGLIOENCE:    Contributory   Negligence — ^When   Jury   Question— 

6  Evidence.  Unless  the  law  positively  commands  one  to  do  or  to 
refrain  from  doing  a  certain  thing,  negligence  is  a  question  of  fact 
for  the  jury's  solution,  whenever,  upon  any  reasonable  theory  of 
circumstances,  fair-minded  men  may  differ  as  to  the  conclusions 
to  be  reached.  Evidence  reviewed,  and  held  insufficient  to  charge 
a  traveler  with  contributory  negligence  per  ae  in  driving  across  a 
street  car  track  ahead  of  an  approaching  car. 

NEOXJOENCE:    Instructions— Failure  to  Define  Negligence— Effect. 

7  Instructions  which,  as  a  whole,  correctly  state  the  degree  of  care 
and  foresight  which  plaintiff  must  have  exercised  in  order  to 
recover,  and  what  acts  of  omission  would  defeat  recovery,  cure  an 
error  in  not  giving  the  jury  a  technical  definition  of  "negligence" 
and  "contributory  negligence,"  no  request  having  been  made  for 
more  specific  instructions. 

TBLAX:    Instructions  —  Form,  Bequisites  and  Sufficiency  —  Correct 

8  Though  Inexpicit — ^Waiyer.  If  an  instruction  is  correct  as  given^ 
though  not  as  explicit  as  desired,  request  must  be  made  for  the 
more  explicit  instruction,  or  waiver  will  be  the  penalty.  So  held 
where  the  court  failed  to  define  "ordinary  care,"  "negligence" 
and  "contributory  negligence,"  but  otherwise  correctly  stated  the 
degree  of  care  required  of  the  injured  party. 

NEOUOENCE:     Acts  Constituting  Negligence— Violation  of  Ordl- 
5, 9  nance. 

Appeal  from  Linn  District  Cotirt. — W.  N.  TreichLer,  Judge. 

Wednesday,  May  10,  1916. 
Rehearing  Denied  Thursday,  September  21,  1916. 
Action   for  personal  injuries.    Verdict   and  judgment 
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for  the  plaintiff  in  the  court  below.    Defendant  appeals. — 
Affirmed. 

Barnes,  Chamberladn  &  Randall,  for  appellant. 
Oorden  cfe  Ogmundson  and  B.  L.  Wick,  for  appellee. 

Gaynor,  J. — This  action  is  brought  to  recover  damages 
resulting  from  a  collision  between  one  of  defendant's  street 
cars  and  a  wagon  in  which  plaintiff  was  riding.  Plaintiff 
claims  that  he  was  thrown  from  the  wagon  by  the  impact  of 
the  car  and  sustained  painful  injuries.  He  also  asks  to 
recover  the  value  of  a  horse  killed  in  the  accident.  < 

The  accident  out  of  which  this  suit  arises  occurred  on 
Beaver  Avenue  in  the  city  of  Cedar  Rapids,  30  or  40  feet 
west  of  the  intersection  of  Twenty-second  Street  with  Beaver 
Avenue.  Beaver  Avepue  runs  east  and  west.  Defendant's 
railway  track  extends  along  the  center  of  the  street  east  and 
west,  crowing  Twenty-second  and  Twenty-third  Streets. 
Twenty-second  and  Twenty-third  Streets  run  north  and  south, 
and  intersect  Beaver  Avenue.  The  northern  terminus  of 
these  streets  is  at  Beaver  Avenue.  Beaver  Avenue,  west  from 
Twenty-second  Street,  is  paved,  and  so  paved  that  it  can 
easily  be  crossed  at  the  intersection  of  Twenty-second  Street. 
Beaver  Avenue  is  not  paved  east  of  Twenty-second  Street. 
All  the  travel  on  Beaver  Avenue  east  of  Twenty-second  Street 
is  on  the  south  side  of  the  avenue,  south  of  defendant's  track. 
At  Twenty-third  Street,  there  is  no  provision  made  for  cross- 
ing the  track  from  the  south. 

On  the  22d  day  of  December,  1913,  at  about  6 :30  in  the 
evening,  the  plaintiff  came  from  the  south  on  Twenty-third 
Street  to  Beaver  Avenue,  turned  then  onto  Beaver  Avenue, 
and  proceeded  westward  along  the  south  side  of  Beaver  Ave- 
nue over  this  dirt  road,  until  he  reached  Twenty-second  Street. 
There  he  entered  upon  the  pavement.  Instead,  however,  of 
turning  directly  across  the  street,  as  he  might  have  done  on 
Twenty-second  Street,  to  the  north  side  of  the  street,  and  pro- 
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ceeding  then  westwardly  along  the  north  side  of  Beaver  Ave- 
nue, he  traveled  diagonally  some  30  or  40  feet  on  the  south 
side  of  the  paved  portion  of  Beaver  Avenue,  and  then 
attempted  to  cross  the  railway  track  at  a  point  variously 
estimated  at  from  30  to  50  feet  west  of  the  west  side  of 
Twenty-second  Street,  and  was  there  run  down  and  injured, 
and  his  horse  killed.  The  car  that  struck  him  was  also 
proceeding  toward  the  west. 

He  brings  this  action  to  recover  damages,  and  alleges 
that  the  damages  sustained  by  him  were  due  to  the  negligence 
of  the  defendant,  and  the  negligence  which  he  charges  caused 
the  injury  is:  First,  that  the  defendant  ran  and  was  run- 
ning its -car,  at  the  time  of  the  collision,  at  a  high  and  dan- 
gerous rate  of  speedy  without  due  regard  to  the  safety  of  the 
public  using  the  avenue.  Second,  that  it  failed  to  give  any 
warning  of  the  approach  of  the  car  by  gong  or  bell,  either 
as  it  approached  Twenty-second  Street,  over  which, it  had  to 
pass  in  reaching  the  point  of  collision,  or  before  reaching  the 
point  of  collision.  Third,  that  the  defendant's  motorman  dis- 
covered plaintiff,  or,  in  the  exercise  of  ordinary  care,  should 
have  discovered  plaintiff's  peril,  in  time  to  have  avoided  the 
injury,  but  failed  to  exercise  such  care. 

The  answer  of  the  defendant  was:  First,  a  general 
denial;  second,  that  the  plaintiff  was  guilty  of  negligence 
directly  contributing  to  the  injury,  in  that  he  was,  at  the 
time,  engaged  in  crossing  the  track  in  a  manner  and  at  a 
place  prohibited  by  the  ordinances  of  the  city. 

The  cause  was  submitted  to  the  jury  on  the  first  two 
grounds  of  negligence  alleged.  The  doctrine  of  last  clear 
chance  was  not  submitted.  The  jury  returned  a  verdict  for 
the  plaintiff,  and,  judgment  being  entered  thereon,  defendant 
appeals. 

The  defendant  presents  four  grounds  for  reversal :  First, 
in  overruling  defendant 's  motion  for  a  directed  verdict ;  sec- 
ond, in  refusing  to  submit  to  the  jury  instructions  asked  by 
the  defendant ;  third,  in  the  giving  of  instructions  to  the  jury 
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on  its  own  motion;  fourth,  in  overruling  defendant's  motion 
for  a  new  trial.  "We  take  up  these  errors  in  the  order  of 
assignment. 

The  motion  for  a  directed  verdict  was  predicated  mainly 
on  the  proposition  that  the  plaintiff  was  guilty  of  contributory 
negligence,  in  that  he  was,  at  the  time,  in  the  act  of  violating 
an  ordinance  of  the  city,  both  in  what  he  did  and  in  the 
manner  of  its  doing,  and  that  this  contributed  to  the  injury 
of  which  he  complains,  and  this,  therefore,  precludes  any 
right  of  recovery  as  against  the  defendant.  The  sixth  ground 
of  the  motion  for  a  directed  verdict  seems  to  be  broader  than 
the  mere  allegation  of  contributory  negligence,  and  may  have 
been  intended  to  cover  the  whole  case ;  but  the  argument  pre- 
sented in  support  of  this  claim  narrows  this  assignment  to  the 
one  question.  This  we  conceive  to  be  the  main  ground  of 
defendant's  complaint  under  this  assignment. 

The  general  rule  contended  for  by  the  defendant  in  sup- 
port of  this  assignment  of  error  will  not  be  questioned.  It 
has  been  too  frequently  held  by  this  court  that  a  violation  of 

a  statute  or  a  municipal  ordinance  is  per  se 

^'  torationb':  or-"  negligence,  and  that,  if  injury  results  to  one 

fltruct?onfiaw     while  engaged  in  the  prohibited  act,  and  the 

doing  of  the  prohibited  act  contributes  to  the 
injury,  no  recovery  can  be  had.  See  Herries  v.  City  of  Water- 
loOy  114  Iowa  374,  and  authorities  cited;  Healy  v,  Johnson, 
127  Iowa  221. 

The  question  then  is:  "Was  the  plaintiff,  at  the  time  of 
the  collision,  or  immediately  preceding  the  collision,  in  the  act 
of  violating  an  ordinance  of  the  city  of  Cedar  Rapids  t 

The  record  discloses  what  plaintiff  was  doing,  as  follows : 
He  came  down  Twenty-third  Street  from  the  south.  When 
he  reached  Beaver  Avenue,  he  turned  to  the  left,  and  pro- 
ceeded along  the  south  side  of  Beaver  Avenue  to  Twenty- 
second  Street.  It  is  not  seriously  contended  that  he  did  not 
have  a  right  to  travel  on  the  south  side  of  Beaver  Avenue  as 
far,  at  least,  as  Twenty-second  Street.    The  record  discloses 
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that  all  the  travel  was  on  the  south  side;  that,  approaching 
Beaver  Avenue  from  the  south  on  Twenty-third  Street,  there 
was  no  provision  made  for  crossing  defendant's  railway  track; 
and  it  is  apparent  that  all  persons  approaching  Beaver  Ave- 
nue from  the  south  on  Twenty-third  Street  did  proceed  west- 
wardly  on  the  south  side  of  defendant's  tracks  as  far  as 
Twenty-second  Street.  "When  he  reached  Twenty-second 
Street,  he  proceeded  diagonally  across  the  street  to  the  point 
of  collision.  (We  herewith  submit  a  sketch  showing  approxi- 
mately the  point  of  collision  and  the  streets  in  question.) 
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He  did  not  turn  and  cross  at  the  intersection  of  Twenty- 
second  Street  and  Beaver  Avenue  when  he  reached  the  pave- 
ment. This  is  what  the  defendant  says  constituted  a  viola- 
tion of  the  ordinance  precluding  recovery,  under  the  rule 
hereinbefore  stated. 

The  sections  of  the  ordinance  relied  on,  so  far  as  related 
to  the  matter  here  in  controversy,  are  as  follows : 

"Section  367.  6.  The  driver  of  a  vehicle  shall  turn  to 
the  right  when  meeting  another  vehicle,  and  shall  at  all  times 
travel  on  the  right-hand  side  of  the  street,  as  near  the  curb 
as  possible. 

**  Section  371.  10.  The  driver  of  any  vehicle  shall, 
before  stopping,  turning  or  changing  the  course  of  said 
vehicle,  first  see  that  there  is  sufficient  space  to  make  such 
movement  in  safety,  and  shall  give  a  visible  or  audible  signal 
to  the  crossing  officer,  or  to  the  drivers  of  vehicles  following, 
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of  his  intention  to  make  such  moyement,  by  raising  the  hand 
or  whip  and  indicating  with  it  the  direction  in  which  he 
wishes  to  turn. 

**  Section  374.  13.  The  driver  of  a  vehicle,  in  crossing 
from  one  side  of  the  street  to  the  other  side  thereof,  shall 
turn  to  the  left,  so  as  to  head  in  the  direction  in  which  trafSc 
is  moving. 

**  Section  402.  41.  Street  cars  shall  have  the  right  of 
way  between  cross  streets  over  all  other  vehicles,  except  as 
provided  in  Section  35.  '      ' 

''Section  421.  60.  Any  person  who  shall  violate  any 
provision  of  this  ordinance  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  upon  conviction  thereof,  shall  be  fined  not  to 
exceed  $25,  or  shall  be  imprisoned  not  to  exceed  7V^  days." 

There  is  nothing  in  this  ordinance,  nor  is  there  anything 
in  the  general  law,  which  requires  a  person  to  cross  a  public 
street  at  an  intersection,  or  at  any  particular  point  in  the 

street.    Therefore,  the  fact  that  the  plaintiff 

^'  SS  const?tutin   ^^^  ^^*'  ^^  reaching  Twenty-second  Street 

croisfnS»treeu   ^^^^  ^^^  ^^^9  proceed  to  cross  Bcavcr  Ave- 

tioM."^  ^^®"^"  ^^^  at  the  intersection,  does  not,  in  and  of 

itself,  involve  an  act  of  negligence.  It  is  not 
negligence  per  se  for  a  person  to  attempt  to  cross  a  street  at 
any  convenient  point.  See  Waison  v.  Boone  Electric  Com- 
paivy,  163  Iowa  316.  In  this  case,  the  plaintiff  was  struck 
by  a  car  operated  by  an  electric  railway  company  and  injured. 
Just  prior  to  the  collision,  he  was  driving  westward  along  the 
north  side  of  the  track.  At  a  point  somewhere  from  25  to  50 
feet  east  of  the  intersection,  he  turned  to  the  left,  to  the  south 
side  of  the  street.  He  had  nearly  cleared  the  track  when  he 
was  struck.  It  was  the  contention  of  the  defendant  that  the 
plaintiff  was  guilty  of  contributory  negligence.  This  court 
said: 

''Nor  do  we  think  that  appellant's  earnest  contention 
that  plaintiff  was  guilty  of  contributory  negligence  as  a  mat- 
ter of  law  can  be  sustained.    Plaintiff  was  rightfully  upon 
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the  street,  and  could  rightfully  cross  the  railway  track  at  any 
time  or  place  within  the  public  highway." 

Here  we  might  remark  that,  in  the  consideration  of  cases 
bearing  upon  this  question,  a  distinction  must  be  kept  in  mind 
between  the  right  to  cross  and  the  care  required  in  attempt- 
ing to  cross  at  a  point  other  than  at  intersection.  In  this  case, 
as  in  the  Watson  case,  the  plaintiff  had  a  right  to  cross  the 
street  at  any  time  or  place  within  the  public  highway.  He 
was  not  bound  to'cross  at  the  intersection  of  Twenty-second 
Street.  He  was  required,  in  either  case,  to  exercise  reasonable 
care  and  caution  for  his  own  safety  while  in  the  act  of  cross- 
ing, but  was  not  required  to  exercise  more  care  and  caution 
than  the  average  man  of  ordinary  prudence  may  be  expected 
to  exercise  in  either  case. 

It  must  never  be  lost  sight  of,  in  considering  the  relative 
rights  and  duties  of  a  street  railway  company,  occupying  the 
streets  for  its  own  purposes,  and  the  rights  and  duties  of  a 
pedestrian  or  those  traveling  loosely  upon  the  street,  that  the 
railway  company  holds  its  right  in  common  with  the  general 
traveling  public.  Each  has  a  right  to  travel  upon  the  street, 
but  each  must  exercise  his  right  in  due  recognition  of,  and 
with  due  regard  to,  the  right  of  the  other.  Each  is  required 
to  be  watchful  in  the  exercise  of  his  right,  to  the  end  that  he 
may  not  impose  a  greater  burden  or  peril  upon  the  other  than 
a  fair  exercise  of  his  right  imposes. 

It  is  further  said  in  the  Watson  case,  quoting  from  page 
321: 

*  *  Subject,  of  course,  to  due  regard  to  the  rights  and  safety 
of  others,  a  traveler  may  walk  or  drive  upon  any  part  of  the 
highway  and  cross  the  same  from  side  to  side,  wherever  the 
same  is  convenient  for  his  purpose." 

This  rule  does  not  impinge  upon  the  right  of  a  city,  by 
proper  ordinances,  within  proper  limits,  to  direct  the  travel 
upon  its  streets.  The  city  is  given  the  control  of  the  public 
streets  within  its  boundaries;  and,  within  proper  limits,  and 
with  due  regard  to  the  convenience  and  safety  of  the  traveling 
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public,  may,  by  ordinance,  direct  and  control  the  manner  of 
their  use. 

We  reach  the  conclusion,  therefore,  that,  when  the  plain- 
tiff reached  Twenty-second  Street,  he  was  not,  as  a  matter  of 
law,  guilty  of  negligence  in  not  turning  immediately  to  the 
left  at  the  intersection,  and  in  not  passing  over  the  intersection, 
to  the  north  side  of  Beaver  Avenue. 

It  is  said,  however,  that  the  defendant  violated  Section 
367,  in  that  he  did  not  travel  on  the  righl-hand  side  of  the 
street,  as  near  the  curb  as  possible.    It  must  be  borne  in  mind 

that,  before  reaching  Twenty-second  Street 
8.  Municipal  ooR-  from  the  east,  he  was  forced  by  conditions  of 

P0RAT10N6 :  or-  '  ^ 

fltructionflaw     ^^^  Street,  and  invited  by  the  general  course 
gUSSf'"^*^""     of  travel,  to  proceed  on  the  left-hand  side  of 

Beaver  Avenue  up  to  Twenty-second  Street. 
The  ordinance  must  receive  a  reasonable  construction ;  and  it 
would  be  unreasonable  to  say,  and  therefore  not  within  the 
contemplation  of  the  lawmaking  body,  that  one  is  guilty  of  a 
violation  of  an  ordinance  who  does  the  things  which  the  very 
conditions  with  which  he  is  confronted  by  the  act  of  the  city 
force  him  to  do,  and  pursues  the  only  line  of  travel  open  to 
him  at  the  time.  The  north  side  of  this  street  was  not  in  a 
condition  for  travel  east  of  Twenty-second  Street.  All  the 
travel  was  on  the  south  side — ^the  left-hand  side  as  you  proceed 
west.  Therefore,  it  would  not  be  possible  for  him  to  travel 
upon  the  right-hand  side  of  the  street  as  far  as  Twenty-second 
Street.  "When  he  reached  the  paving,  he  turned  to  cross  to 
the  right-hand  side  of  the  street  in  compliance  with  the  ordi- 
nance, and  was  in  the  act  of  passing  to  the  right  side  of 

Beaver  Avenue  at  the  time  of  the  collision. 
4.  MuNicip^coB-  Without  thus  passing  over  the  tracks,  it  was 

POBATION8 :  or-  «-  D  J 

St  "uc"t?on  f faw     ^^t  possiblc  f or  him  to  reach  the  right-hand 
gin??."* '  "^^""     side  of  Beaver  Avenue  on  the  paving,  and 

pursue  his  journey  *  *  as  near  the  curb  as  pos- 
sible," in  conformity  with  this  provision  of  the  ordinance. 
Section  374  provides  that  he  shall  turn  to  the  left  in 
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attempting  to  cross  a  street.    Now  it  is  apparent  that,  when 
he  reached  the  paved  portion  of  Beaver  Avenue,  approaching 

it,  as  he  had  a  right  to  do,  from  the  east  on 

^'  Su  o?n8t?futing  the  south  side  of  Beaver  Avenue,  he  could 

utlonofordi-     not  reach  the  north  side  by  turning  to  the 

left.  He  must  turn  to  the  right,  whether  he 
crossed  at  the  intersection  or  at  any  other  portion  of  Beaver 
Avenue  west  of  Twenty-second  Street,  in  order  to  reach  the 
north  side  of  the  street  and  to  travel  upon  **the  right  side  of 
the  street"  and  **as  near  the  curb  as  possible."  If  he 
attempted  to  cross  at  the  intersection  of  Twenty-second  and 
Beaver,  he  must  turn  to  the  right.  If  he  attempted  to  cross 
to  the  north  side  at  any  other  point,  he  must  turn  to  the  right. 
It  cannot  be  said  to  be  a  violation  of  a  traffic  ordinance  to  do 
that  which,  under  the  very  conditions  provided  by  the  city,  one 
is  forced  to  do.  He  was  required  by  one  provision  of  the  ordi- 
nance to  travel  on  the  right-hand  side  of  the  street  and  as  near 
the  curb  as  possible.  By  the  conditions  which  the  city  itself 
had  created,  he  was  forced  to  approach  Twenty-second  Street 
and  enter  upon  the  paved  portion  of  Beaver  Avenue  on  the 
left-hand  side  of  the  street,  and  to  proceed  westward  on  that 
street.  Therefore,  it  became  necessary  for  him,  in  the  very 
nature  of  things,  to  turn  to  the  right  in  order  to  reach  a  point 
where  he  could  obey  the  first  provision  of  the  ordinance,  and 
he  cannot  be  charged  with  negligence  in  so  attempting  to  do. 
Therefore,  it  follows  that  his  act  in  attempting  to  cross  Beaver 
Avenue  at  the  point  where  he  attempted  to  cross  it  was  not, 
in  and  of  itself,  a  violation  of  the  ordinance  and  negligence 
per  se. 

The  question  then  arises :  Was  he  guilty  of  contributory 
negligence  in  the  manner  in  which  he  exercised  this  right? 
His  testimony  is  that  he  was  driving  an  ordinary  light  wagon 

with  one  horse  attached;  that  it  was  about 

^'  S^ribStSfy       5 :30  in  the  evening  of  December  22d ;  that, 

when  Jury  quea-  as  he  approached  Twenty-second  Street,  he 

noticed  two  ladies  standing  on  the  west  side 


418  PiSHEB  V.  C.  R.  &  M.  C.  R.  Co.       [177  Iowa 

with  reasonable  speed,  he  would  have  had  ample  time  to  make 
the  crossing  before  its  arrival.  He  listened  for  any  warning 
of  the  car  as  it  approached  the  intersection  of  Twenty-second 
Street.  The  jury  could  well  have  found  that  no  warning  of 
its  approach  was  given ;  that  this,  too,  tended  to  lull  him  into 
a  feeling  of  security  in  his  effort  to  cross. 

This  brings  us  to  a  consideration  of  the  second  error 
assigned,  in  which  the  defendant  charges  that  the  court  erred 
in  refusing  to  give  instructions  asked  by  defendant.  No  good 
purpose  can  be  served  by  setting  out  these  instructions.  The 
complaint  is  made  of  the  refusal  of  the  court  to  give  Instruc- 
tions 1,  2,  3,  4  and  8  asked  by  the  defendant. 

Instruction  1  requests  the  court  to  instruct  the  jury, 
upon  the  whole  record,  to  return  a  verdict  for  the  defendant. 
For  the  reason  hereinbefore  stated,  this  was  rightly  refused. 
All  these  instructions  contain  the  thought  that  the  plaintiff 
in  what  he  did,  in  attempting  to  cross  Beaver  Avenue  at  a 
point  other  than  the  intersection,  was  violating  the  city  ordi- 
nance hereinbefore  set  out,  and  was,  therefore,  guilty  of  negli- 
gence ;  that,  if  they  found  that  the  plaintiff  did  these  things 
and  the  doing  contributed  to  his  injuries,  he  could  not  recover. 

Instruction  2,  as  requested,  would  say  to  the  jury  that 
the  plaintiff,  after  passing  the  intersection  of  Twenty-second 
Street  and  Beaver  Avenue,  was  guilty  of  a  violation  of  the 
ordinance  in  turning  to  the  right  to  cross  from  the  left-hand 
side  of  Beaver  Avenue  to  the  right-hand  side,  and  that,  in 
driving  across  Twenty-second  Street  onto  Beaver  Avenue,  he 
was  guilty  of  negligence  in  that  he  was  then  on  the  wrong 
side  of  the  street,  although  he  proceeded  immediately  to  right 
himself  by  an  effort  to  get  on  the  right  side  of  the  street. 

Instruction  4  tells  the  jury  that  the  defendant's  act,  in 
turning  to  cross  the  street  at  a  point  where  he  did,  was  unlaw- 
ful, and,  if  it  contributed  to  the  injury,  he  could  not  recover. 

Instruction  8  involves  the  same  thought. 

These,  we  think,  were  all  rightly  refused,  for  the  reasons 
hereinbefore  stated. 
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This  brings  us  to  a  consideration  of  the  third  error 
assigned,  which  involves  the  correctness  of  the  instructions 
actually  given  by  the  court  on  its  own  motion,  or,  rather,  the 

fullness  of  the  instructions  given  in  the  pre- 

"^^  2?S"foM?fau-  sentation  of  the  whole  case  to  the  jury.    On 

ne|iigence\%f-    this  assignment,  the  defendant's  first  conten- 

feet. 

tion  is  that  the  court  failed  to  give  the  jury 
any  definition  of  negligence  or  contributory  negligence.  Sec- 
ond, that  the  court  erred  in  entirely  omitting  to  submit  to  the 
jury  the  defendant's  theory  of  the  case,  and  in  failing  to 
instruct  the  jury  as  to  the  proper  application  to  be  made  of 
the  ordinance  introduced  in  evidence. 

Upon  these  propositions,  we  have  to  say  that  the  court 
did  not  give  the  stereotyped  definition  of  negligence.  The 
court,  however,  in  its  eighth  instruction,  said: 

**A  person  either  walking  or  driving  a  vehicle  about  to 
go  upon  or  across  a  street  car  track,  is  bound  to  use  care  and 
to  exercise  his  senses  to  ascertain  that  there  is  no  car  approach- 
ing which  in  the  exercise  of  ordinary  care  would  be  likely  to 
come  in  contact  with  him  while  attempting  to  cross  the  same. " 

And  it  supplemented  this  in  the  ninth  instruction  by  say- 
ing that  he  could  not  depend  upon  nice  calculations  as  to  his 
safety  and  place  himself  in  apparent  danger: 

"But  a  mere  error  of  judgment  on  his  part,  if  he  was 
exercising  reasonable  care  for  his  safety,  does  not  necessaVily 
establish  negligence  on  his  part  But  if  the  plaintiff,  when 
about  to  cross  the  car  tracks,  failed  to  look  and  use  his  senses 
in  ascertaining  whether  he  could  safely  cross  before  the 
approaching  car,  could,  under  ordinary  circumstances,  rea)3h 
the  place  of  crossing,  then  the  plaintiff  would  be  guilty  of 
contributory  negligence,  and  your  verdict  should  be  for  the 
defendant." 

And  in  a  further  instruction  it  told  the  jury  that  the 
plaintiff  must  establish  by  a  preponderance  of  the  evidence 
that  he  was  acting  as  an  ordinarily  prudent  and  careful  per- 
son should  act  in  attempting  to  cross  the  car  tracks  in  the 
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manner  in  which  he  did,  before  the  jury  would  be  warranted 
in  finding  for  the  plaintiff. 

These  instructions  are  not  drawn  with  technical  nicety, 
but  they  convey  to  the  jury  the  thought  that  the  burden  was 
on  the  plaintiff  to  show,  before  he  could  recover,  that  he  was 
acting  as  an  ordinarily  prudent  and  careful  person  would  act, 
in  attempting  to  cross  this  track;  that  this  involved  the  use 
of  his  senses — a  duty  to  look  and  listen — ^to  ascertain  whether 
he  could  cross  in  safety  before  attempting  to  cross;  and  the 
jury  was  told  that  he  could  not  recover  if  he  failed  to  estab- 
lish this,  or  if  it  appeared  that,  at  the  time  of  the  injury,  he 
was  not  exercising  ordinary  care  for  his  own  safety.  The 
court  did  not,  in  any  specific  instruction,  define  what  consti- 
tutes ordinary  care;  it  did  not,  in  any  specific  instruction, 
define  what  in  law  constitutes  negligence ;  but  it  did  tell  the 
jury  that  he  could  not  recover  if  he  was  not  exercising  that 
care  for  his  own  safety  which  an  ordinarily  prudent  and  care- 
ful person  would  exercise  under  like  circumstances,  and  it  did 
tell  the  jury  that  he  was  guilty  of  contributory  negligence  if 
he  did  not  exercise  such  care. 

Taking  the  instructions  together,  we  think  that  the  law 
was  fairly  presented  to  the  jury,  and,  assuming  them  to  have 
ordinary  intelligence,  and  a  fair  understanding  of  the  lan- 
guage in  which  the  trial  was  had,  gave  them 
8.  Trial  MnBtruc-   sufficient  light  as  to  what  the  law  is  that 

tlons :  form,  ° 

8uSffcS^y*5)1-  governs  the  rights  of  parties  touching  this 
«KpU^t!'wUver.  matter.     Negligence  is  the  doing  of  an  act 

which  a  reasonably  prudent  man  would  not 
do  under  like  circumstances,  and  in  relationship  to  the  same 
matter,  or  the  omission  to  do  some  act  which  a  reasonably 
prudent  man  would  not  omit  to  do  under  like  circumstances, 
and  in  relationship  to  the  same  matter.  Ordinary  care  is  that 
care  which  reasonably  prudent  and  careful  persons  usually 
and  ordinarily  exercise  under  like  circumstances  and  condi- 
tions. If  the  defendant  had  desired  fuller  instructions  upon 
this  question,  or  had  desired  that  the  court  furnish  the  jury 
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the  stereot3rped  definition  of  negligence  and  of  ordinary  care, 
it  was  its  duty  to  request  that  such  instructions  be  given.  This 
the  defendant  did  not  do,  although  it  seems  to  have  discovered 
this  point  before  the  instructions  were  submitted. 

It  is  the  duty  of  counsel  to  assist  the  court,  to  the  end 
that  a  fair  presentation  of  the  case  may  be  made  to  the  jury 
whose  duty  it  is  to  determine  ultimately  the  rights  of  the  par- 
ties. A  specific  request  for  more  definite  instructions  as  to 
what  constitutes  negligence  and  ordinary  care,  if  asked  for, 
would  undoubtedly  have  been  given,  and,  assuming  even  that 
the  instructions  were  not  as  full  as  they  might  have  been  made 
upon  this  point,  we  are  not  now  disposed  to  reverse  the  case 
upon  that  ground,  for  the  reason  that  the  complaining  party 
failed  to  make  any  request  to  submit  any  fuller  instructions 
to  the  court  for  the  guidance  of  the  jury  than  were  given. 
But,  however  that  may  be,  we  are  satisfied  that  the  instruc- 
tions, as  given,  though  not  drawn  with  technical  nicety,  were 
full  enough  to  enable  the  jury  to  know  what  the  law  is,  and 
what  their  duty  was  in  the  premises,  so  far  as  this  controversy 
is  concerned. 

It  is  contended  that  the  court  erred  in  giving  the  fourth 
and  fifth  instructions.  It  must  be  borne  in  mind  that  the 
court  was  not,  in  these  instructions,  stating  abstract  propo- 
sitions of  law  so  full  and  comprehensive  as  to  cover  every 
conceivable  condition  or  relationship  that  might  arise  touch- 
ing the  use  of  the  streets.  The  instructions  were  given  with 
reference  to  the  particular  matter  then  before  the  jury,  and 
were  intended  to  guide  them  in  the  particular  matter  sub- 
mitted to  them.    Instructions  4  and  5  read  as  follows : 

'*No.  4.  You  are  instructed  that  drivers  of  teams  or 
vehicles  of  any  kind  have  the  right  to  use  any  part  of  the 
street  in  passing  along  the  same,  but  street  cars  shall  have 
the  right  of  way  between  crossings  over  all  other  vehicles. 

"No.  5.  The  law  provides  that  the  driver  of  a  vehicle 
shall  turn  to  the  right  when  meeting  another  vehicle,  and 
shall  at  all  times  drive  on  the  right-hand  side  of  the  street, 
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as  near  the  curb  as  possible;  and  in  crossing  from  one  side 
of  the  street  to  the  other  side,  shall  torn  to  the  left  so  as  to 
head  to  the  rig^t,  in  the  direction  in  which  traffic  is  moving." 

Instruction  5  is  simply  a  restatement  of  the  provisions 
of  the  ordinance.  It  mi^t  as  well  have  been  omitted  as 
given.  It  serves  no  useful  purpose  in  the  case,  under  the 
facts  disclosed  in  this  record,  but  in  no  way  can  it  be  con- 
sidered prejudicial  to  the  defendant.  It  simply  recites  the 
provision  of  the  ordinance  which  was  in  evidence  and  put 
there  by  the  defendant.  It  recites  it  without  comment,  and 
without  explanation,  and,  if  prejudicial,  was  prejudicial  to 
the  plaintiff.  The  complaint  is  that  the  court  failed  to  tell 
the  jury  that  a  violation  of  the  ordinance  referred  to  in 
Paragraph  5  of  the  instructions  would  constitute  negligence. 

As  we  have  said  before,  the  ordinance,  as  applied  to  the 
condition  in  which  plaintiff  was  found,  did  not  involve  the 
plaintiff  in  negligence,  and,  therefore,  it  would  have  been 

wrong  for  the  court  to  do  that  which  the 

''  acUooMtmit-     defendant  now  complains  the  court  did  not 

vioiauonofor-    do.     It  is  a  matter  of  speculation  why  the 

dinance. 

court  injected  that  into  the  instructions  at  all. 
The  court  should  have  told  the  jur>'  that  the  plaintiff  could 
not  have  crossed  the  street  by  turning  to  the  left,  at  the  point 
where  he  then  was;  that  it  was  utterly  impossible  for  the 
plaintiff,  at  that  point,  to  have  followed  the  technical  direc- 
tion given  in  this  ordinance.  If  the  plaintiff  had  been  beaten 
in  this  controversy  before  the  jury,  it  would  occur  to  the  mind 
that  he  would  have  had  ground  for  complaining  of  this  fifth 
instruction.  The  fourth  instruction,  as  applied  to  the  facts 
in  this  case,  was  correct,  as  the  authorities  heretofore  cited 
show. 

The  last  ground  of  complaint  is  the  overruling  of  defend- 
ant's  motion  for  a  new  trial.  This  motion  raised  the  questions 
hereinbefore  discussed,  and  what  we  have  said  before  presents 
the  full  defense  to  the  action  of  the  court  in  overruling  the 
motion. 
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We  find  no  reversible  error  in  the  record.  As  supporting 
the  coneldsions  here  reached,  see  McCormick  v.  Ottumwa  B. 
&  L.  Co.,  146  Iowa  119 ;  Dow  v.  Des  Moines  City  R,  Co.,  148 
Iowa  429 ;  Long  v.  Ottumwa  R.  &  L.  Co.,  162  Iowa  11 ;  Wat- 
son V.  Boone  Electric  Co.,  163  Iowa  316 ;  Middleton  v.  City 
of  Cedar  Falls,  173  Iowa  619. 

On  the  whole  record,  the  cause  is — Affirmed. 

Evans,  C.  J.,  Laod  and  Salinger,  JJ.,  concur. 


In  re  Estate  of  Edward  Brooan. 

aUASJXLAN  AND   WARD:    Custody   of   Ward's   Estate— Sale   of 

1  Exempt  Property — Order — Snfflciency.  Order  of  court  reviewed, 
and  held  to  authorize  the  sale  by  the  guardian  of  the  ward's 
exempt  property. 

EXEMPTIONS:    Property  Exempt  —  Sale  by  Onardian  —  Proceeds. 

2  The  proceeds  of  exempt  personal  property  belonging  to  one  under 
guardianship,  voluntarily  sold  by  the  guardian,  under  requested 
order  of  court,  is  subject  to  the  claims  of  the  creditors  of  the 
ward. 

aiTARDIAN  AND  WARD:    Custody   of  Ward's  Estate  —  Exempt 

3  Property— Sale— Authority.  The  right  of  a  guardian  to  sell  the 
exempt  personal  property  of  the  ward  is  no  more  circumscribed 
than  the  right  to  sell  non-exempt  property  of  the  ward. 

Appeal  from  Sac  District  Court. — P.  M.  Powers,  Judge. 

Saturday,  May  13,  1916. 
Rehearing  Denied  Thursday,  September  21,  1916. 

Action  in  which  guardian  claims  exemption  to  property 
sold  by  her  as  guardian.  Opinion  states  the  facts.  Judgment 
below — Affirmed. 

J.  P.  Conner,  for  guardian  and  appellant. 

W.  A,  Helsell  and  Malcolm  Currie,  for  creditors  and 
appellees. 
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Gaynob,  J. — ^In  the  month  of  November,  1913,  Edward 
Brogan  was  adjudged  a  fit  subject  for  treatnient  in  the  inebri- 
ate asylum  at  Blnoxville,  and  was  ordered  committed  to  said 
hospital  for  treatment,  under  the  statute  relating  to  the  deten- 
tion and  treatment  of  dipsomaniacs  and  those  addicted  to  the 
excessive  use  of  narcotics,  being  Chapter  2-A  of  Title  XII  of 
the  Supplement  to  the  Code,  1913.  He  was  confined  at  Enox- 
ville,  for  treatment  under  said  order,  from  the  time  of  his 
commitment,  in  November,  1913,  until  the  1st  day  of  April, 
1914.    He  was  paroled  on  the  5th  day  of  April,  1914. 

Prior  to  and  at  the  time  he  was  committed,  he  was  and 
had  been  a  farmer,  occupying  and  cultivating  a  farm  consist- 
ing of  about  320  acres.  He  was  a  widower,  and  had  living 
with  him  on  the  farm  two  sons,  aged,  respectively,  22  and  14 
years,  and  two  daughters,  18  and  13  years  of  age,  respectively. 
He  was  engaged  in  farming  during  the  year  1913,  up  to  the 
time  of  his  commitment.  At  the  time  of  his  commitment,  a 
daughter,  Ellen  Brogan,  was  appointed  his  temporary  guard- 
ian. On  the  20th  day  of  January,  1914,  this  appointment 
was  made  permanent.  In  the  month  of  December,  1914,  the 
guardian  advertised  for  sale  all  the  property  then  upon  the 
farm,  and  applied  to  the  district  court  of  Sac  County  for 
leave  to  make  the  sale,  as  guardian  of  Edward  Brogan.  This 
application  was  duly  filed,  and  the  following  order  endorsed 
thereon  by  the  judge  of  said  court: 

*'0n  reading  the  within  and  foregoing  petition  ,to  sell 
personal  property,  it  is  ordered  that  the  prayer  of  the  peti- 
tion be  granted,  and  that  the  guardian  be  and  she  is  hereby 
authorized  to  sell  personal  property  of  the  estate,  or  that  part 
not  exempt  from  execution,  on  the  date  and  on  the  terms 
requested. ' ' 

In  pursuance  of  this  application  and  order,  the  guardian 
sold  all  the  property,  except  the  household  goods.  The  sale 
included  hogs,  cattle,  horses,  farm  machinery  and  farming 
implements,  wagons,  buggy  and  a  number  of  sets  of  harness, 
the  total  sale  amounting  to  $5,174.98.     The  cattle  sold  for 
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$1,875,  and  the  horses,  for  $1,962.50.  The  proceeds  from  the 
cattle  and  horses  were  applied  upon  certain  mortgages  and 
other  unsecured  indebtednesses  held  by  the  German  Savings 
Bank  of  Odebolt.  •  After  satisfying  the  bank,  paying  the  bal- 
ance due  on  the  rent,  paying  the  clerk  of  the  sale,  and  the 
auctioneer's  fees,  there  was  left  in  the  hands  of  the  guardian 
a  balance  of  the  proceeds  of  the  sale,  of  $639.  On  the  19th 
day  of  January,  1914,  the  guardian,  Ellen  Brogan,  filed  an 
application  in  the  court,  asking  that  this  balance  from  the 
sale  of  the  property  be  set  aside  to  her  ward  as  exempt, 
claiming  that  it  was  the  proceeds  of  exempt  property  sold  at 
the  sale,  in  which  she  recites  as  follows : 

''That  the  property  sold  at  public  auction  consisted  of 
farm  machinery,  horses,  cattle  and  grain;  the  horses,  cattle 
and  grain  being  covered  by  chattel  mortgages.  That  the 
Schmitz  Bank  of  Odebolt,  Iowa,  held  a  mortgage  covering 
the  horses  and  cattle,  upon  which  there  was  a  balance  of 
$668.67  due  on  the  day  of  the  sale,  and  another  mortgage 
upon  which  there  was  $772.73  due  on  the  date  of  the  sale, 
making  a  total  of  $1,441.40.  That  said  amount  was  deducted 
from  the  proceeds  of  said  sale,  leaving  a  balance  of  $3,733.78 ; 
that  out  of  this  there  was  applied  upon  a  third  note  owned  by 
said  bank  the  sum  of  $2,396.60,  which  left  a  balance  of 
$1,336.98,  out  of  which  was  paid  a  rent  note  of  $675,  after 
which  there  was  remaining  $661.98,  and,  after  deducting  addi- 
tional sale  expenses,  there  is  now  in  the  hands  of  the  guardian 
a  balance  of  $639.97.  That  the  money  which  the  guardian 
now  has  in  her  possession  came  from  the  sale  of  property  not 
covered  by  mortgage,  and  particularly  all  of  the  money  the 
guardian  now  has  in  her  possession  came  from  the  sale  of 
property  exempt  from  execution  and  not  liable  for  the  debts 
of  her  ward.  And  the  guardian,  while  admitting  she  has  in 
her  possession  said  sum,  to  wit,  $639.97,  asserts  that  it  does 
not  belong  to  the  creditors  of  her  said  ward,  but  is  property 
exempt  to  her  said  ward,  and  that  she  should  hold  the  same 
for  his  benefit.    And  the  guardian  asks  the  court  to  appoint 
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a  time  at  which  a  hearing  may  be  had  to  determine  just  what 
property  sold  at  said  public  auction  was  exempt  from  execu- 
tion, if  the  court  deems  such  hearing  necessary." 

Upon  the  filing  of  this  application,  all  the  creditors  were 
duly  notified,  and  appeared  and  contested  the  guardian's  right 
to  hold  said  money  for  her  ward,  exempt  from  their  claims. 
After  a  full  hearing  before  the  court,  plaintiff's  application 
was  dismissed,  and  the  money  so  held  by  her  adjudged  to  be 
subject  to  the  claims  of  creditors,  and  not  exempt  in  her 
hands  from  execution.    From  this,  she  appeals. 

Edward  Brogan,  the  ward,  was  called  as  a  witness  for  the 
guardian  upon  the  hearing,  and  he  was  asked  this  question: 

*  *  Did  you  consent  to  the  sale  or  have  anything  to  do  with 
it?  A.  Yes.  My  daughter  wrote  to  me  some  time  before 
the  sale,  and  I  got  the  letter  and  sale  bill  the  day  before  the 
sale  was  to  come  off.  I  was  under  guardianship  at  the  time. 
I  think  it  was  the  best  thing  to  do  then.  I  have  been  a  farmer 
aU  my  life." 

The  guardian  testified: 

''I  am  the  daughter  of  Edward  Brogan,  and  his  guardian. 
I  authorized  the  printing  of  the  sale  bills.  I  talked  with  my 
brothers  and  others,  and  I  thought  I  should  sell  the  property, 
and  I  had  the  sale  immediately  in  accordance  with  the  sale 
bill,  and  the  money  coming- from  the  sale  of  the  horses  and 
cattle  which  were  mortgaged  in  the  Schmitz  Bank,  was  applied 
on  the  mortgages.  I  paid  the  rent,  $675,  and  have  this  bal- 
ance, $639,  now  in  my  possession. ' ' 

m 

There  is  no  evidence  that  Edward  Brogan  had  recovered 
from  the  trouble  which  brought  about  his  confinement  in  the 
asylum ;  there  is  no  evidence  that  he  intended  to  resume  farm- 
ing. The  only  evidence  touching  this  is  given  by  himself, 
when  he  says: 

''When  I  went  to  Knoxville,  I  was  living  10  miles  north- 
east of  Odebolt.  Since  my  return  from  Knoxville,  I  have  been 
living  in  the  town  of  Odebolt'^ 
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The  testimony  discloses  that  Ellen  Brogan,  as  guardian 
of  Edward  Brogan,  voluntarily,  so  far  as  she  could  volun- 
tarily do  so,  disposed  of  the  property,  not  under  coercion,  but 
for  the  purpose  of  paying  off  the  mortgages  on  the  property, 
and  other  debts  of  Edward  Brogan.     There  is  no  evidence 
that  this  $639  in  the  hands  of  the  guardian  represents  the 
proceeds  of  any  particular  property  sold  at  that  sale.     The 
guardian  sold  all  the  property  at  the  sale,  without  claiming 
or  asserting  any  right  of  exemption  to  any  of  it  in  behalf  of 
her  ward.    She  used  the  proceeds  realized  from  the  sale  of 
the  mortgaged  property  to  apply  upon  the  mortgage  debt. 
She  dipped,  then,  into  the  general  fund  and  took  out  $2,396.60, 
and  applied  that  upon  an  unsecured  note  held  by  the  bank 
against  Edward  Brogan ;  she  dipped  again  into  the  fund  and 
took  out  $750,  which  she  applied  on  the  rent  note ;  she  dipped 
again  into  the  fund  after  the  sale,  and  took  out  $80  to  com- 
pensate the  auctioneer  for  his  services  in  making  the  sale ;  she 
dipped  again,  and  took  out  $5  to  pay  the  man  who  acted  as 
clerk  at  the  sale.    After  this  was  done,  there  remained  still 
in  her  hands,  as  a  balance  from  the  proceeds  of  the  entire 
property,  $639.     She  claims  this  as  exempt,  because  she  says 
it  represents  the  proceeds  of  exempt  property. 

The  sale  was  made  of  all  the  property  with  the  consent 
and  approval  of  the  court  in  which  the  guardianship  proceed- 
ings were  pending.     The  order  of  the  court  approving  the 

application  for  the  sale  read : 
^'  w^^^uBt^y  ''It  is  ordered  that  the  prayer  of  the 

tate:8aieof  ex-  petition  be  granted,   and  the  guardian   be 
order  :suffl-    *    and   is  hereby   authorized   to   sell   personal 

ciency.  -^ 

property  of  the  estate,  or  that  part  not 
exempt  from  execution,  on  the  date  and  on  the  terms 
requested." 

The  prayer  of  the  petition  was  to  sell  all  property, 
exempt  and  non-exempt.  The  court  granted  the  prayer,  but 
gave  to  the  guardian  the  option  to  sell,  if  she  so  elected,  only 


/ 
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so  much  of  the  property  as  was  not  exempt  from  execution. 
She  could  sell  it  all,  or  that  part  not  exempt  from  execu- 
tion, on  the  date  and  on  the  terms  requested.  We  think  the 
order  was  broad  enough  to  authorize  the  sale  of  exempt 
property. 

Under  this  order,  she  had  a  right  to  sell.  She  represented 
her  ward  in  the  transaction.  We  may  assume  that  he  was 
incompetent  either  to  consent  or  to  deny  her  right  to  sell. 

She  acted  for  him  in  the  premises.     She  con- 

^'  ^^r«rty  «z''     sented  to  the  sale  of  both  the  exempt  and 

guardian  f pro-    non-exempt  property.     It  is  not  a  question 

of  waiving  the  right  of  exemption.  If  she  had 
the  right  to  sell,  and  exercised  that  right,  and  in  the  sale 
passed  the  title,  ownership  and  a  right  of  possession,  volun- 
tarily, the  exemption  passed  from  the  property,  and  did  not 
attach  to  the  proceeds.  The  exemption  is  of  the  property. 
The  statute  gives  a  right  to  hold  exempt  from  execution,  the 
property  described  in  the  statute.  See  Section  4008  of  the 
Code,  1897.    The  statute  says : 

''If  the  debtor  is  a  resident  of  this  state  and  the  head  of 
a  family,  he  may  hold  exempt  from  execution  the  following 
property:" 

The  statute  does  not  say  that  he  has  a  right  to  dispose  of 
the  property  and  hold  the  proceeds  exempt  from  execution, 
but  that  he  may  hold  the  property.  If  he  parts  with  the 
property,  he  parts  with  the  holding  and  his  right  to  hold. 
The  exemption  ceases  when  he  voluntarily  lets  go  his  hold 
upon  the  thing  exempted.  In  this  case,  there  is  no  question 
that,  as  a  guardian,  she  had  a  right,  with  the  consent  of  the 
court,  to  sell  the  property.  It  is  the  sale  that  released  the 
hold  upon  the  property  and  the  right  to  the  exemption.  The 
exemption  attaches  to  the  property  described  in  the  statute 
as  exempt,  and  not  to  property  substituted  for  the  exempted 
property,  or  to  the  proceeds  of  property  when  disposed  of. 
Otherwise,  one  engaged  in  an  occupation  in  which  he  had  a 
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right  to  hold  certain  property  exempt  from  execution,  might, 
while  the  exemption  existed,  dispose  of  it,  abandon  the  busi- 
ness which  created  the  right  to  exemption,  engage  in  another 
occupation,  re-invest  the  money  in  property  not  exempt  to 
him  in  the  new  business,  and  hold  thereby  a  double  exemp- 
tion, by  continuing  the  original  exemption  upon  the  newly 
acquired,  otherwise  non-exempt,  property,  and  at  the  same 
time  hold  property  which,  in  the  new  business  or  occupation, 
would  be  exempt  to  him  under  the  statute.  "We  realize  that 
there  is  a  conflict  in  the  authorities  upon  these  questions  of 
exemption.  This  court,  however,  is  committed  to  the  doctrine 
that  the  proceeds  of  exempt  property,  when  it  is  voluntarily 
sold,  are  not  exempt  in  the  hands  of  the  owner.  See  Harrier 
V.  Fasseit,  56  Iowa  264;  Uruum  County  Inv,  Co.  v,  Mefssiz, 
152  Iowa  412.  It  has  also  been  held  that,  where  the  exempt 
property  is  taken  from  the  owner  without  his  consent,  or 
against  his  will,  he  may  take  the  proceeds  and  claim  exemp- 
tion, the  same  as  he  could  upon  the  property  while  in  his 
possession.  See  'Kaiser  v.  Season,  62  Iowa  463;  Mudge  v. 
Lanmng,  68  Iowa  641.  To  **hold''  means  to  receive  and 
retain;  to  retain  in  one's  keeping;  to  maintain  possession  of 
and  authority  over;  not  to  give  or  relinquish.  See  "Webster's 
Dictionary. 

The  statute  gives  the  right  to  a  debtor,  under  certain 
conditions,  to  hold  certain  property  as  against  the  claims  of 
his  creditors  asserted  upon  execution  or  attachment.  When 
a  stranger  wrongfully  breaks  the  hold  thus  given  by  the 
statute,  he  acquires  no  right  to  the  thing  as  against  the  party 
whose  right  had  thus  been  invaded,  and  whose  hold  has  been 
thus  broken. .  One  who  voluntarily  releases  his  hold  upon  the 
thing  exempt  while  in  his  holding,  voluntarily  relinquishes, 
releases  or  breaks  the  link  that  connects  his  right  with  the 
thing  exempt,  and,  having  released  his  hold  on  the  thing,  the 
exemption,  being  but  an  incident  to  the  holding,  passes  with  it. 

The  right  of  the  guardian  to  sell  exempt  property  is  no 
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different,  no  more  circumscribed,  than  the  right  to  sell  non- 
exempt  property  of  the  ward.     The  right  to  sell  involves  the 

right  to  part  with  the  possession,  and  to 
3.  Guardian  AND     transfer  ownership  to  another.    It  is  the  act 

W^ARD  •  CUoLOCljr 

tate^exempt  ^'  ®*^®  ^^**  destroys  exemption.  It  is  the 
autEorUy.*^^®'    Voluntary  letting  go  of  the  property  which  is 

exempt  in  the  holding,  and  not  otherwise, 
that  destroys  the  exemption. 

Much  argument  has  been  expended  on  the  thought  that 
a  guardian  has  no  right  to  waive  exemptions.  The  waiver  was 
not  an  independent  act.  It  was  a  consequence  following  the 
voluntary  exercise  of  the  right  to  sell,  to  dispose  of,  to  part 
with  the  property.  It  was  the  act  of  selling,  parting  with  it 
voluntarily,  that  destroyed  the  exemption,  under  the  holding 
of  this  court.  In  making  this  sale,  it  cannot  be  contended 
that  the  guardian  acted  outside  of  her  authority  as  guardian, 
proceeding  as  she  did  with  the  consent  and  approval  of  the 
court.  Her  possession  of  the  property  was  rightful ;  the  sale 
was  rightful ;  the  loss  of  the  right  to  exemption  was  incident 
to  the  right  to  sell.  Assuming  the  right  to  sell  under  the 
order  of  the  court,  we  must  hold  that  the  right  of  exemption 
to  the  property  passed,  the  same  as  if  the  sale  had  been  made 
by  the  owner.  The  exemption  was  lost,  as  a  necessary  inci- 
dent to  the  sale.  So  far  as  the  property  was  concerned,  under 
the  holdings  of  this  court,  the  exemption  did  not  attach  to 
the  proceeds  of  the  sale  so  made.  Assuming  that  the  exemp- 
tion was  a  personal  privilege,  and  that  it  could  be  waived  by 
the  owner  of  the  property  (by  the  ward  in  this  case),  the 
ward  is  not  asserting  any  claim  to  exemptions.  His  guardian 
alone  is  asserting  it,  and  claiming  to  hold,  as  guardian,  the 
proceeds  of  the  property  voluntarily  disposed  of  by  her,  as 
exempt  in  her  hands. 

Under  the  record  in  this  ease,*  we  think  the  judgment  of 
the  court  was  right,  and  it  is,  therefore, — Affirmed, 

Evans,  C.  J.,  Ladd  and  Salingbb,  JJ.,  concur. 


\ 
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James  Van  Scot,  Plaintiff,  v.  E.  C.  Gretten,  Sheriff, 

Defendant. 

HABEAS  COBPUS:  Proceedings  Reviewable — Collateral  Attack  on 
Non-Void  Judgment.  The  correctness  of  the  rulings  and  judg- 
ments of  a  court  in  a  pending  criminal  action  concerning  which 
it  has  full  jurisdiction,  both  as  to  subject-matter  and  parties,  will 
not  be  reviewed  on  habeas  corpus. 

PRINCIPLE  APPLIED:  An  accused,  indicted  for  incest,  was 
put  on  trial.  At  the  proper  time,  the  State  elected  to  rely  on  a 
specified  act  of  intercourse.  Accused  was  convicted.  A  new  trial 
was  granted.  On  the  new  trial,  the  State  elected  to  rely  on  a 
specified  act  of  intercourse  other  and  different  from  that  relied 
on  at  the  first  trial.  The  accused  at  once  moved  for  a  discharge, 
on  the  ground  that  the  procedure  at  the  first  trial  worked  the 
effect  of  acquitting  him  of  the  very  act  relied  on  in  the  second 
trial.  The  State,  over  objection,  was  then  permitted  to  withdraw 
its  last  election  and  replant  itself  on  its  old  election.  The  jury 
disagreed.  The  accused  was  remanded  for  retrial.  Conceding, 
arguendo,  that  the  various  rulings  were  erroneous,  held  that  they 
would  not  be  reviewed  on  habeas  corpus;  (a)  because  to  so  do 
would  permit  a  collateral  attack  on  a  non-void  judgment;  (b) 
because,  on  retrial,  the  error  (conceding  it  to  be  such)  might  be 
corrected  by  an  acquittal;  and  (c)  because,  if  convicted,  full  review 
and  correction  were  obtainable  on  appeal. 

Application  far  Writ  of  Habeas  Corpus. 

Thursday,  June  29,  1916. 

Rehearing  Denied  Thursday,  September  21,  1916. 

The  petitioner  was  indicted  for  incest.  He  was  tried  and 
convicted,  and  on  his  motion  obtained  a  new  trial.  He  was 
tried  again,  and  the  jury  disagreed.  It  was  discharged,  and 
the  defendant,  petitioner  here,  held  for  further  trial.  He  has 
not  yet  been  tried.  He  brings  this  application  to  test  the 
legality  of  certain  proceedings  had  during  the  two  trials  to 
which  he  has*  been  subjected. — Dismissed. 
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0.  A.  Underwood,  C.  6.  Lee  and  L  B.  Meltzer,  for 
plaintiff. 

George  Cosson,  Attorney  General,  John  Fletcher,  Assist- 
ant Attorney  General,  and  Fred  E.  Hansen,  County  Attorney, 
for  defendant. 

Salinoer,  J. — I.  Proceeding  somewhat  more  fully  to  a 
development  of  the  premises  for  decision,  the  record  discloses 
that,  at  the  close  of  all  the  testimony  on  the  first  trial  of  the 

case,  the  court  required  the  State  to  elect 
habsasoobpus:  some  one  act  of  the  several  acts  of  intercourse 

proceedlnsB  re- 

lateraf  atiack"     ^  ^^  which  there  was  testimony,  on  which  it 
?ud^;St*        would  rely.    The  State  did  so,  and  made  of 

record  its  intention  to  rely  upon  an  act 
alleged  to  have  been  committed  during  the  latter  part  of  May, 
1915.  A  verdict  of  guilty  resulted,  which  was  set  aside.  A 
new  trial  was  ordered,  on  motion  of  the  defendant. 

At  the  new  trial,  and  at  the  conclusion  of  the  State's 
evidence,  the  county  attorney,  with  the  consent  of  the  court, 
entered  an  election  to  rely  upon  an  act  claimed  to  have  been 
committed  on  or  about  the  1st  of  May,  1915.  Thereafter,  the 
State  rested  its  case,  and  such,  fact  was  entered  of  record. 
Whereupon,  the  defendant  moved  for  a  discharge,  on  the 
ground  that  the  defendant  had,  at  the  former  trial,  been  tried 
and  put  in  jeopardy  and  acquitted  of  the  act  of  the  first  of 
May,  now  being  relied  on.  At  this  point  the  jury  was  retired, 
and  the  matter  argued  before  the  court.  It  is  claimed  that 
its  views  seemed  to  coincide  with  those  of  the  defendant. 
Whereupon,  the  jury  being  recalled,  the  county  attorney,  by 
permission  of  court,  sought  to  withdraw  his  last  election,  and 
stand  on  the  election  made  on  the  first  trial.  This  was  per- 
mitted, over  objection.  On  the  second  trial,  there  was  a 
disagreement,  the  jury  discharged,  and  defendant  held  for 
further  triaL 
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2. 

The  essential  claim  of  the  petitioner  is  that  an  election 
by  the  State  to  proceed  upon  one  act  which  the  evidence  tends 
to  establish  works  an  acquittal  of  all  **the  crimes"  except  the 
one  act  selected.  The  following  are  relied  upon  to  sustain 
this  proposition:  State  v.  Adams  (S.  D.),  78  N.  W.  353, 
involves  that,  after  conviction  and  arrest  of  judgment  on 
motion  of  the  court,  there  may  not  be  a  trial  on  another 
indictment  which  merely  changes  the  date  of  the  alleged 
crime.  HaU.v.  People  (Mich.),  5  N.  W.  449,  is  that,  though 
the  indictment  fails  to  set  out  all  the  constituents  of  the 
statutory  offense  intended  to  be  charged,  the  accused  is  put 
in  jeopardy.  People  v.  Taylor  (Mich.),  76  N.  W.  158,  holds 
that,  though  one  put  on  trial  is  discharged  on  a  motion  rais- 
ing a  merely  legal  question,  usually  designated  as  technical, 
the  discharge  none  the  less  constitutes  a  bar  to  a  subsequent 
prosecution  for  the  same  offense,  and  the  order  of  discharge 
cannot  be  vacated  so  as  to  remove  the  bar.  WiUiams  v.  Com- 
monwealth, 78  Ky.  93,  involves  an  indictment  charging  grand 
larceny  and  the  receiving  of  stolen  goods,  a  plea  of  not  guilty, 
and  dismissal  over  objection  after  evidence  had  been  heard. 
It  is  held  that  trial  was  barred  under  second  indictment, 
which  was  like  the  first,  except  that  the  one  charged  that  the 
property  belonged  to  one  Watson,  while  the  last  charged  the 
owner  to  be  Watson  &  Bough. 

1  Bishop,  New  Criminal  Law  (8th  Ed.),  Section  1013, 
declares  that,  if  jeopardy  has  once  attached,  even  for  a 
moment,  then,  if  the  prosecution  is  abandoned  or  postponed, 
or  otherwise  the  proceeding  so  lapses  that  only  by  a  new 
jeopardy  can  there  be  a  conviction,  the  defendant  may  demand 
his  discharge,  and  may  not  be  brought  into  jeopardy  a  second 
time. 

A  note  to  State  v.  McKee  (S.  C),  21  Am.  Dec.  499,  at 
505,  506,  collates  the  cases  which  hold  that  jeopardy  begins 

Vol.  177  Ia.— 28 
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as  soon  as  the  jury  is  sworn,  and  which  declare  that  arbitrary 
discharge  after  trial  has  been  begun  operates  as  an  acquittal. 

State  V,  CalJ^ndine,  8  Iowa  288,  applies  this  rule  to  a 
dismissal,  because  the  State  found  itself  without  a  material 
witness,  and  holds  that  the  dismissal  of  an  indictment  after 
trial  begun,  and  for  that  reason,  was  a  bar  to  a  second 
prosecution. 

Commonwealth  v,  Cltie,  3  Bawle  (Pa.)  498,  and  HUands 
V.  Commonwealth,  111  Pa.  St.  1  (56  Am.  Rep.  235),  apply 
this  rule  to  cases  where,  after  the  trial  is  begun,  the  jury  is 
arbitrarily  discharged,  and  O'Briam,  v.  CommomveaUh,  9  Bush 
(Ky.)  333  (15  Am.  Rep.  715),  applies  it  where  there  is  an 
arbitrary  substitution  of  one  juror  in  the  panel. 

In  Murphy  v.  State  (Nebr.),  41  N.  W.  792,  an  indictment 
had  four  counts  for  violations  of  the  liquor  law.  Trial  was 
begun,  and,  over  objection,  the  State  elected  to  proceed  on 
the  fourth  count.  The  defendant  was  acquitted.  Later, 
there  was  an  attempt  to  prosecute  him  on  the  other  three 
counts  of  the  first  indictment.  It  was  held  that  a  plea  of 
former  jeopardy  was  good;  and  this  was  done  upon  the 
authority  of  StaU  v.  Schuchardt  (Neb.),  25  N.  W.  722,  in 
which  it  is  held,  in  effect,  that,  after  the  trial  of  a  criminal 
prosecution  is  begun,  there  cannot  be  a  non-suit  taken  as  in 
civil  action — ^in  effect,  that  to  have  proceeded  upon  the  fourth 
count  alone  operated  as  a  dismissal  as  to  the  other  three 
counts,  and  that  a  dismissal,  after  jeopardy  has  attached, 
operates  as  an  acquittal. 

•  State  V.  Lesh  (N.  D.),  145  N.  W.,  page  830,  point  6, 
rules  that,  as  to  a  continuing  offense,  an  acquittal  operates 
to  bar  every  act  which  is  part  of  such  offense  during  the 
period  covered  by  the  first  indictment.  State  v.  Sterrenberg, 
69  Iowa  544,  is  to  the  same  effect,  and  Elam  v.  State,  25  Ala. 
53,  is  that  no  second  prosecution  can  be  maintained  for  any 
act  which  the  first  indictment,  in  manifest  effect,  charges. 

State  V.  Smalley,  50  Vt.  736,  in  its  essence  is  a  holding 
that  different  offenses  may  not  be  charged  in  the  same  indict- 
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ment,  and  that,  if  the  indictment  contains  them,  the  State 
should  be  compelled,  on  the  application  of  respondent,  to 
elect  on  what  counts  to  go  to  trial,  and  that  such  election  is 
a  practical  abandonment  of  the  rest  of  the  indictment. 

Clark's  Criminal  Procedure,  page  135,  is  that,  if  noUe 
prosequi  is  entered  after  trial  has  begun,  and  the  indictment 
is  a  sufficient  one,  it  operates  as  an  acquittal. 

II.  It  will  be  observed  that  the  argument  of  plaintiff 
assumes  that  the  election  was  the  equivalent  of  an  arbitrary 
discharge,  so  far  as  acts  eliminated  by  the  selection  are  con- 
cerned ;  that  the  election  is  equal  to  an  abandonment  of  parts 
of  the  indictment,  or  the  entry  of  a  noUe  prosequi  ad  to  such 
parts;  and  that,  thereupon,  authorities  are  adduced  which 
demonstrate  that,  when  there  is  an  arbitrary  discharge, 
abandonment,  or  a  TUjUe  prosequi,  an  acquittal  is  effectuated. 
It  appears,  also,  that  petitioner  proceeds  upon  the  theory 
that  the  election  was  irrevocable,  and  that,  though  upon  his 
own  reasoning  there  could,  therefore,  not  be  a  second  election, 
yet  if  the  court  mistakenly  permitted  a  second  election,  it 
could  not  validly  correct  that  error,  though  the  trial  in  which 
it  was  committed  was  not  yet  finished. 

On  the  other  hand,  the  State  admits  that,  where  one  is 
charged  with,  say,  murder,  and  there  is  a  conviction  for 
assault  and  battery,  a  verdict  for  that  offense  operates  as  an 
acquittal  of  everything  above  assault  and  battery.  It  con- 
cedes that  the  Constitution  prohibits  trying  one  for  an  offense 
of  which  he  has  once  been  convicted  or  acquitted,  and  that, 
the  entry  of  a  iwlle  as  to  one  or, more  of  divisible  counts 
operates  as  an  abandonment  of  those  counts.  But  it  urges 
that  this,  though  true,  is  irrelevant,  and  does  not  sustain  the 
claim  that  a  mere  election  to  rely  upon  one  of  several  acts 
which  the  testimony  tends  to  establish  operates  either. as  an 
acquittal  of  anything  or  as  an  abandonment  of  any  part  of 
the  indictment.  It  presents  that  none  of  the  acts  committed 
are  the  offense,  but  are  no  more  than  evidence  of  the  offense 
charged  in  the  indictment.    It  claims  that  22  Cyc.  407,  State 
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V,  JSiing,  117  Iowa  484,  and  Staie  v.  Hturd,  101  Iowa  391,  hold 
that  the  purpose  of  an  election,  in  cases  where  different  trans- 
actions are  developed  by  the  evidence,  is  to  enable  the  defend- 
ant to  know  the  specific  act  that  is  relied  on  for  his  conviction, 
in  order  that  he  may  properly  meet  the  charge,  and  in  order 
that  the  conviction  shall  not  be  a  matter  of  choice  between 
offenses.  It  urges  that  State  v,  Dow,  74  Iowa  141,  makes  the 
distinction  plain,  and  demonstrates  that  an  election  of  one  of 
several  acts,  either  of  which  may  establish  the  charge  in  the 
indictment,  is  merely  an  election  that  certain  evidence  shall 
not  be  considered  in  that  trial,  and  that,  therefore,  if  a  new 
trial  be  had^  the  election  made  in  the  first  may  be  abandoned, 
and  a  new  election  made.  In  this  connection,  it  is  insisted 
that,  where  the  defendant  obtains  a  new  trial,  there  is  an 
entire  re-examination  of  the  evidence  upon  the  charge;  that, 
according  to  State  v.  Boumuui,  94  Iowa  228,  and  12  Cyc.  278, 
when  one  obtains  a  new  trial,  there  is  an  estoppel  to  plead 
a  former  conviction  as  a  bar  to  a  new  indictment ;  and  that, 
under  the  provision  of  Code  5423,  the  granting  of  a  new  trial 
places  the  parties  in  the  same  position  as  if  no  trial  had  been 
had,  and  all  the  testimony  must  be  produced  anew ;  and  that 
the  former  verdict  may  not  be  used  or  referred  to,  either  in 
the  evidence  or  the  argument.  We  find,  by  examination  of 
our  own,  that  the  Supreme  Court  of  the  United  States  held, 
in  TroTio  v.  United  8tate$,  199  U.  S.  521,  that : 

''When  at  his  own  request  he  has  obtained  a  new  trial 
he  must  take  the  burden  with  the  benefit,  and  go  back  for  a 
new  trial  of  the  whole  ca§e. ' ' 

Conflicting  claims  are  made  for  the  effect  of  State  v. 
Price,  127  Iowa  301. 

For  reasons  that  will  presently  appear,  we  feel  we  should 
not  pass  upon  these  respective  contentions. 

III.  An  attack  by  habeas  corpus  is  collateral,  and  can- 
not be  sustained  unless  the  judgment  is  void.  Tvmey  v.  Barr, 
75  Iowa  758.    If  the  judge  who  makes  an  order  has  juria- 
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diction  of  the  parties  and  the  subject-matter,  such  order  is, 
at  most,  voidable,  and  is  not  void,  and  cannot  be  set  aside  in 
a  habeas  corpus  proceeding.  Shcm  v.  McHenry,  52  Iowa  182 ; 
Busse  V.  Barr,  132  Iowa  463.  Now  the  utmost  that  was  done 
was  to  hold  that  what  occurred  has  not  worked  an  acquittal. 
If  we  assume,  for  the  sake  of  the  argument,  that  the  court 
erred  in  taking  that  position,  then  we  have,  at  the  utmost,  an 
erroneous  ruling  upon  a  plea  of  former  acquittal.  May  we, 
on  application  for  habeas  corpus,  entertain  a  complaint  of 
that  ruling?  If  we  do,  what  are  we  accomplishing  by  the 
writ,  except  to  review  the  claim  that  such  ruling  was  errone- 
ous T  How  does  that  differ  from  entertaining  the  point  in  a 
case  where  there  is  no  complication  by  the  granting  of  new 
trials?  Suppose  one  were  tried,  and  the  cause  proceeded  to 
final  judgment.  Suppose  he  were  again  indicted,  and  raised 
the  point  that  the  other  trial  barred  the  pending  trial,  because 
there  had  been  in  the  first  one  either  a  conviction  or  an 
acquittal.  Suppose  the  court  overruled  this  plea,  and  con- 
fessedly, erred  in  doing  so.  Gould  the  accused  stop  that  trial 
and  have  his  claim  reviewed  by  us  on  an  application  such  as 
this  1  Would  we  not  respond  that  he  might  not  be  convicted, 
and  never  have  occasion  to  trouble  a  higher  tribunal;  and 
that,  if  he  were  convicted,  the  point  would  then  be  available 
on  appeal ;  that,  on  appeal,  it  would  suffice  to  show  the  ruling 
was  erroneous ;  but  that  to  entertain  the  same  point  on  habeas 
corpus  would  be  to  concede  that,  if  the  plea  should  have  been 
sustained,  declining  to  sustain  it  deprived  the  court  of  juris- 
diction of  the  person  and  the  parties  1  The  authorities  already 
referred  to,  and  others,  fully  warrant  us  in  declining  to  deter- 
mine the  questions  presented,  when  presented  by  an  applica- 
tion in  habeas  corpus.  In  fewer  words,  when  an  accused 
claims,  on  a  new  trial  obtained  by  him,  that  what  occurred 
on  the  first  trial  should  operate  as  an  acquittal,  ruling  against 
him  is,  if  erroneous,  no  more  than  erroneous,  and  habeas  cor- 
pus is  not  the  remedy;  because,  at  the  conclusion  of  that  or 
still  another  trial,  the  alleged  wrong  may  cease  to  be  injurious, 
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through  acquittal,  and  if  not,  full  review  and  correction  may 
be  had  on  appeal. 

It  is  said  in  In  the  Case  of  Yates,  4  Johns.  (N.  Y.),  318, 
that  the  consequences  and  confusion  resulting  from  having 
short  cuts  made  in  the  Supreme  Court  by  means  of  habeas 
corpus,  instead  of  proceeding  systematically  in  the  correction 
of  errors,  are  unthinkable.  In  Commonwealth  v.  Deacon,  8 
Serg.  &  Rawle  (Pa.),  72,  the  relators  had  been  tried  in  the 
mayor's  court  for  forgery,  on  an  indictment  containing  six- 
teen counts.  The  jury  found  them  not  guilty  on  nine,  and 
said  nothing  of  the  rest.  The  court,  without  entering  any 
judgment  on  the  verdict,  committed  the  defendants  to  take 
their  trial  on  the  other  seven  counts. 

On  return  to  habeas  corpus,  it  was  moved  to  discharge 
the  defendants,  on  the  ground  that  an  acquittal  on  the  nine 
counts  was  an  acquittal  on  the  whole  indictment.  The  court 
refused  the  motion,  saying: 

**It  appears  that  Roosevelt  and  Eddy  are  in  custody  by 
order  of  the  mayor's  court,  and  that  an  indictment  against 
them  is  still  depending  in  that  court.  No  judgment  has  been 
given  on  the  verdict,  nor  do  we  know  what  judgment  will  be 
given.  But  we  know  that  the  mayor's  court  has  jurisdiction 
over  the  offenses  with  which  the  prisoners  are  charged,  and 
if  they  should  give  an  erroneous  judgment,  remedy  may  be 
had  by  writ  of  error,  which  will  bring  the  case  properly 
before  us.  We  are  of  opinion  that  it  would  be  improper  to 
discharge  the  prisoners  under  the  present  circumstances,  and 
therefore  they  are  remanded  to  the  custody  of  the  keeper  of 
the  prison." 

In  Ex  parte  Robinson,  Marshal,  6  McLean  (U.  S.)  355, 
365,  a  colored  girl,  passing  through  Ohio  with  an  agent  of  her 
master,  was  liberated  on  habeas  corpus,  on  the  ground  that 
she  was  free.  Later,  she  was  arrested,  as  a  fugitive  from 
labor,  by  the  relator  marshal,  under  a  warrant  issued  by  a 
TTnited  States  commissioner.  While  the  matter  was  pending 
before  this  commissioner,  a  judge  of  the  state  court  issued 
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habeas  corpus;  and,  upon  hearing  thereof,  ordered  the  girl 
to  be  discharged  immediately.  Thereafter,  she  was  seized  by 
the  marshal  under  the  same  conmiissioner's  warrant,  where-  ^ 

upon  the  court  attached  the  marshal  for  contempt  and  com- 
mitted him.  To  be  relieved,  he  applied  to  and  obtained  from 
Mr.  Justice  McLean  a  writ  of  habeas  corpus.  On  the  hearing 
thereon,  it  is  held  to  be  a  subversion  of  judicial  power  to  take 
a  case  from  a  court  having  jurisdiction,  before  its  final 
decision  is  given,  and  the  court  concluded  its  opinion  as 
foUows: 

"That  the  commissioner  had  jurisdiction  in  the  case  is  . 
clear.  While  duly  engaged  in  the  investigation  of  the  mat- 
ter, the  honorable  judge  of  the  Common  Pleas,  whose  motives 
I  by  no  means  question,  by  a  habeas  corpus  took  from  the 
custody  of  the  marshal  the  body  of  the  fugitive,  which  left 
the  commissioner  without  a  case.  It  wrested  from  him,  with- 
out any  authority  of  law,  the  subject  of  his  jurisdiction. 
This,  so  far  as  I  know,  is  without  precedent.  Had  any  com- 
missioner or  federal  judge  interposed,  and  by  the  same  means 
disregarded  and  disturbed  the  jurisdiction  of  a  state  court, 
I  should  have  felt  not  less  concern  than  the  eloquent  counsel. 
A  sense^of  duty  compels  me  to  say  that  the  proceedings  of  the 
honorable  judge  were  not  only  without  the  authority  of  the 
law,  but  against  law,  and  that  the  proceedings  are  void,  and 
I  am  bound  to  treat  them  as  a  nullity.  The  marshal  is  dis- 
charged from  custody." 

In  Wright  v.  State,  5  Ind.  290,  the  jury  had  been  im- 
properly discharged  before  verdict,  so  that  the  defendant  J 
could  not  be  subjected  to  another  trial ;  yet  the  court  refused  i 
to  discharge  him  on  habeas  corpus,  and  said  he  must  apply  ; 
for  relief  to  the  court  in  which  the  indictment  was  pending.  , 
The  writ  must  be  denied  and  the  application  dismissed,  j' 
and  petitioner  remanded  to  the  custody  of  defendant. — Writ 
Afmulled. 


Evans,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 
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LoviNA  C.  Belding,  Appellant,  v.  C.  Huttenlochbb  et  al., 

Appellees. 

ADVERSE  POSSESSION:  Nature  and  Requisites— Color  of  TiU»— 
1  Claim  of  Bight — Overhanging  Eaves.  The  fact  that  a  strip  of 
land  was  for  more  than  10  years  overhung  by  the  eaves  of  a  bay 
window  works  no  title  by  adverse  possession,  in  the  absence  of  (a) 
color  of  title,  or  (b)  claim  of  right  to  possession.  (Sec.  3004, 
Code,  1897.) 

PRINCIPLE  APPLIED:  A  lot  was  168  feet  5  inches  long.  Pur- 
suant to  divorce  decree,  the  wife,  tDithoui  reservation  of  any  kind, 
conveyed  to  the  husband  the  north  82  feet  6  inches  of  the  lot,  and 
the  husband,  in  like  manner,  conveyed  to  the  wife  the  south  85 
feet  11  inches.  The  eaves  of  the  bay  window  on  the  house  situated 
on  the  wife's  portion  of  the  lot  extended,  but  without  her  or  her 
husband 's  knowledge,  9  inches  over  the  husband 's  south  line.  Three 
years  later,  the  husband  sold  his  portion  of  the  lot,  and  his  grantee, 
11  years  later,  erected  a  building  thereon,  and  in  so  doing  cut  off 
this  0-inch  projection  of  the  eaves  of  the  bay  window.  During  these 
14  years,  the  wife's  house  remained  as  from  the  beginning,  the 
.  wife  at  no  time  making  any  claim  to  any  of  the  land  which  she 
had  deeded  to  the  husband  (except  in  so  far  as  such  claim  might 
be  inferred  from  her  act  in  maintaining  her  bay  window),  nor  did 
she  at  any  time  occupy  or  use  the  ground  overhung  by  the  said 
eaves.  If  she  was  entertaining  during  all  this  time  any  claim  to 
this  overhung  ground  because  the  eaves  of  her  house  overhung  it, 
neither  the  husband  nor  his  grantee  knew  of  such  claim.  Held, 
title  in  the  wife  to  this  overhung  strip  by  adverse  possession  must 
wholly  fail,  because  (a)  she  had  no  color  of  title  and  (b)  she  had 
made  no  claim  of  right  to  the  possession  of  the  land. 

ADVERSE  POSSESSION:     Eyldence—"tr8e"— Notice  of  Adverse 

2  Claim.  Adverse  possession  of  real  estate  must  be  established 
(a)  by  evidence  distinct  from  and  independent  of  the  use,  and  (b) 
by  evidence  that  the  party  against  whom  the  claim  is  made  had 
express  notice  thereof.     (Sec.  3004,  Code,  1897.) 

PRINCIPLE  APPLIED:     See  No.  1. 

BOUNDARIES:     Acquiescence— Nonapplicability  of  Doctrine.     The 

3  fact  that  for  more  than  10  years  the  eaves  of  a  bay  window  ex- 
tended some  inches  over  an  adjoining  lot  without  the  knowledge 
of  either  lot  owner  that  they  so  extended,  and  consequently  with- 
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out  any  notice  that  such  extension  was  under  a  claim  of  right, 
excludes  all  application  of  the  doctrine  of  boundary  lines  by 
acquiescence. 

PRINCIPLE  APPLIED:     See  No.  1. 

DIVOBCE:     Decree— Non-Becoxd    Stipulation— Effect.     An    unques- 

4  tioned  decree  in  divorce  proceedings,  adjusting  the  property  rights 
of  the  parties,  followed  by  conveyances  by  the  parties  in  .com- 
pliance with  the  decree,  supplants  and  merges  all  non-recorded 
stipulations  of  the  parties  with  reference  to  property  rights. 

NEW  TSIAL:    Kewly  liiscovered  Evidence — ^Non-Change  in  Becoxd 

5  Pacts.  New  trial  will  not  be  granted  because  of  the  discovery 
of  an  original  instrument  which  in  no  wise  changes  the  secondary 
evidence  of  its  contents  already  appearing  in  the  record.- 

Appeal  from  Polk  District  Covrt, — ^Hugh  Bbennan,  Judge. 

Saturday,  September  23,  1916. 

Action  to  quiet  title  and  to  recover  damages  for  trespass. 
Decree  for  the  defendant  in  the  court  below.  PlaintiflP 
appeals. — Affirmed, 

TesdeU  &  Mackaman,  for  appellant. 

James  A.  Howe  and  Clark,  Byers  <&  Htdchmson,  for 
appellees. 

Gaynor,  J. — ^Prior  to  the  year  1898,  Lovina  C.  Belding 
and  J.  W.  Belding  were  husband  and  wife,  and  owned  what 
is  known  in  the  record  as  Lot  1,  Block  2,  Allen's  Addition 

to   Des   Moines,   situated   at  the   comer  of 

^'  ^«Sn°:  Mature  Twelfth  and  Locust  Streets,  south  of  Locust 

coio^^mil?'    and  west  of  Twelfth.    This  lot  was  168  feet 

o^^angin?  '     and  5  or  6  inches  on  Twelfth  Street.    Divorce 

proceedings  were  instituted  between  the  Beld- 
ings,  which  resulted  in  their  being  divorced,  and  a  decree  was 
entered  giving  to  the  plaintiff  85  feet  11  inches  on  the  south 
end  of  the  lot,  and  to  her  husband,  J.  W.  Belding,  82^  feet 
on  the  north  end  of  the  lot,  and,  in  this  decree,  each  was 
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directed  to  convey  to  the  other  by  proper  instruments  of  con- 
veyance so  much  of  the  property  decreed  to  him  or  her,  and 
conveyances  were  made  accordingly. 

It  appears  that  there  was  a  building  on  the  property 
decreed  to  plaintiff,  near  the  north  line,  all  on  her  land,  but 
this  building  had  a  bay  window,  the  eaves  of  which  extended 
for  about  9  inches  over  the  property  conveyed  to  Mr.  Beld- 
ing. These  conveyances  were  made  in  1898,  and  each  of  these, 
parties  assumed  to,  and  did,  occupy  the  property  so  conveyed 
to  him  or  her.  Later,  on  the  27th  day  of  April,  1901,  the  said 
J.  W.  Belding  conveyed  his  interest  in  the  north  821/^  feet 
to  the  defendant  Huttenlocher.  On  or  about  the  15th  day  of 
June,  1912,  or  immediately  prior  thereto,  the  defendant  Hut- 
tenlocher, through  the  other  defendants,  undertook  the  erec- 
tion of  a  building  on  the  land  purchased  by  him  from  Beld- 
ing on  the  south  line  of  the  property  purchased,  and,  in  the 
erection  of  the  building,  removed  a  certain  portion  of  the 
eaves  of  the  dormer  window  of  plaintiff's  house,  removing 
therefrom  about  9  inches  of  the  projection,  or  so  much  as 
projected  over  his  south  lot  line.  The  north  side  of  plaintiff's 
house  was  several  inches  from  the  south  line  of  the  portion  of 
the  lot  owned  by  the  defendant.  The  eaves  on  the  north  side 
of  the  dormer  window  on  plaintiff's  house  extended  about  9 
inches  over  the  lot  line,  or  over  defendant 's  line.  She  brings 
this  action,  claiming  to  be  the  owner  of  these  9  inches  over 
which  the  eaves  of  her  dormer  window  extended,  and  bases 
her  right  on  the  ground: 

(1)  That  she  has  been  in  the  peaceable,  undisputed  and 
adverse  possession  of  it  for  more  than  10  years.  This  pos- 
session is  predicated  on  the  thought  that  she  had  possession 
because  of  the  fact  that  the  eaves  of  her  dormer  window 
extended  over  these  9  inches. 

(2)  That  the  owners  of  the  north  portion  of  the  lot  had 
recognized  and  acquiesced  in  her  ownership  of  it  in  that  they 
permitted  the  dormer  window  to  extend  over,  with  knowledge 
of  the  fact  that  it  did  so  extend,  and  that  she  was  claiming  a 
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Tight  to  have  it  so  extend,  and  she  claims  that,  at  the  time 
this  north  portion  of  Lot  1  was  purchased  by  the  defendant 
from  Belding,  he  knew  of  her  claim,  and,  knowing,  acquiesced 
in  it. 

(3)  She  further  claims  that,  before  the  decree  was 
entered,  there  was  a  stipulation  made  between  her  and  her 
husband  touching  the  division  of  property  in  the  event  of  a 
divorce  decree,  and  that  he  was  to  be  limited  to  within  9 
inches  of  the  north  side  of  the  north  cottage  bay  window. 
She  says,  therefore,  that  the  quitclaim  deed  which  she  made 
to  her  husband  conveying  to  him  82i/^  feet  is  not  correct, 
and  should  be  reformed  so  as  to  limit  the  conveyance  to 
within  9  inches  of  this  dormer  window. 

Thus  the  plaintiff's  claim,  narrowed  down,  is  that  she 
owns  85  feet  11  inches  of  the  south  portion  of  the  lot  in  con- 
troversy, by  reason  of  the  decree  entered  in  the  divorce  pro- 
ceedings  and  by  reason  of  the  conveyance  made  to  her  by 
her  husband;  that  she  owns  9  inches  farther  north  on  the 
land  decreed  and  conveyed  to  her  husband,  because  of  the 
fact  that  this  bay  window  extended  9  inches  over  on  that 
portion  of  the  lot  for  more  than  10  years  prior  to  the  trespass 
on  the  part  of  the  defendant  complained  of,  and  by  reason  of 
the  stipulation,  which  will  be  hereafter  more  fully  referred  to. 

We  take  up  the  first  proposition:  Did  the  plaintiff 
acquire  a  right  to  these  9  inches  by  adverse  possession  for 
more  than  10  years  prior  to  the  trespass  complained  of? 

In  the  decree  entered  in  the  divorce  proceedings,  she  was 
given  85  feet  11  inches  off  the  south  end  of  the  lot.  Her  hus- 
band was  given  82  feet  6  inches  off  the  north  end  of  the  lot. 
Each  was  directed  to  convey  to  the  other,  by  proper  instru- 
ment of  conveyance,  any  right  that  he  had  in  the  property 
decreed  to  the  other.  In  pursuance  of  this,  she  made  a  deed 
conveying  her  interest,  whatever  it  might  be,  in  the  north 
821^  feet  to  her  husband.  At  that  time,  the  building  stood 
as  it  stood  at  the  time  of  the  trespass — the  eaves  extending 
over  the  dormer  window  as  they  were  at  the  time  they  wefe 
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removed.  When  she  made  her  conveyaiice  of  the  82V^  feet 
off  the  north  portion,  that  conyeyance  carried  these  9  inches. 
It  is  not  claimed  that  these  9  inches  were  included  in  the 
deed  made  by  her  husband  to  her.  The  fact  is  that  these  9 
inches  which  she  now  claims  were  included  in  the  land  con- 
veyed by  her  to  her  husband.  Never  since  that  conveyance  was 
made  has  she  made  any  claim  to  any  portion  of  the  land  con- 
veyed to  her  husband.  Therefore,  even  though  she  had  actual 
possession  of  this  9  inches  after  the  conveyance,  she  could 
not  base  any  right  to  it  by  adverse  possession,  for  the  reason 
that  she  made  no  claim  of  right  to  the  possession.  There  must 
be  a  claim  as  broad  as  the  possession  to  ripen  into  adverse 
possession,  under  the  rule  in  Oruhe  v.  Wells,  34  Iowa  148. 
Mere  occupancy  is  not  sufiScient,  even  though  it  be  actual 
occupancy.  The  claim  of  right  to  possession  must  be  as  broad 
as  the  possession  itself,  in  all  cases  where  title  is  claimed  by 
adverse  possession. 

Moreover,  the  record  discloses  that  she  never  made  any 
claim  to  these  9  inches  now  in  dispute,  based  on  any  actual 
occupancy  of  the  surface  of  the  ground ;  nor  did  she  occupy 
or  use  the  surface  of  the  ground  covered  by  these  9  inches. 
Her  whole  claim  of  right  by  adverse  possession  to  these  9 
inches  seems  to  rest  solely  on  the  thought  that  the  eaves  of 
the  dormer  window  on  the  north  side  of  her  house  extended 
over  these  9  inches;  that  this  gave  to  her  a  legal  possession 
of  these  9  inches,  and  the  fact  that  the  window  was  permitted 
to  remain  there  with  the  eaves  extending  was  evidence  of  her 
assertion  of  right  to  possession.  The  width  of  this  dormer  or 
bay  window  east  and  west  was  about  8  feet,  and  it  projected 
north  along  this  8  feet  in  length.  The  eaves  of  this  dormer 
window,  but  not  the  dormer  window,  projected  about  9  inches 
over  the  land  owned  by  the  defendant ;  that  is,  she  claims  a 
right  by  adverse  possession  to  these  9  inches,  based  on  the 
fact  that  the  eaves  of  this  bay  window,  for  a  distance  of  8 
feet  east  and  west  up  in  the  air,  extended  9  inches  over  on 
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the  defendant's  land.  The  erection  of  the  building  com- 
plained of  was  on  a  line  between  the  plaintiff's  and  the 
defendant's  land,  and  the  south  wall  of  the  building  was 
about  6  inches  from  the  dormer  window  proper. 

It  does  not  affirmatively  appear  that  either  plaintiff  or 
her  husband  at  any  time  knew  that  the  eaves  of  this  dormer 
window  extended  over  the  line  and  onto  the  land  conveyed 

to  the  husband.    It  does  affirmatively  appear 

'  session"  vl-      that  the  conveyance  made  by  the  wife  to  the 

notice* of  ad-       husband  covered  the  9  inches  now  claimed  by 

verse  d&im.  ^ 

the  plaintiff.  At  the  time  this  conveyance 
was  made,  this  building  stood  in  the  same  place  it  now  stands. 
There  being  no  reservation  of  any  right  to  these  9  inches  in 
the  conveyance  itself,  or  an  easement  for  the  purpose  of  main- 
taining the  window,  the  conveyance  without  reservation  nega- 
tives the  idea  that  the  plaintiff  then  asserted  or  claimed  any 
right,  or  reserved  any  easement  in  the  land  conveyed;  and 
surely  it  cannot  be  claimed  from  this  record  that  she  asserted 
any  right  in  the  ground  itself,  or  claimed  any  right  to  the 
ground  in  controversy  itself  since  such  conveyance  was  made 
by  her  to  her  husband,  except  such  as  may  be  found  in  the 
fact  that  the  bay  window  was  permitted  to  remain,  after  the 
conveyance,  the  same  as  before. 

Section  3004  of  the  Code  of  1897  provides : 

''In  all  actions  .  .  .  in  which  title  to  any  easement  in 
real  estate  shall  be  claimed  by  virtue  of  adverse  possession 
thereof  for  the  period  of  10  years,  the  use  of  the  same  shall 
not  be  admitted  as  evidence  that  the  party  claimed  the  ease- 
ment as  his  right,  but  the  fact  of  adverse  possession  shall  be 
established  by  evidence  distinct  from  and  independent  of  its 
use,  and  that  the  party  against  whom  the  claim  is  made  had 
express  notice  thereof." 

Code  Section  3005  provides: 

''Whoever  has  erected,  or  may  erect,  any  house  or  other 
building  near  the  land  of  another  person,  with  windows  over- 
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looking  such  land,  shall  not,  by  the  mere  continuance  of  such 
windows,  acquire  any  easement  of  light  or  air,  so  as  to  prevent 
the  erection  of  any  building  on  such  land." 

As  bearing  upon  this  question,  see  Pvroto  v.  Chieppa 
(Conn.),  62  Atl.  664. 

It  may  be  conceded,  and  is  conceded,  that  adverse,  actual, 
visible,  notorious,  continuous  and  hostile  possession  of  real 
estate  for  10  years,  or  more  than  10  years,  under  color  of 
title  or  claim  of  right,  gives  fee  simple  title  to  the  person 
so  in  possession.  This  rule  has  been  frequently  announced 
by  this  court.  This  case,  however,  does  not  come  within  the 
rule,  for  the  reason  that  no  facts  are  disclosed  in  this  record 
showing  color  of  title  or  claim  of  right  in  Mrs.  Belding  at  any 
time  since  she  conveyed  the  property  to  her  husband.  She 
conveyed  82 1^  feet  off  the  north  end  of  the  lot  in  controversy. 
The  undisputed  record  shows  that  the  land  now  claimed  by 
her  is  a  part  of  this  8214  feet ;  that  after  such  conveyance  she 
had  no  color  of  title  to  any  of  the  land  so  conveyed  to  her 
husband;  that  after  the  conveyance  she  asserted  no  claim  of 
right  to  the  property  so  conveyed,  except  in  so  far  as  such 
assertion  of  right  may  be  found  in  the  fact  that  she  permitted 
the  eaves  of  her  dormer  window  to  extend  over  the  land 
conveyed,  after  the  conveyance  was  made. 

There  is  no  affirmative  evidence  in  this  record  that  she 
knew  at  any  time  that  the  eaves  of  her  dormer  window  so 
extended ;  nor  is  there  any  evidence  that  the  defendant  knew 

that  she  was  asserting  any  claim  against  the 

8.  BouNDARiBs:      land  conveyed,  based  upon  the  fact.     Her 

nonappiicabiiity  claim  was  not  advcrsc  to  any  right  conveyed 

of  uoctrine.  .»        w  ^ 

by  her  to  her  husband,  nor  to  any  of  the  land 
so  conveyed.  Nor  does  it  appear,  even  under  her  claim  of 
acquiescence,  that  her  husband  or  his  grantee  ever  acquiesced 
in  any  right  based  upon  any  such  claim. 

We  think  that  the  record  fails  to  bring  the  plaintiff 
within  the  rule  on  which  a  right  may  be  acquired  by  adverse 
possession,  or  within  the  rule  of  acquiescence  recognized  in 
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MiUer  v.  Mills  County,  111  Iowa  654 ;  Griffin  v.  Brown^  167 
Iowa  599,  and  other  cases. 

Her  further  claim  is,  however,  that,  before  the  divorce 
decree  was  entered,  she  and  her  husband  entered  into  a  writ- 
ten stipulation  for  the  division  of  the  property  in  the  event 

a  decree   of  divorce  was  granted.     In  this. 

4.  Divorce  :de-       Stipulation    it   was    provided,    among   other 

eff^t  ^"^*"'"' '  things,  that  J.  W.  Belding  should  have  and 

hold  in  his  own  right  the  largest  house  sit- 
uated on  Lot  1  in  Block  2  in  Allen's  Addition  to  the  city  of 
Des  Moines,  and  numbered  1202  West  Locust  Street,  and  the 
north  84  feet  of  said  lot,  or  within  9  inches  of  the  north  side 
of  the  north  cottage  bay  window;  that  the  plaintiff  should 
have  and  hold  in  her  own  right  the  three  cottages  situated 
on  Lot  1,  Block  2,  in  Allen's  Addition  to  the  city  of  Des 
Moines,  and  Nos.  310,  312  and  314,  situated  on  said  lot  and 
block,  except  what  is  stipulated  herein  to  be  held  by  the 
defendant.  This  stipulation  was  never  filed  or  entered  of 
record.  The  decree,  however,  that  was  entered  recites  as 
follows : 

**  Parties  hereto  having  made  a  written  stipulation  defin- 
ing the  interests  of  each  of  them  in  the  real  property  before 
described,  and  defining  the  equitable  interest  of  said  J.  W. 
Belding  in  Lot  1,  Block  2,  Allen's  Addition." 

And  then  it  recites  the  granting  of  the  divorce,  and 
further  decrees  that,  in  accordance  with  said  findings  and 
stipulation,  the  said  J.  W.  Belding  is  the  owner  of  the  north 
82  feet  6  inches  of  Lot  1,  Block  2,  and  the  plaintiff  is  the 
owner  of  the  south  85  feet  11  inches  of  said  lot  and  block; 
and  further  decrees  that  J.  W.  Belding,  within  10  days  from 
the  da^  of  entering  the  decree,  convey  to  the  plaintiff  the 
said  85  feet  11  inches,  and  that  the  plaintiff,  Lovina  C.  Beld- 
ing, convey  to  J.  W.  Belding  the  north  82  feet  and  6  inches 
of  said  lot.  Thereafter,  and  in  pursuance  of  said  decree  so 
entered,  conveyances  were  made  as  hereinbefore  stated. 

It  appears,  therefore,  that  whatever  stipulation  was  made 


448  Bia>DiKG  V.  Huttenlochbb.  [177  Iowa 

between  the  parties  prior  to  the  entering  of  the  decree  was 
merged  in  the  decree  and  deed  subsequently  executed.  No 
rights  can  be  acquired  by  either  as  against  the  other,  based 
upon  the  stipulation.  The  decree  defined  their  respective 
rights  in  the  property,  and,  in  conformity  with  the  decree 
and  its  requirements,  the  deeds  were  executed  and  delivered. 
The  rights  thereafter  rested  upon  the  decree  and  the  deeds, 
and  not  upon  the  stipulation,  which,  as  said  before,  became 
merged  in  these  subsequent  proceedings. 

We  think  that  plaintiff  can  base  no  right  to  this  strip, 
based  on  that  stipulation,  as  against  this  defendant.  The 
deeds  were  made  in  conformity  with  the  decree  of  the  court. 
The  decree  fixed  the  rights  bf  the  parties  in  the  lot.  The 
deeds  were  merely  made  to  execute  and  fulfill  the  require- 
ments of  the  decree.  It  is  not  claimed  that  there  was  any 
mistake  in  the  decree. 

Upon  the  trial  of  the  case,  this  stipulation  was  not  pro- 
duced, but  the  defendant  was  permitted  to  lay  the  founda- 
tion for  the  introduction  of  secondary  evidence  of  its  con- 
tents, and  secondary  evidence  of  its  contents 
^'  JS!!i  ™iTCov-  was  before  the  court  Since  the  trial  of  the 
non-chanffein     casc,  howcvcr,  the  plaintiff  claims  to  have 

procured  the  original  stipulation,  and  there- 
upon filed  a  petition  for  a  new  trial,  based  upon  the  fact  of 
newly  discovered  evidence.  The  contents  of  this  stipulation 
were  before  the  court.  It  was  there  on  a  showing  that  the 
original  could  not  be  found.  The  finding  of  the  original  does 
not  change  the  record  of  facts.  We  think  plaintiff  was  not 
entitled  to  a  new  trial  upon  such  a  showing. 

Further,  we  reach  the  conclusion  that  the  stipulation  is 
not  binding  upon  this  defendant  in  this  controversy^  under 
the  record  as  made. 

We  find  no  reversible  error,  and  the  cause  is — Affirmed. 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 
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Dallie  L.  Riley,  Appellant,  v.  Inter-State  Business  Men's 

Accident  Association,  Appellee. 

INSURANCE:     Accident    Insurance-— Action— Pleading — Snffidency. 

1  It  is  suggested  that,  in  an  action  on  an  accident  policy  of  insur- 
ance, the  pleading  is  su£Scient  if  it  alleges  generally:  (a)  the 
existence  of  the  policy;  (b)  that  decedent  met  his  death  in  a 
manner  covered  by  the  policy;  and  (c)  that  all  conditions  of  the 
policy  had  been  complied  with.     (Section  3626,  Code,  1807.) 

PLEADING:    Constraction— tJltimate  Fact  Allegation  Ckmtrolfl  Evi- 

2  dentlary  Mattei^-Accldent  Insurance.  A  pleading,  the  proper 
allegations  of  which  show,  on  its  face,  a  good  cause  of  action,  is 
not  demurrable  because  exhibits,  voluntarily  and  unnecessarily 
attached  and  made  a  part  thereof,  tend,  in  an  evideniftiary  way, 
to  show  that  said  allegations  of  the  petition  proper  are  untrue. 
In  other  words,  allegations  of  proper  ultimate  facts  control  evi- 
dentiary matter  unnecessarily  attached  to  and  made  a  part  of  the 
petition. 

PRINCIPLE  APPLIED:  The  holder  of  an  accident  insurance 
policy  died  as  the  result  of  taking  poison.  In  an  action  on  the 
policy,  the  petition  alleged: 

1.  That  said  poison  was  accidentally  taken. 

2.  That  said  poison  was  not  taken  voluntarily  or  involuntarily. 
S.    That  said  taking  was  the  result  of  an  accident,  as  provided 

in  said  policy  and  the  articles  of  incorporation  and  by-laws. 

The  pleader  also  attached,  unnecessarily  (Section  3626,  Code, 
1897),  as  exhibits  and  as  part  of  the  petition,  the  following:  (1) 
Articles  of  incorporation  and  by-laws;  (2)  a  coroner's  certificate, 
and  another  by  a  friend,  that  deceased  died  from  accidental  poi- 
soning; (3)  proofs  of  death,  containing  statements  and  certificates 
as  to  the  cause  of  death,  by  those  present  and  who  attended  de- 
ceased, and,  inter  ali<L,  reciting  that  deceased  complained  of  pain 
in  his  stomach,  went  to  a  doctor,  returned,  complained  of  pain  in 
his  legs,  and  expressed  wonder  as  to  what  the  doctor  had  given 
him,  and  soon  went  into  convulsions  and  died.  From  these  exhibits 
it  appeared  that  the  attending  physician  certified  to  his  opinion 
that  the  "injury  itself,  independent  of  all  other  causes,  produced 
the  death,"  and  that^the  taking  of  the  poison  was  not  voluntary; 
also,  that  there  were  no  external  signs  of  injury  on  the  body. 

From  the  articles  of  incorporation  and  by-laws,  it  appeared  that 

Vol.  177  U.— 29 
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liability  attached  for  death  resulting  "froiii  bodily  injury  effected 
solely  by  external,  violent  and  accidental  means,  and  without  inter- 
vening cause;"  but  did  not  attach  (a)  for  death  "resulting  from 
the  voluntary  or  involuntary  taking  of  poison,"  or  (b)  if  the 
occasion  of  the  accident  be  bodily  infirmity,  or  (c)  if  the  occasion 
of  the  accident  be  medical  treatment. 

Defendant  demurred,  because  the  petition  showed  on  its  face: 

(a)  that  death  was  not  caused  by  accidental  means;  (b)  that 
death  was  caused  by  a  voluntary  or  involuntary  taking  of  poison; 

(c)  that  death  was  caused  by  an  accident  resulting  from  bodily 
infirmity;  and  (d)  that  death  was  caused  by  an  accident  resulting 
from  medical  treatment.  Held  that  the  admission  by  the  demurrer 
of  the  truth  of  the  ultimate  allegations  of  fact  of  the  petition  was 
not  overcome  by  the  evidentiary  matters  appearing  in  the  exhibits; 
that  such  admission  rendered  said  eoidentiary  matters  inoperative. 

tN'SUBANCE:  Accident  Insnrance— Exemptionfl — "Volnntary  or 
3  Involimtary  Taking  of  Poison."  An  exemption,  in  an  accident 
policy  of  insurance,  of  liability  for  death  "resulting  from  the 
voluntary  or  involuntary  taking  of  poison,"  manifestly  contem- 
plates liability  for  some  deaths  occasioned  by  poison;  but  whether 
an  aecidental  taking  of  poison  is  a  "voluntary  or  involuntary 
taking  of  poison,"  within  the  meaning  of  the  above  exemption 
clause,  quaere. 

Appeal  from  Linn  District  Caicrt. — Miu)  P.  Smith,  Judge. 

Saturday,  September  23,  1916. 

Demurrer  to  plaintiff's  petition  sustained.  She  appeals. 
— Reversed. 

Taurtellot  &  Donnelly y  and  Edwards,  Longley,  Bamsier 
cfe  Smith,  for  appellant. 

Dunshee  &  Havnes,  for  appellee. 

Salinger,  J.— I.  Section  3626  of  the  Code  of  1897 
provides  that,  in  pleading  the  performance  of  conditions 
precedent  in  a  contract,  it  is  not  necessary  to  state  the  facts 

constituting  such  performance,  but  the  party 
^'  cfdSiUnsur-^''"  may  state  generally  that  he  duly  performed 

ance :  action :  -n    xi  j»j.»  t.*  x       tj_  ±. 

pleading:  Buffl-    all  the  Conditions  on  his  part.     It  seems  to 

be  contemplated  that  under  this  statute  the 


ciency. 
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answer  of  the  defendant  is  to  set  out  its  articles  of  incor- 
poration. Krause  v.  Modem  Woodmen,  133  Iowa  199,  at  203. 
In  Clark  v.  Riddle,  101  Iowa  270,  there  is  involved  an  injunc- 
tion to  restrain  illegal  sale  of  intoxicating  liquors.  It  is  con- 
ceded, of  course,  that  the  sale  of  liquor  of  itself  proves  an 
illegal  sale,  and  that,  therefore,  it  is  upon  the  defendant  to 
set  up  the  bar  of  what  is  known  as  the  mulct  law.  It  is  said 
that  a  general  allegation  that  whatsoever  business  was  car- 
ried on  in  the  premises  described  in  the  petition  was  carried 
on  under  and  by  virtue  of  the  provisions  and  privileges  of 
that  law  (citing  the  statute),  is  probably  sufficient,  because 
said  section  of  the  statute  authorizes  the  performance  of  con- 
ditions precedent  to  be  stated  generally.  In  Brock  v.  Des 
Moines  Insurance  Company,  96  Iowa  39,  this  statute  was 
applied  to  pleading  that  proof  of  loss  required  had  been 
made.  In  the  same  case,  it  was  held  that  the  statute  can  be 
waived,  and  that,  where  the  facts  constituting  proof  of  loss 
are  stated,  a  general  denial  puts  the  making  of  the  proof  in 
issue,  and  there  will  be  a  failure  of  proof  if  the  facts  stated 
do  not  constitute  a  sufficient  proof  of  loss. 

It  would  seem,  therefore,  that  plaintiff  was  under  no 
requirement  to  plead  more  than  that  her  decedent  had  a 
described  certificate,  generally;  that  he  had  met  his  death  in 
a  manner  covered  by  the  certificate;  and  that  all  conditions 
thereof  had  been  complied  with.  But  plaintiff  chose  to  do 
more.  While,  therefore,  the  statute  does  not  aid  her,  and  she 
must  take  the  consequences  of  her  volunteer  pleading,  that 
consequence  is,  on  demurrer,  no  more  than  that  the  volunteer 
matter  is  an  admission.  If  what  is  thus  admitted  avoids  a 
recovery,  demurrer  will  defeat  her.  It  follows  that  the 
demurrer  is  not  good  merely  because  the  case  stated  is  not 
enough  to  recover  on,  but  can  be  eflfective  only  if  that  be 
affirmatively  admitted  which  defeats  the  action.  The  sole 
question  we  have  on  this  record  is  whether  there  are  such 
affirmative  admissions. 
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2. 

A  copy  of  the  application  is  attached  to  the  petition  as 
Exhibit ' '  A, "  and  made  part  thereof ;  and  a  copy  of  the  cer- 
tificate of  membership  issued  on  the  application  and  a  synopsis 

of  the  articles  of  incorporation  and  by-laws 
^'  ^SXI?ru?tf-"  are  attached  as  Exhibit  '^C." 

^tJon^rSrois  One  provision  of  Exhibit  * '  C  "  is  that  the 

matter  :acci-      defendant  will  pay  for  a  death  which  results 

dent  insurance. 

within  SIX  months  after  injury,  and  which 
results  *'from  bodily  injuries  effected  solely  by  external,  vio- 
lent and  accidental  means,  and  without  intervening  cause." 
Another  provision  is  that  there  is  to  be  no  liability  for  death 
**  resulting  from  the  voluntary  or  involuntary  taking  of  poi- 
son ; ' '  another,  that  there  is  no  liability  if  the  occasion  of  the 
accident  be  bodily  infirmity ;  still  another,  that  there  shall  be 
no  liability  if  the  occasion  of  the  accident  be  medical  or 
surgical  treatment. 

In  addition  to  the  matters  set  out  by  way  of  exhibits  to 
the  petition,  the  petition  itself  avers: 

''That  said  poison  was  accidentally  taken,  was  neither 
voluntarily  or  involuntarily  taken  by  him,  but  was  the  result 
of  an  accident,  as  provided  for  in  said  certificate  and  the 
articles  of  incorporation  and  by-laws  aforesaid.*' 

3. 

Hie  demurrer,  which  was  sustained,  asserts  that  the  peti- 
tion shows  on  its  face  that  the  death  was  not  caused  by  acci- 
dental means;  was  caused  by  a  voluntary  or  involuntary 
taking  of  poison,  or  by  an  accident  resulting  from  bodily 
infirmity,  or  by  an  accident  resulting  from  medical  treat- 
ment. It  asserts  that  the  petition  shows  that  the  death  was> 
caused  by  taking  of  poison,  to  wit,  a  drug  administered  by 
the  physician  of  decedent,  and  taken  voluntarily  or  involun- 
tarily, and  that,  therefore,  the  death  was  not  produced  by 
accidental  means;  asserts  that  the  petition  shows  that^  for 
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some  time  before  his  death,  deceased  was  suffering  from 
disease  or  bodily  infirmity,  and  for  that  reason  sought  medical 
aid  and  took  the  drug;  wherefore,  it  shows  on  its  face  that 
the  accident  was  occasioned  by  disease  or  bodily  infirmity; 
asserts  that  it  shows  on  its  face  that  death  was  produced  by 
a  drug  given  after  consultation  with  reference  to  a  sickness 
or  bodily  infirmity,  and  when  seeking  medical  treatment; 
wherefore,  it  shows  on  its  face  that  the  accident  was  caused 
by  medical  treatment.  Does  the  petition  show  this,  on  its 
facet 

II,  The  words  that  single  out  the  voluntary  or  involun- 
tary taking  of  poison  were  put  into  the  contract  by  the 
defendant,  and  it  must  be  assumed  that  they  were  intended 

to  be  effective,  and  to  state  the  exemptions  of 

cidentinsur-   "  defendant  to  the  uttermost  extent  intended. 

Sons:  "v^n^     Therefore,  they  cannot  mean  that  the  naked 

tary  or  Involun-    ^  hi,,  .  i*  «  -i- 

tary  taking  of     fact  of  death  by  poison  absolves  from  lia- 

bility.  It  must  have  been  intended  that 
there  could  be  some  deaths  from  poison  for  which  defendant 
is  liable.  Had  it  been  the  intention  that  the  mere  fact  that 
the  death  was  due  to  poison  defeated  recovery,  a  statement 
that  the  defendant  was  not  liable  if  death  so  resulted  would 
have  been  plenary,  and  would  have  covered  any  death  from 
poison,  no  matter  how  caused.  If  that  was  the  intent,  it  is 
peculiar  that  it  should  be  effectuated  by  a  provision  that  there 
should  be  an  exemption  if  the  poison  was  taken  voluntarily  or 
involuntarily,  which  was  merely  the  stating  of  part  where  all 
was  intended.  It  follows  that  an  admission  which  admits  no 
more  than  that  death  may  have  been  caused  by  strychnine,  is 
not  an  affirmative  admission  that  the  poison  was  taken  either 
voluntarily  or  involuntarily.  This  follows  because,  as  said, 
the  very  language  of  the  contract  recognizes  that  there  may 
be  poisoning  from  poison  which  was  taken  neither  voluntarily 
nor  involuntarily. 

If  there  be  admissions  that  the  death  resulted  from  bodily 
infirmity,  or  medical  treatment,  and  that  it  did  not  result 
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from  external,  violent  and  accidental  means,  without  inter- 
vening cause,  it  must  be  found  in  the  statement  of  the  brake- 
man,  an  exhibit  to  petition,  which  is  to  this  effect:  Just 
before  decedent  went  to  the  doctor,  he  complained  of  a  pain 
in  his  stomach ;  a  few  minutes  after  returning  from  the  doc- 
tor, decedent  complained  his  legs  were  weak;  he  went  into 
the  coach  and  sat  down;  as  he  started  out  of*the  depot  and 
reached  a  window,  he  took  hold  of  its  ledge;  thereafter,  the 
brakeman  and  another  took  him  by  the  arm  and  assisted  him ; 
decedent  and  the  brakeman  left  on  their  train  shortly  after 
this,  and  Riley  then  complained  of  his  legs'  hurting  him,  and 
wondered  what  the  doctor  had  given  him ;  when  they  got  him 
on  his  feet,  he  started  to  have  convulsions  and  became  uncon- 
scious— died  in  about  an  hour  after  he  had  seen  the  doctor. 
The  further  admissjon  is  that,  in  the  opinion  of  Dr.  Russ,  the 
**  injury  itself,  independent  of  all  other  causes,  produced  the 
death;"  and  a  statement  that  there  were  no  marks  upon  the 
body  or  other  external  signs  of  injury ;  and  a  statement  that 
there  was  such  love  of  life  and  of  family  and  such  good  health 
as  to  indicate  that  no  poison  was  taken  voluntarily.  The 
admissions  consist  mostly  of  statements  by  persons  who  were 
not  present  when  the  decedent  and  Dr.  Wajid  were  together, 
to  the  effect  that  what  they  saw  later  indicates  that  decedent 
had  been  poisoned  by  strychnine.  This  is  a  fair  statement 
of  this  much,  because  nothing  appears  concerning  what 
decedent  actually  did  in  the  drug  store. 

There  are  other  things  set  out  in  the  exhibits  which 
require  our  consideration,  perhaps  as  much  as  those  parts  of 
the  exhibit  upon  which  defendant  lays  stress.  There  is  a 
statement  in  the  certificate  of  a  neighbor  and  friend  that  the 
cause  of  death  was  accidental  poisoning,  and  a  coroner's 
certificate  that,  on  legal  inquest,  it  was  found  that  deceased 
came  to  his  death  by  accidental  poisoning.  The  proof  of  loss, 
as  much  an  exhibit  as  is  the  statement  of  the  brakeman,  says 
that  the  accident  happened  from  poison  accidentally  taken. 
Bearing  in  mind,  again,  that  there  may  be  poisoning  other 
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than  by  voluntary  or  involuntary  taking  of  poison,  it  is  no 
strain,  in  view  of  the  rules  prevailing  in  construing  a  contract 
framed  by  the  defendant,  that  accidental  poisoning  is  not  the 
voluntary  or  involuntary  taking  of  poison. 

In  addition  to  the  matters  set  out  by  way  of  exhibits  to 
petition,  that  pleading  itself  avers: 

**That  said  poison  was  accidentally  taken,  was  neither 
voluntarily  or  involuntarily  taken  by  him,  but  was  the  result 
of  an  accident,  as  provided  for  in  said  certificates  and  the 
articles  of  incorporation  and  by-laws  aforesaid." 

We  think  the  utmost  that  can  be  claimed  from  the  mat- 
ters set  out  by  way  of  exhibit  is  that  they  have  evidentiary 
force  to  sustain  the  ultimate  proposition  that  death  resulted 
from  poison  taken  either  voluntary  or  involuntarily,  or  from 
bodily  infirmity,  or  from  medical  treatment,  and  did  not 
occur  from  bodily  injuries  effected  solely  by  external,  violent 
and  accidental  means,  and  without  intervening  cause.  We 
have  at  the  threshold,  then,  the  question  whether,  if  admis- 
sions made  evidence  of  these  things,  they  are  not  on  demurrer 
controlled  by  an  allegation  of  the  petition  that  the  death 
resulted  from  something  other  than  what  this  evidence  tends 
to  show,  and  something  which  is  covered  by  the  contract  of 
insurance.  It  is  manifest  that  if,  on  the  trial,  the  plaintiff 
made  admissions  which  were  evidence  tending  to  defeat  the 
suit,  and  defendant  made  a  general  admission  that  it  was 
liable,  the  last  would  control  the  first.  The  first  inquiry, 
then,  is  whether  the  demurrer  did  not,  by  admitting  so  much 
of  the  exhibits  as  assert  accidental  poisoning,  and  admitting 
the  allegation  that  the  poison  was  accidentally  taken,  was 
neither  voluntarily  or  involuntarily  taken,  but  was  the  result 
of  an  accident  provided  for  in  the  certificate,  articles  of  incor- 
poration and  by-laws  of  defendant,  admit  away  all  that  is 
admitted  by  exhibits  attached  to  the  petition.  Which  is  to 
control, — the  admission  of  said  parts  of  the  exhibits  and  of 
the  general  allegation,  or  the  setting  out  what  may  be  deduced 
from  other  parts  of  the  exhibits?     This  necessitates  consid- 
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eration  of  whether  this  general  allegation  in  petition  is  well 
pleaded ;  for  nothing  else  is  admitted  by  demurrer.  Our  sys- 
tem of  pleading  is  a  fact  system,  and  requires  the  parties  to 
state  truly  and  frankly  the  facts  upon  which  they  rely  for 
their  action  or  defense.  It  does  not  allow,  on  the  one  hand, 
the  statement  of  legal  conclusions,  nor,  on  the  other  hand,  the 
statement  of  evidence  of  facts.  The  pleading  should  state 
ultimate  facts,  and  not  the. evidence  of  such  facts.  Lumbert 
V.  Palmer,  29  Iowa  104;  Pfiffner  v.  Krapfel,  28  Iowa  27; 
Robinson  v.  Berkey,  100  Iowa  136.  This  makes  the  rule  on 
what  demurrer  admits  somewhat  difficult  of  application.  The 
demurrer  will  not  admit  a  pure  conclusion,  and  the  pleader 
may  not  plead  his  evidence.  All  that  the  demurrer  can  ever 
admit,  then,  is  something  which  states  ultimate  facts,  as  dis- 
tinguished either  from  legal  conclusions  or  a  setting  out  of 
the  evidence  to  prove  them.  It  follows  that  facts  may  be 
well  pleaded  within  that  rule,  though  what  is  pleaded  has 
some  of  the  aspects  of  a  conclusion  intermingled  with  eviden- 
tiary allegations.  We  held,  in  Robinson  v.  Berkey,  100  Iowa, 
at  143,  as  to  an  allegation  that  ''defendants  say  that,  with 
proper  management,  the  said  machine  would  not  and  could 
not  and  did  not  do  as  much  work  or  as  good  work  as  other 
machines  of  similar  size,  for  the  same  purpose,"  and  which 
it  was  moved  to  strike,  that,  being  in  addition  to  facts  upon 
which  it  was  founded,  the  pleading  satisfied  the  rule  requir- 
ing a  statement  of  facts ;  that,  while  legal  conclusions  are  not 
to  be  pleaded,  **and,  likely,  conclusions  of  fact  may  not  be  so 
stated  as  to  be  sufficiently  plain,"  the  test  of  the  pleading  is 
not  whether  it  is  so  worded  as  to  be  unobjectionable,  were  it 
a  question  to  a  witness. 

We  are  of  opinion  that,  if  this  general  statement  had 
stood  alone,  the  petition  would  not  have  been  vulnerable  to 
demurrer,  and  demurrer  would  have  admitted  what  is  thus 
pleaded.  It  follows  that  admitting  this  admits  the  ultimate 
liability  and  right  to  recover,  and  makes  inoperative  on 
demurrer  the  evidentiary  matter  set  out  in  the  exhibits  to 
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petition.  We  add  that  the  demurrer  admitted  the  statement 
in  exhibits  that  the  death  was  due  to  accidental  poisoning. 
We  should  not  now  decide,  and  do  not,  whether  accidental 
poisoning  is  or  is  not  the  voluntary  or  involuntary  taking  of 
poison  within  the  meaning  of  the  provisions  of  this  certificate. 
We  hold  that  the  petition  does  not  show  affirmatively  any  of 
the  defeasances  upon  which  appellee  relies.  We  are  of  opinion 
that  there  should  be  a  trial  on  the  petition,  and  that  defendant 
may  thereon  show,  if  it  can,  that  the  death  resulted  from  con- 
ditions which  defeat  recovery  under  the  contract. — Reversed. 

Evans,  C.  J.,  Ladd  and  Gaynob,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v,  Ben  Glaze,  Appellant. 

CBIMINAIi   LAW:     Instmctions — Ck>]iflictlng    Instractioiis— Embez- 

1  zlement — ^dements.  Eeversal  must  follow  the  giving  of  instruc- 
tions announcing  both  correct  and  incorrect  rules  under  which  to 
arrive  at  a  verdict,  with  consequent  unsolvable  uncertainty  as  to 
which  rule  the  jury  followed. 

PRINCIPLE  APPLIED:  The  court"  in  one  paragraph  correctly 
told  the  jury  that  one  charged  with  embezzlement  could  not  be 
convicted  in  the  absence  of  proof  of  a  fraudulent  intent.  In  an- 
other paragraph,  the  jury  was  told  (a)  that  it  could  convict  if 
defendant  was  short  in  his  accounts,  (b)  that  the  owner  had 
demanded  the  return  of  the  money,  and  (c)  that  defendant  had 
not  returned  or  accounted  for  the  money.  Held,  the  two  instruc- 
tions were  fatally  conflicting,  and  reversal  must  follow. 

APPEAL    AND    EBBOB:    Bight    of    Bevlew—Estoiipel— Inviting 

2  Action  of  Court.  A  litigant  may  not  urge  the  court  into  a  certain 
line  of  action  and,  after  the  court  has  complied,  predicate  error 
thereon.  So  held  in  an  embezzlement  case,  wherein  defendant 
requested  inatructions  to  the  effect  that,  before  conviction  could 
be  returned,  certain  named  things  must  be  proven;  and  the  court 
having,  in  substance,  complied  with  the  request,  defendant  later 
alleged  that^aid  enumerated  things  were  not  sufficient. 

TBIAL:    Instmctions — Ck>nillcting  Instmctions— Nonapplicabllity  of 

3  Doctrine.    The  doctrine  of  reversible  error  because  of  conflicting 
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instructions  is  not  applicable  to  an  ^lleged  conflict  that  gives  com- 
plainant greater  advantage  than  he  asked  or  was  entitled  to. 

T!TwrRP>!gyr.P. VT!TJT «     Conversion — ^Frandnlent  Conveision  of  Money 

4  Accounted  For.  An  employee  may  be  guilty  of  the  embezzlement 
of  money  collected  by  him  and  promptly  paid  to  the  employer. 
More  concretely,  the  employee  is  guilty  of  embezzlement  by  col- 
lecting money  on  a  certain  claim  due  the  employer,  by  fraudulently 
concealing  the  fact  that  he  has  collected  such  particular,  claim, 
and  by  remittance  of  said  money  to  the  employer  for  the  purpose 
of  concealing  a  former  embezzlement  hy  him  of  the  employer* s 
funds, 

p.ifn-p.y.^T.p.^rp.wT  r     Indictment— Aggregate    or   Limited    Charge — 

5  Scope  of  Evidence. 

( 1 )  An  indictment  charging  the  aggregate  of  a  series  of  embez- 
zlements as  one  embezzlement — that  is,   so  drawn  as  to  treat  a- 
series  of  embezzlements  during  the  same  employment  as  one  act 
of  embezzlement — renders  admissible,  as  substantive  evidence,  all 
such  series  of  embezzlements. 

(2)  An  indictment  so  drawn  as  to  limit  the  charge  to  one  or 
more  distinct  acts  of  embezzlement  occurring  during  the  same 
employment,  or  to  embezzlements  occurring  between  specified  dates 
of  the  employment,  renders  inadmissible,  eaxept  as  bearing  on 
motive  wnd  intenty  any  acts  of  embezzlement  beyond  those  specified, 
or  not  occurring  within  the  specified  time. 

TRIAL:     Reception  of  Evidence — ^Limiting  Purpose  of  Evidence — 

6  When  Bequest  Must  Be  Made.  Bequest  to  the  court  to  limit  tho 
purpose  for  which  particular  evidence  is  received  must  be  made 
when  the  evidence  is  offered  and  received^  and  if  not  so  made,  may 
be  ignored  by  the  court.  So  held  in  an  embezzlement  case  wherein 
evidence  of  embezzlements  other  than  those  charged  was  received, 
without  limiting  said  evidence  to  the  issue  of  motive  or  intent. 

EMBEZZLEMENT:      Evidence — Office     Books-— Identification     and 

7  Proof  Necessary  to  Admissibility.  Entries  in  the  books  and  rec- 
ords of  an  office  in  which  defendant  was  employed  are  not  admis- 
sible to  prove  an  embezzlement  charge  against  defendant,  unless 
the  State  first  proves  (a)  that  they  were  in  the  haadwriting  of 
defendant,  or  (b)  that  they  were  made  under  the  directions  of 
defendant,  or  (c)  that  defendant  had  knowledge  of  the  contents  of 
entries  made  by  persons  other  than  himself. 

EVIDENCE:     Best   and    Secondary — Complicated   Books — Contents. 

8  The  rule  requiring  the  production  of  the  best  evidence  is  not  vio- 
lated by  permitting  a  witness  to  testify  that  the  contents  of  named 
exhibits  do  not  appear  in  certain  books  of  a  complicated  nature 
then  before  the  court  and  jury. 
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£liABEZZLEMENT:  Instructions — Sni&clenesr.  An  instruction^  in 
9  keeping  with  defendant's  claim,  that  he  could  not  be  convicted  if 
the  money  was  taken  or  stolen  by  someone  other  than  defendant, 
is  not  in  reason  to  be '  imderstood  as  saying  that  he  must  be  con- 
victed unless  the  shortage  occurred  in  that  manner,  when  the  jury 
was  also  told  that  defendant  could  not  be  convicted  "if  the  State 
has  failed  to  prove  beyond  a  reasonable  doubt  that  defendant 
wrongfully  embezzled  and  appropriated  the  money  to  his  own  use. ' ' 

INDICTMENT  AND  INFORMATION:  Duplicity— Embezzlement— 
10  '^Money,  Checks,  and  Drafts."  No  duplicity  is  involved  in  an 
indictment,  and  no  occasion  for  an  election  by  the  State  in  the 
trial  thereof,  which  charges  the  embezzlement  of  ''money,  checks 
and  drafts,"  let  alone  where  the  indictment  avers  "that  money, 
checks  and  drafts  were  received  and  collected,"  and  that  there 
was  an  embezzlement  of  "the  aforesaid  sum  of  money."  (Sec. 
5302,  Code,  1897.) 

EMBEZZLEMENT:  Evidence— Variance — ^Proving  Less  Than  Al- 
ii leged — ^When  Not  Fatal.  An  indictment  which  alleges  the 
embezzlement  of  "money,  drafts  and  checks"  may  be  validly  sup- 
ported by  evidence  of  the  embezzlement  of  money  only,  no  variance 
resulting  from  proving  less  than  is  alleged  when  that  which  is 
proven  is  sufficient  to  sustain  a  conviction. 

EMBFiZZTiFiTVrFiNT ;     Agents  and  Servants — "Cashier" — Su£Blciency 

12  of  Proof — Election.  An  averment  that-  defendant  embezzled  cer- 
tain money  "as  cashier"  is  sufficiently  proven  by  evidence  that 
he  was  either  cashier,  servant  or  agent.  Therefore,  under  such  a 
charge  no  election  to  proceed  against  defendant  "as  servant"  or 
"as  cashier"  may  be  required. 

EMBEZZLEMENT:    Ownership  of  Property — Corporations  De  Facto. 

13  Corporate  capacity  is  sufficiently  proven  by  evidence  establishing 
a  de  facto  corporation — for  instance  that  the  alleged  corporation 
was  carrying  on  business  as  a  railway  and  was  acting  as  a 
corporation. 

Appeal  from  Clarke  District  Court. — H.  K.  Evans,  Judge. 

Saturday,  September  23,  1916. 

Conviction    for    embezzlement.      Defendant    appeals. — 
Reversed  and  Bemanded. 

0,  M,  SloAjmaker,  for  appellant. 

Oeorge  Cosson,  Attorney  General,  John  Fletcher,  Assist- 
ant Attorney  General,  and  M.  L,  Temple,  for  appellee. 
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Salinger,  J. — I.  The  court  charged  in  Instruction  14 
that,  to  entitle  the  State  to  a  conviction,  it  must,  among 
other  things,  prove  beyond  a  reasonable  doubt  that  defendant 

committed  actual  conversion  and  embezzle- 

^*  histrucuon^-^ '   ™®^*  ^^  moueys,  checks  or  drafts  of  the  rail- 

StnfcUoJJf 'Srn-   ^^^^  Company  as  charged  in  the  indictment. 

^^entS!"'''  But  it  adds: 

''Or,  if  the  State  has  failed  in  this,  then, 
in  order  to  justify  a  conviction,  the  State  must  prove  beyond 
a  reasonable  doubt  the  shortage  in  the  defendant's  accounts, 
and  that  the  C.  B.  &  Q.  Railroad  Company  made  demand  on 
defendant  for  the  sum  of  money  charged  in  the  indictment  to 
have  been  embezzled,  and  that  the  defendant  neglected  or 
refused  to  account  and  pay  over  the  same,  or  a  sufficient 
amount  to  cover  the  amount  of  shortage  actually  existing, 
but  not  of  a  greater  sum  than  was  demanded  by  the  said 
C.  B.  &Q.  R.  R.  Co/' 

It  is  unquestionable  that  this  wholly  omits  fraudulent 
intent,  which,  of  course,  the  State  concedes  to  be  an  essential. 
It  is  entirely  possible  tliat  one  is  not  actuated  by  fraudulent 
intent,  even  though  his  employer  makes  a  demand  for  money 
and  there  be  a  neglect  or  refusal  to  account  for  same  or  pay 
it  over.  The  avoidance  by  the  State  is  that  other  instructions 
told  the  jury  that  a  fraudulent  intent  was  essential  to  con- 
viction. The  defendant  responds  that  this  does  not  cure  the 
error  in  the  instruction  given,  and  presents,  at  best  for  the 
State,  reversible  error  on  account  of  giving  conflicting  instruc- 
tions. The  objection  cannot  be  concluded  by  invoking  the 
rule  that  the  instructions  must  be  taken  together.  Assume 
that  the  charge  taken  as  a  whole,  except  Instruction  14,  cor- 
rectly enumerates  what  is  essential  to  conviction.  That  does 
not  justify  an  alternative  instruction  which  affirmatively  per- 
mits the  jury  to  return  a  verdict  of  guilty,  though  an  essen* 
tial  element  be  not  proven.  That  is  just  what  the  instruction 
complained  of  does.  The  jury  had  been  instructed  as  to  what 
it  must  find  to  justify  a  conviction.    It  was  then  told  that,  if 
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it  could  not  find  those  things,  it  might  still  convict  if  some 
other  things  were  found.  This  last  enumeration  omitted  one 
essential.  Its  giving  was  error.  For  all  we  can  know,  the 
verdict  may  rest  on  a  finding  that  defendant  was  short,  and, 
on  demand,  refused  or  neglected  to  pay.  It  may,  to  be  sure, 
rest  on  the  elements  outlined  by  other  instructions,  but  who 
is  to  say  it  does  ? 

We  must  reverse  where,  for  all  we  know,  the  jury  may 
have  adopted  the  erroneous  instead  of  the  correct  rule.  StcUe 
V.  Hartzeli,  58  Iowa  520;  Kerr  v.  Tapping,  109  Iowa  150. 
Where  there  was  a  lengthy  instruction,  in  one  part  of  which 
there  was  error  in  stating  the  right  to  kill  in  repelling  an 
assault,  we  reversed,  though  in  another  part  the  correct  rule 
is  stated,  because  it  cannot  be  known  which  rule  the  jury  fol- 
lowed. State  V.  Keasling,  74  Iowa  528,  See  Stcde  v.  West 
(La.),  12  So.  7.  In  Staie  v.  Minella,  177  Iowa  283,  we  reverse 
because,  while  it  is  correctly  charged  that  one  may  take  life 
in  defense  of  another  if  it  seem  to  him  in  reason  necessary, 
it  is  also  charged  that  the  belief  of  the  one  defended  is  to  be 
considered.  When  one  instruction  lays  down  a  rule  in  unequiv- 
ocal language,  and  another  a  different  or  contrary  rule,  there 
must  be  a  reversal.  Mester  v,  Zaiser,  143  Iowa  623 ;  McDivitt 
V.  Des  Moines  City  B.  Co.,  141  Iowa  689 ;  Piatt  v.  City,  136 
Iowa  221;  Homes  v.  Burlington,  C.  B,  &  N,  B,  Co.,  64  Iowa 
315. 

II.  In  Instruction  3,  the  jury  was  told  that,  if  the  State 
had  proven  eight  specified  essentials  beyond  a  reasonable 
doubt,  it  should  fiind  defendant  guilty.     Appellant  asserts 

that  these  eight  alone  were  not  sufficient,  and 

^'  M« ?^ighrof^"-  that  there  were  other  essentials  which  are  not 

invui*ng*ac?k)n'   enumerated  in  the  instruction.    It  is  further 

urged  that  it  conflicts  with  Instruction  No. 
12.  If  this  enumeration  does  not  embrace  all  that  should 
have  been  proven,  appellant  may  not  complain.  The  instruc- 
tion given  is  a  substantial  copy  of  Instruction  2,  offered  by 
defendant.    The  only  difference  is  this:    The  one  given  says 
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that,  before  convicting,  the  State  must  prove  the  eight  things 
beyond  a  reasonable  doubt.  It  closes  with  the  statement  that,  if 
the  eight  things  have  been  so  proven,  there  should  be  a  convic- 
tion ;  but,  if  there  is  a  failure  to  prove  any  one  of  them,  there 
should  be  acquittal.  The  one  asked  by  defendant  starts  out 
by  saying,  *'You  are  instructed  that,  before  you  can  convict 
defendant,  the  State  must  show  by  proof,  convincing  beyond  a 
reasonable  doubt,  all  of  the  following  (eight)  essentials,"  and 
it  closes  with  the  statement,  ''That,  if  the  State  has  failed  to 
prove  any  one  of  such  essentials  by  evidence  which  satisfies 
you  beyond  a  reasonable  doubt,  you  must  acquit  defendant/' 
It  seems  to  us  this  speaks  in  terms  of  exclusion,  and  may 
fairly  be  construed  to  be  a  request  to  charge  that  proof  of 
these  eight  essentials  would  justify  a  conviction — just  what 
the  instruction  given  does. 

It  is  said,  too,  that  the  instruction  conflicts  with  No.  12. 
This  last  instruction  may,  for  the  purposes  of  argument,  be 
assumed  to  require  more  than  those  eight  essentials,  and,  in 

that  view,  to  be  in  conflict  with  No.  3.    But, 

^'  uoJis^  conflSt-"   since  appellant  had  asked  the  trial  court  to 

nonappUcabUitV  charge  that  the  proof  of  eight  things  would 

of  doctrine.  .      .•i.  •   .•  v      •      •  -a»         ^ 

justify  a  conviction,  he  is  m  no  position  to 
complain  that  the  court,  on  its  own  ^notion,  made  the  burden 
of  conviction  greater  than  appellant  conceded  it  to  be.  The 
conflict  in  this  case  creates  an  error  consisting  of  giving 
defendant  more  than  he  asked. 

III.  The  indictment  alleges  that  defendant  had  embez- 
zled the  sum  of  $339.92.  The  court  charged  that  this  sum 
was  made  up  of  three  specified  checks,  for  $133,  $86.24  and 

$120.68,  respectively.    The  effect  of  Instruc- 
^*  ^^e^lion*"*"'  *^^^  ^^'  complained  of,  is  that,  if  the  defend- 
IS^^o?"""""  *^*  collected  the  $339.92,  as  charged  in  the 
money  accounted  indictment,  and  failed  to  place  that  sum  col- 
lected on  the  books,  and  fraudulently  con- 
cealed that  he  had  collected  it,  he  would  be  guilty  of  embez- 
zling   the    $339.92    and    appropriating    the    same    to    his 
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own  use  feloniously,  although  he  had  remitted  that  very 
money  to  his  employer,  if  he  remitted  it  to  be  applied  in 
payment  of  moneys  wrongfully  appropriated  earlier.  In 
Secor  V.  State  (Wis.),  95  N.  W.  942,  the  evidence  tended  to 
show  that  monthly  balances  were  taken,  and  that  the  shortage 
was  concealed  by  the  defendant  by  a  system  of  throwing  for- 
ward receipts  which  came  in  at  the  end  of  the  month  into  the 
next  month's  account,  and  entering  expenses  paid  during  the 
early  days  of  the  month  among  expenses  of  the  previous 
month.  The  case  holds  that  making  false  trial  balances,  bor- 
rowing money  to  pay  a  shortage  in  accounts  lost  by  specu- 
lation, and  other  things  mentioned,  are  incriminating  cir- 
cumstances, and  tend  to  furnish  proof  of  the  body  of  the 
crime.  This  does  not  go  to  the  extent  of  holding  that  these, 
of  themselves,  will  justify  a  conviction.  In  effect,  the  one 
here  did  go  that  far.  But  we  think  it  did  not  err.  To  collect 
a  stated  sum  which  is  the  property  of  an  employer,  to  conceal 
that  fact,  and  to  account  for  it  as  money  due  the  employer 
for  something  else  that  has  been  collected  for  him,  appro- 
priates and  embezzles  the  moneys  so  used.  It  concealed 
fraudulently  that  the  sum  had  been  collected  for  the  items 
for  which  it  was  paid  to  the  cashier.  While  the  employer 
got  $339.92,  the  employee  none  the  less  converted  it.  The 
case  is  not  essentially  different  from  what  it  would  be  if  a 
servant  collected  $300  for  wheat  which  the  employer  entrusted 
him  to  sell  and  remit  for,  and  the  servant  had  the  check  for 
the  wheat  sold  made  payable  to  himself  and  forwarded  it  to 
pay  for  a  home  he  had  bought  of  the  employer,  concealing 
that  the  remittance  was  the  proceeds  of  the  master's  grain. 

IV.  The  indictment  charges  that,  between  the  1st  of 
November,  1913,  and  the  1st  day  of  February,  1914,  defend- 
ant was  continuously  in  the  employ  of  the  railway  company 

as   its   c^hier  at   Osceola,   Iowa,   and  that, 
5.  embi^zlbmbnt:  between  said  dates,  defendant  embezzled  the 

indictment :  ag-  ' 

S^charge:"*'    ^^^^7  ^^  ^^^  Company  in  the  aggregate  sum 
B^peofevil       ^f    $339.92.    A    number    of   exhibits    dated 
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earlier  than  November  1,  1913,  consisting  of  freight  bills, 
receipts  and  the  like,  and  which  it  may  be  assumed  tend  to 
show  embezzlements,  were  admitted  over  apt  objection. 
The  court  declined  to  limit  the  effect  of  these  exhibits  to 
intent  or  motive,  and  on  the  contrary,  charged  the  jury  that 
it  should  consider  ''all  the  acts,  statements  and  conduct  of 
the  defendant  in  reference  to  the  books,  waybills,  cheeky  or 
drafts  and  freight  bills  and  receipts,  together  with  all  the 
other  evidence."  Appellant  says  it  was  not  only  error  to 
receive  these  exhibits  without  limiting  them  to  intent  or 
motive,  but  that  said  instruction  aggravated  the  error. 

The  State  plants  itself  upon  the  following  provision  of 
Section  4842,  Code,  1897 : 

**If  money  or  property  is  so  embezzled  or  converted  by  a 
series  of  acts  during  the  same  employment,  the  total  amount 
of  the  money  and  the  total  value  of  the  property  so  embezzled 
or  converted  shall  be  considered  as  embezzled  or  converted  in 
one  act,  and  he  shall  be  punished  accordingly." 

Under  this  statute,  and  Section  5302,  Code,  1897,  the 
indictment  is  sufiScient  if  it  alleges  the  embezzlement  of  money 
generally,  without  designating  its  particular  species,  and  the 
proof  is  sufficient  if  it  shows  that  defendant  embezzled  any 
money,  although  the  particular  species  be  not  proved ;  and  a 
series  of  embezzlements  may  be  treated  as  one  act  of  embez- 
zlement. But  is  that  controlling?  The  question  we  have  here 
is  this:  When  the  State  sees  fit  not  to  avail  itself  of  these 
statute  privileges,  and  declares  that  the  amount  embezzled 
did  pot  exceed  $339.92,  and  the  court  interprets  the  indict- 
ment and  the  proof  to  be  that  this  was  made  up  of  three 
specified  checks,  may  it  then  be  shown  as  substantive  proof 
of  the  offense  charged  that  money  not  embraced  in  said  aggre- 
gate, nor  in  said  items,  was  embezzled?  In  other  words,  on 
a  charge  that  three  items  aggregating  $339.92  were  embezzled 
between  stated  dates,  can  it  be  shown,  except  as  bearing  upon 
motive,  that  a  much  larger  aggregate  was  embezzled,  and  this 
at  times  differing  from  the  ones  specified  in  the  indictment? 
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Upon  this  narrow  question,  the  eases  relied  on  for  the  State 
seem  to  us  to  have  no  bearing.  In  Ker  v.  People,  110  IlL  627, 
646,  it  is  said  that  the  body  of  the  crime  consists  of  many 
acts;  that  the  separate  acts  may  not  be  susceptible  of  direct 
proof,  but  that  the  aggregate  result  is,  and  that  that  is 
embezzlement.  This  is  a  reason  for  allowing  evidence  of  all 
involved  in  the  aggregate  charged,  and  perhaps  for  merely 
charging  the  aggregate.  It  is  no  reason  for  allowing  proof 
of  more  than  the  aggregate,  and  of  things  differing  from  what 
is  specifically  charged.  It  merely  points  out  a  diflSculty  in 
proof  which  an  indictment  differently  framed  would  have 
obviated  in  this  case.  In  Brovm  v.  Sic^e,  18  Ohio  St.  496, 
the  verdict  was  a  finding  of  just  the  aggregate  amount  '*  cor- 
responding with  the  court  counts  of  the  indictment,"  and  the 
utmost  it  does  for  the  State  is  to  hold  that,  where  there  are 
very  many  items,  the  charge  may  be  in  the  aggregate,  because 
otherwise  there  would  have  to  be  **  almost  as  many  counts  in 
an  indictment  as  there  were  dollars  of  money  embezzled/' 

Secar  v.  State  (Wis.),  95  N.  W.  942,  involves  an  infor- 
mation under  a  statute  which  permits  the  charge  to  be : 

''An  embezzlement  of  money  to  a  certain  amount,  or  of 
property  to  a  certain  value,  without  specifying  any  parti- 
culars of  any  such  embezzlement,  and  on  the  trial  evidence 
may  be  given  of  any  such  embezzlement  committed  within  six 
months  after  the  time  stated  in  the  indictment;  and  it  shall 
be  sufficient  to  maintain  the  charge,  .  .  .  and  shall  not  be 
deemed  a  variance  if  it  shall  be  proved  that  any  money  or 
property  oi  whatever  amount  was  fraudulently  embezzled  by 
the  defendant  within  the  said  period  of  six  months/' 

The  holding  is  that  proof  of  a  general  shortage  is  suffi- 
cient, and  that  the  statute  was  made  to  obviate  the  difficulties 
which  necessarily  existed  under  the  former  strict  rules  of 
allegation  and  proof,  where  a  trusted  agent  had  carried  on 
his  criminal  operations  for  a  long  period  of  time.  As  for  the 
rest,  the  information  did  charge  the  aggregate  of  the  embez- 

Vol,  177  Ia.— 30 


466  State  v.  Glaze.  [177  Iowa 

zlement,  and  nothing  was  introduced,  not  involved  in  that 
aggregate.  The  Secor  case  quotes  with  approval  from  Staie 
V.  Holmes  (Minn.),  68  N.  "W.  11,  that  the  separate  accounts 
and  amount  of  description  of  property  at  any  one  time  may 
not  be  susceptible  of  direct  proof,  while  the  aggregate  result 
is,  and  that,  without  statutes  such  as  this,  conviction  was 
often  difficult,  if  not  impossible ;  that  the  statute  was  enacted 
to  avoid  such  difficulties:  First,  by  authorizing  this  general 
form  of  indictment ;  second,  by  permitting  liberality  of  proof 
as  to  description  of  property;  and,  third,  by  permitting  a 
conviction  for  the  aggregate  amount  embezzled  by  a  series 
of  acts. 

Staie  V.  Reinhart,  26  Ore.  466,  is  another  case  of  permit- 
ting evidence  within  the  aggregate  charged,  and  the  exact 
holding  is  that,  though  it  be  charged  that  the  aggregate  was 
taken  on  a  specified  day,  this  will  admit  evidence  of  the  whole 
transaction  made  up  of  connected  acts,  although  they  did  not 
all  occur  on  that  day.  It  is  said  that,  if  the  State  should  be 
compelled  to  elect,  there  would  be  great  difficulty  in  proof, 
and  that,  if  it  had  to  rely  for  conviction  upon  any  one  single 
act,  the  accused,  although  he  might  be  admittedly  guilty  of 
embezzling  large  sums  of  money  in  the  aggregate,  would 
probably  escape  conviction. 

These  demonstrate  that  the  aggregate  of  a  series  of  acts 
may  be  charged  because  the  procedure  has  been  liberalized 
for  good  reason,  and  that,  on  proof  of  the  aggregate,  it  will 
not  matter  that  the  proof  is  not  as  clear  as  it  might  be  as  to 
the  specific  acts  involved.  It  still  does  not  seem  to  meet  the 
proposition  that,  where  the  State  chooses  to  charge  an  aggre- 
gate, and  to  specify  its  component  items,  and  the  time  in 
which  the  aggregate  was  taken,  it  may  not,  for  substantive 
proof,  use  other  items  which  are  additions  to  the  aggregate 
declared  in  the  indictment,  and  which  cover  time  not  included 
in  the  time  specified  in  the  indictment.  It  may  not  be  ques- 
tioned that,  under  said  statute,  the  charge  in  the  indictment 
that  the  defendant  embezzled  $339.92,  interpreted  by  the  court 
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to  consist  of  three  specific  cheieks,  is  to  be  treated  as  charging 
the  doing  of  a  single  act ;  but  we  find  nothing  in  the  statuto 
nor  in  the  cases  cited  by  the  State  which  should  stretch  this 
statute  into  a  dispensation  from  having  the  proof  meet  the 
allegations  of  the  indictment.  It  was  competent  under  oiar 
statute  to  charge  embezzlement  of  any  number  of  items,  or 
to  charge  generally  that  a  sum  aggregating  a  certain  total  had 
been  embezzled,  and  it  would  then  be  proper  to  admit,  as  sub- 
stantive proof,  any  items  set  out  in  the  indictment,  and  within 
the  statute  of  limitations;  or,  there  being  no  specification,  to 
introduce  item  after  item  within  the  period  of  limitation,  until 
the  aggregate  averred  was  reached.  But  neither  course  was 
pursued.  The  concrete  situation  is  that,  as  defined  by  the 
court,  the  indictment  charged  the  defendant  with  having 
embezzled  three  specified  items,  aggregating  $339.92,  while 
in  the  employ  of  the  railway  company,  and  between  the  1st 
day  of  November,  1913,  and  the  1st  day  of  December,  1914. 
So  far  as  substantive  evidence  is  concerned,  it  was,  in  these 
circumstances,  improper  to  receive  testimony  tending  to  show 
embezzlements  earlier  than  the  first  and  later  than  the  last 
date,  and  swelling  the  aggregate  beyond  that  named  in  the 
indictment. 

In  State  v.  McAninch,  172  Iowa  96,  122,  we  approve  of 
Fleming  v,  StcUe,  28  Tex.  App.  234,  and  Commonwealth  v. 
Connors,  116  Mass.  35,  which  hold  substantially,  and  the  first 
of  which  rules  expressly,  that: 

**When  a  continuing  offense  is  alleged  to  have  been  on  a 
certain  day,  and  on  divers  days  and  times  between  that  and 
another  day  specified,  the  proof  must  be  confined  to  acts  done 
within  the  time." 

If  offered  for  more  than  intent  and  motive,  the  testimony 
was  well  objected  to,  because  it  varied  the  indictment. 

2. 

The  State  urges  that,  at  all  events,  the  request  to  limit 
said  testimony  to  motive  or  intent  was  not  made  in  the  proper 
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time  nor  in  the  proper  manner,  and  that  the  point  is  waived 

because  there  was  no  proper  request  for  an 
*'  uoifof'evf-^^'      instruction.     As  to  the  form  of  the  request 

dence :  limitinir  j    xt_      x*  j.       i.-  i_    'x  j 

purpose  of  evi-    and  the  time  at  which  it  was  made,  we  are 

dence :  when  re- 
quest must  be      inclined  to  think  it  the  better  practice  that 

made.  -^ 

request  be  made  when  the  testimony,  which 
should  be  received  for  a  limited  purpose  only,  is  offered. 

In  People  v.  Gray  (Cal.),  5  Pac.  240,  244,  it  is  held  that 
not  to  limit  to  motive  was  not  error,  because  no  such  instruc- 
tion was  requested.  Oallardo  v.  Staie  (Tex.),  40  S.  W.  974, 
is,  in  effect,  that  the  point  here  is  not  available  if  an  attempt 
to  have  limitation  was  not  made  in  the  manner  required  by 
law  for  asking  instructions. 

Taylor  v.  CommonweaUK  (Ky.),  75  S.  W.  244,  holds  no 
more  than  that  the  jury  should  have  such  testimony  limited 
in  the  charge. 

The  general  rule  is  that  evidence  of  other  acts  of  embez- 
zlement during  the  period  in  which  that  charged  occurred, 
is  not  admissible  except  on  motive.  Commoivwealth  v,  Shep- 
ardy  1  Allen  (Mass.)  575,  581. 

In  Kircher  v.  Incorporated  Town  of  Larchwood,  120  Iowa 
578,  582,  we  said  that  certain  evidence  was  competent  as  bear- 
ing upon  the  question  of  knowledge  on  the  part  of  defendant 
of  the  condition  of  the  walk  at  the  point  of  the  accident. 
And: 

'*But  it  was  competent  for  no  other  purpose.  The  evi- 
dence was  admitted  generally,  and  the  court  did  not  at  the 
time  or  thereafter  in  any  way  direct  the  jury  respecting  the 
purpose  for  which  the  same  was  admitted,  or  limit  the  appli- 
cation thereof  to  the  question  to  which  alone  it  was  relevant. 
This  should  have  been  done  had  a  request  been  made  therefor. 
But,  no  such  request  having  been  made,  and  the  evidence 
being  competent  for  one  purpose,  the  appellant  is  in  no 
position  to  complain." 

In  Marion  v.  Chicago,  B.  7.  <fe  P.  R,  Co.,  64  Iowa  568,  573, 
we  said : 
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*'If  it  was  competent,  relevant  or  material  for  any  pur- 
pose, the  objection  was  properly  overruled.  If  the  attention 
of  the  court  had  been  called  to  the  specific  objection  by 
instructions  asked,  or  oiherurise,  there  can  be  no  doubt  that 
the  proper  instruction  would  have  been  given." 

In  ParkhiU  v.  Town,  61  Iowa  103,  105,  we  said : 

"It  often  happens  that  evidence  is  admissible  for  one 
purpose  and  no  other,  and  is  of  such  character  that  there  is 
danger  that  it  will  not  be  restricted  in  its  application  to  its 
legitimate  object.  Where  this  is  so,  it  cannot  be  excluded. 
The  most  that  the  party  can  require,  against  whom  it  is 
admitted,  is  that  the  jury  shall  be  properly  cautioned." 

We  said  in  Farmer  v.  Thrift,  94  Iowa  374,  378 : 

**We  think  that  it  is  a  very  general  practice,  in  trial 
courts,  in  passing  upon  the  admissibility  of  evidence,  and 
especially  where  it  is  admitted,  and  is  of  especial  application, 
to  state  for  what  purpose  it  is  admissible.  The  practice  is  to 
be  encouraged  within  proper  limits,  for  two  reasons :  First, 
it  enables  counsel  to  better  understand  and  shape  the  trial  in 
conformity  with  the  view  of  the  court,  or,  if  thought  to  be 
erroneous,  to  meet  the  situation  as  the  facts  or  the  law  will 
permit,  including  the  preservation  of  exceptions;  second,  it 
enables  the  jury,  when  the  testimony  is  received,  to  give  it 
the  intended  application,  for  testimony,  when  received,  is 
likely  to  be  in  some  way  at  once  applied." 

Procedure,  by  asking  an  instruction  in  the  usual  way, 
would  largely  fail  to  accomplish  that  which  should  be  done, 
viz.,  to  impress  the  jury  that  testimony  which  it  is  hearing 
is  not  to  lodge  in  their  mind  for  more  than  that  for  which  it 
may  properly  be  considered.  Every  moment  of  time  that  the 
jury  has  the  testimony  without  limit  tends  to  make  a  later 
charge  upon  request  fail  of  being  effective.  We  think  the 
authorities  are  in  accord  with  this  position. 

V.  Exhibit  T  is  a  book  of  carbon  copies  of  daily  reports 
made  at  Osceola  for  the  period  between  November  5,  1913, 
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and  January  29, 1914.    In  it,  under  the  head  ''Waybills  Held 

Out  by  Glaze/'  appear  the  names  of  persons 

^'  ?^d^?e^ office'  ^^°'  **  ^  claimed,  paid  freight  aggregating 
caSonanh'rSof  $3^783.69.  Following  this  is  Written :  ''Show 
SSmfJSwiity.  as  due  on  Glaze  shortage.  A.  V.  Price,  Trav- 
eling Auditor."  This  is  not  in  defendant's 
writing.  The  State's  witness,  Price,  says  "T'*  is  a  book  of 
which  defendant  kept  "the  greatest  part."  The  abstract 
avers  without  dispute  that  "T"  is  in  the  handwriting  of 
different  parties,  only  a  part  of  which  entries  are  made  by 
the  defendant.  The  exhibit  was  objected  to,  among  other 
reasons,  because  it  is  shown  that  it  contains  entries  of  persons 
other  than  Mr.  Glaze.  The  State  responds  that,  if  Exhibit  T 
was  kept  for  the  purpose  of  showing  the  daily  business  of 
the  company,  and  its  receipts  at  the  local  office,  and  if  defend- 
ant  had' control  of  the  book,  and  it  was  his  business  to  see 
that  proper  entries  were  made  upon  the  book,  and  if  entries 
were  made  from  which  it  could  be  inferred  that  he  had 
retained  part  of  the  money  due  the  company,  the  book  would 
be  admissible.  In  Secor  v.  State  (Wis.),  95  N.  W.  942,  the 
Supreme  Court  of  Wisconsin  sustains  the  position  of  the 
State,  to  the  extent  of  holding  that,  since  the  defendant  was 
bookkeeper  of  the  company  in  the  Milwaukee  office,  and 
charged  with  general  supervision  of  the  books  kept  in  the 
business  at  that  office,  and  the  books  were  part  of  the  books 
for  the  keeping  of  which  defendant  was  responsible,  it  was 
his  duty  to  see  that  they  were  properly  kept,  and  they  were 
admissible  in  evidence  as  some  evidence,  on  the  theory  that  he 
should,  in  the  performance  of  his  duty,  have  knowledge  on 
whether  the  books  were  correctly  kept.  This,  however,  finds 
proven  what  in  this  case  the  State  merely  asserts.  Without 
reference  to  the  Wisconsin  case,  following  Staie  v,  Carmecm, 
126  Iowa  291,  at  301,  and  State  v,  Ames,  119  Iowa  680,  therein 
cited,  we  are  constrained  to  hold  that  the  objection  is  well 
taken.  We  there  hold  that  entries  on  the  books  of  the  com- 
pany, made  by  clerks  in  the  course  of  their  employment,  with- 


Sept  1916] 


State  v.  Glaze. 


471 


out  the  direction  or  knowledge  of  the  defendant,  should  not 
be  admitted  to  show  misappropriation  of  money,  with  which 
defendant  was  charged.  True,  the  defendant  does  not  show 
that  these  entries  were  made  without  his  direction  or  knowl- 
edge, but  he  was  not  required  to.  If  the  State  desired  to  use 
this  book  as  an  admission  against  him,  it  was  for  it  to  lay  the 
foundation.  The  book  should  not  have  been  permitted  to  go 
to  the  jury  in  the  absence  of  evidence  that  it  was  in  the  writing 
of  defendant,  or  that  whatever  was  there  in  the  writing  of 
others  was  done  under  the  direction  of  defendant,  or  that 
he  knew  of  entries  made  by  such  others,  and  of  what  they 
were.  If  such  foundation  could  be  laid  only  for  parts  of  the 
book,  it  should  have  been  received  with  a  caution  to  the  jury 
in  some  form  to  consider  no  part  of  it  made  by  others  without 
the  knowledge  of  defendant.  This  is  true  of  Exhibit  G  aa  well, 
and  of  Exhibit  N. 

VI.  Exhibit  Q  is  dated  February  5,  1912,  signed  by 
Johnson,  as  agent,  with  a  rubber  stamp,  and  shows  payment 
of  freight  by  Curnes  in  the  amount  of  $41.3^.    Exhibit  P  is 

signed  the  same  way,  and  shows  receipt  of 

*'  SJd?^SSaS^^    freight  from  Curnes  in  the  amount  of  $33.75, 

boolcsfcon-        and  is  dated  September  3,  1912.     Exhibit  R 

tents. 

is  signed  in  the  same  way,  and  receipts  to 
Curnes  for  freight  paid  in  the  amount  of  $37.60,  and  is 
dated  October  28,  1912.  Exhibit  0  is  a  freight  bill  or 
receipt  to  Curnes,  dated  November  18,  1912,  showing  freight 
charges  in  $25.74,  signed  by  Johnson,  agent,  with  a  rubber 
stamp,  and  is  not  the  writing  of  defendant.  Exhibit  M  is  a 
check  given  by  Cumes-Eddy  &  Company  to  J.  E.  Johnson, 
agent,  under  date  of  January  13,  1913,  and  is  for  $34.32. 
It  is  endorsed  by  the  agent  and  is  paid  by  the  drawee  bank. 
Exhibit  N  is  a  freight  bill  issued  to  said  Curnes  for  said 
amount,  and  signed  by  Johnson  in  the  same  way.  Exhibit  T 
runs  between  November  5,  1913,  and  January  29,  1914.  Ex- 
hibits N,  0,  Q  and  R  all  deal  with  matters  occurring  between 
February  5,  1912,  and  January  13,  1913,  and  do  not  appear 
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in  Exhibit  Tr  The  objectian  to  Exhibit  T  itself  is,  among 
other  things,  that  it  is  incompetent,  irrelevant  and  immate* 
rial,  and  has- not  been  properly  identified.  The  objection  to 
Exhibits  N,  0,  Q  and  R  is  that  they  are  incompetent,  irrele- 
vant and  immaterial  to  any  issue  of  the  case,  and  that  the 
books  themselves  are  the  best  evidence.  The  objection  argued 
is  merely  that  the  witness  Price  should  not  have  been  allowed 
to  say  that  these  exhibits  did  not  appear  upon  the  book 
Exhibit  T.  If  the  book  itself  were  admissible,  and  the  matters 
covered  by  the  other  exhibits  should  appear  thereon,  the  fail- 
ure to  have  these  items  appear  thereon  is  a  circumstance  for 
the  jury ;  and  the  appellant  himself  makes  a  good  argument 
for  why  the  reception  of  such  testimony  was  proper,  in  point- 
ing out  that  the  books  offered  were  difficult  for  the  ordinary 
juror  to  understand,  and  not  easily  explained.  The  real  com- 
plaint is  that  the  testimony  was  injurious.  That  is  often  true 
of  perfectly  proper  testimony,  and  is  not  in  itself  ground  for 
complaint. 

VII.  Some  complaint  is  made  because  Price  testified  that 
money  Evidenced  by  Exhibit  M  was  not  accounted  for  to  the 
company,  and  that  Entries  in  Exhibit  0  show  that  in  this  he 
told  an  untruth.  If  this  be  so,  that  was  argument  for  the 
jury,  but  is  not  ground  for  reversal. 

VIII.  In  Instruction  14,  the  court  said  that,  if  **the 
shortage,  if  any,  was  caused  and  occasioned  by  reason  of  the 
money  being  taken  by  some  person  other  than  the  defendant, 

as  claimed  by  him,  then  the  defendant  would 
^'  ^^tTSct^^^^''  not    be    guilty."    Instruction     15    further 
c  ency.  charges  that  the  defendant  claims  that,  as  to 

any  items  of  account  which  he  had  collected  and  placed  on 
the  books  of  the  railroad  company,  and  on  which  he  had  failed 
to  remit  or  account,  the  money  so  collected  had  been  wrong- 
fully taken  from  the  drawer  where  kept,  without  fault  on  his 
part,  and  he  had  not  appropriated  any  of  the  money  of  the 
railroad  included  in  the  alleged  shortage.  In  Instruction  15, 
it  is  said : 


■ 
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"The  defendant  claims  that,  of  the  items  comprising  said 
alleged  sum  as  claimed  by  the  State,  he  obtained  a  draft  or 
drafts,  and  remitted  the  same  to  the  said  C,  B.  &  Q.  R.  R.  Co. ' ' 

The  charge  then  continued  to  say  that,  on  the  other  hand, 
if  the  jury  found  that  defendant  was  short  in  his  accounts, 
but  that  the  shortage,  if  fmy,  was  caused  by  someone  other 
than  the  defendant  stealing  and  appropriating  the  money, 
"and  if  the  state  has  failed  to  prove  beyond  a  reasonable  doubt 
that  the  defendant  wrongfully  embezzled  and  appropriated 
money,  checks,  or  drafts  of  the  railroad  to  his  own  use,  the 
verdict  should  be  not  guilty." 

Appellant  complains  that  the  statement,  "defendant 
would  not  be  liable  if  someone  other  than  he  stole  and  appro- 
priated the  money,*'  is  prejudicially  misleading  and  unduly 
limiting,  because  the  effect  of  it  is  to  tell  the  jury  that  the 
shortage  could  occur  only  by  someone  other  than  defendant's 
stealing  and  appropriating  the  money.  This  would  be  erro- 
neous, were  this  the  true  construction,  but  we  do  not  think 
the  charge  could  thus  have  been  understood.  A  statement 
that,  if  a  shortage  occurred  in  a  given  way,  defendant  is  not 
liable,  is  not  in  reason  to  be  understood  as  saying  that  he 
must  be  convicted  unless  the  shortage  occurred  in  that  way. 

As  to  the  other  statement,  the  complaint  is  made  that  it, 
too,  was  an  undue  limitation,  and  unduly  narrowed  the  con- 
tentions made  in  the  case.  It  is  admitted  that  there  was  testi- 
mony from  which  the  jury  might  find  that  there  was  failure 
to  remit  because  someone  had  taken  money  from  the  drawer, 
but  it  is  said  that  they  might  have  found,  too,  that  the  short- 
age was  occasioned  by  something  other  than  that.  This  is  a 
repetition  of  the  former  complaint,  and  the  answer  to  it  is 
the  answer  to  this.  The  defendant  was  not  thereby  limited 
to  this  one  theory.  It  amounted  to  telling  the  jury  that,  if 
they  found  from  the  evidence  that  money  had  been  taken 
from  the  drawer,  they  could  not  convict.  We  are  unable  to 
see  how  this  precluded  it  from  finding  that  the  shortage 
occurred  in  some  other  way. 
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IX.  Section  5302  of  the  Code  of  1897  provides  that,  in 
an  indictment  for  embezzlement,  it  shall  be  sufficient  to  allege 
the  embezzlement  or  fraudulent  conversion  to  have  been  of 

money  generally,  without  designating  the  par- 

^^'  Airo  iNTOBMA-    ticiiiar  species,  and  proof  that  the  defendant 

ty^^mbezzie^    c-ubezzled  any  money  or  bank  note  will  be 

ment:  "money,  .  i  ,  i 

checksand        sufficient  to  Support  the  averment,  although 

CXi  &X  U9»  ^^^ 

the  particular  species  be  not  proved.  The  in- 
dictment here  charged  the  receiving  as  cashier  of  "money, 
checks  and  drafts"  belonging  to  the  employer;  that  there  was 
an  embezzlement  of  **the  aforesaid  sum  of  money." 

The  defendant  complains  because  the  State  was  not  com- 
pelled to  elect  whether  it  would  rely  for  a  conviction  upon  the 
defendant's  having  embezzled  money  or  checks  or  drafts.  He 
insists  further  that  there  was  no  evidence  to  support  the 
charge  of  embezzling  checks  or  drafts.  He  says  that  while, 
under  the  statute,  it  was  perhaps  unnecessary  to  be  specific 
on  just  what  was  embezzled,  this  presents  a  case  of  needless 
allegation  which  must  be  strictly  proven  as  laid;  that  the 
court  erred  in  making  it  possible  for  the  jury  to  find  defend- 
ant guilty  of  embezzling  checks  or  drafts ;  that  it  should  have 
told  it  that  there  was  no  evidence  to  justify  a  verdict  for  such 
embezzlement ;  and  that,  assuming  there  was  no  error  in  refus- 
ing to  compel  the  State  to  elect,  it  was  yet  error  not  to  sustain 
the  motion  to  direct  on  account  of  failure  to  prove  said  allega- 
tions of  the  indictment. 

If  distinct  crimes  are  charged,  the  prosecution  should  be 
required  to  elect.  State  v.  Fidment,  35  Iowa  541;  Stcete  v. 
Abrahams,  6  Iowa  117.  But  distinct  crimes  were  not  charged. 
The  indictment  avers  merely  that  money,  checks  and  drafts 
were  received  and  collected.  Even  if  it  were  charged  that  it 
was  money,  checks  and  drafts  that  were  converted  and  em- 
bezzled, there  would  be  no  duplicity.  As  well  say  that  an 
indictment  for  larceny,  being  required  to  show  that  more  than 
$20  in  value  was  taken  by  a  single  theft,  charged  several 
crimes  because  it  averred  that  the  property  stolen  in  one 
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theft  consisted  of  a  calf  worth  $15  and  a  pig  worth  $6.  It 
does  not  constitute  multiplicity  to  charge  that  both  money 
and  drafts  were  taken,  unless,  in  the  language  of  Brown  v. 
State,  18  Ohio  St.  496,  there  should  be  a  limiting  and  particu- 
larizing, such  as  putting  ''as  many  counts  in  an  indictment 
as  there  were  dollars  of  money  embezzled."  Passing  that, 
while  the  indictment  does  say  that  those  things  were  received, 
the  crime  charged  is  that  of  embezzling  just  money.  As  seen, 
the  statute  permits  the  indictment  to  allege  an  embezzlement 
of  money  generally,  without  designating  its  particular  species. 
As  for  variance  and  strict  proof  of  needless  allegation, 
there  is  no  quarrel  over  the  rule,  and  we  held,  in  State  v.  Cad- , 
well,  79  Iowa  473,  that,  where  an  indictment  charged  that 

defendant  obtained  money  fraudulently  by 

^^'  MBNT^evI-        use  of  his  individual  draft,  there  could  not 

ance: 'proving    bc  put  in  cvidcncc  a  draft  drawn  by  him  as 

leged :  when      cashier  of  a  bank  in  which  he  was  interested 

not  f ataL 

as  a  partner,  and  drawn  by  him  as  cashier 
in  the  name  of  such  bank.  So,  too,  it  has  been  held  that, 
where  force  is  charged  in  a  statute  rape,  it  must  be  proven, 
though  it  need  not  have  been  charged.  But  the  draft  excluded 
in  the  Cadwell  case  would  have  been  admissible  if  the  indict- 
ment had  averred  that  the  money  was  obtained  by  a  draft 
drawn  by  the  defendant,  or  one  drawn  by  him  as  cashier. 
If  the  embezzlement  charged  was  that  of  both  money  and 
drafts,  it  would  not  be  a  failure  of  proof  to  prove  that  money 
only  or  drafts  only  were  embezzled.  To  prove  \&s^  than  is 
charged  is  not  material,  if  enough  be  proved  to  sustain  con- 
viction. State  V,  McAmnch,  172  Iowa  96.  If,  as  is  the  fact, 
nothing  but  the  embezzling  of  money  was  charged,  then  there 
is  no  case  of  proving  needless  allegation  nor  of  vari^mce. 

There  was  no  needless  allegation,  and  the  very 
12.  Embezzle-        thing  averred  was  proved.     Nor  should  the 

MBNT :  agents  ^  ^ 

"cashterT"  sS-    State  have  been  compelled  to  elect  whether  it 
proSf?  election,  would  prosecute  defendant  upon  the  claim 

that  he  embezzled  as  servant  or  as  cashier. 
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Section  4841,  Code,  1897,  provides  that  ** whoever"  embezzles, 
etc.,  money,  etc.,  which  may  be  the  subject  of  larceny,  shall 
be  guilty  of  larceny.    Code  Section  4842  is  that: 

'*If  any  officer,  agent,  clerk  or  servant  of  any  corporation 
or  voluntary  association,  or  if  any  clerk,  agent  or  servant  of 
any  private  person  or  copartnership  .  .  .  embezzles  .  .  . 
any  money  or  property  of  another  ...  he  is  guilty  of 
larceny." 

Cashier  is  not  mentioned  in  this  statute.  Unless  a  cashier 
be  either  an  agent  or  servant,  a  cashier  may,  on  defendant's 
theory,  embezzle  without  punishment.  This  is  not  so,  because 
the  cashier  is  either  a  clerk  or  servant,  or  is  perhaps  both.  It 
was  sufficient  to  prove  that  defendant  was  either  the  servant 
or  cashier  of  the  railroad  company.  The  charge  was  that  he 
received  the  money  which  he  embezzled  as  cashier;  that  he 
did  so  while  in  the  employ  of  the  Chicago,  Burlington  & 
Quincy  Railway,  as  cashier.  There  was  no  averment  in  terms 
that  he  was  a  servant ;  there  was  that  he  was  a  cashier.  Em- 
bezzlement by  a  cashier  is  punishable,  and  no  reason  can  be 
conceived  why  there  should  have  been  an  election  on  prosecut- 
ing him  except  as  cashier. 

X.  The  defendant  is  entitled  to  know  by  allegation 
whether  the  State  intends  to  show  ownership  in  individuals, 
in  a  firm  composed  of  individuals,  or  in  a  corporation.    SioXe 

V.  Kelley  (Mo.),  105  S.  W.  606.    It  has  been 

"'  SJSSJ^^Jner-    held  that,  on  a  charge  of  foi^ry  of  a  draft 

ei^:^cOTTOra-   of  a  mining  company,  testimony  that  witness 

was  president  of  the  company,  and  found  the 
forged  draft  in  its  vouchers,  was  sufficient  proof  that  the 
company  was  a  corporation  de  facto.  People  v.  Frank,  28 
Cal.x  507.  And  so  of  testimony  that  the  company  known  by 
the  name  given  in  the  indictment  was  a  corporation  de  facto 
and  doing  business  as  such.  People  v.  Barric,  49  Cal.  342.  In 
People  t\  Hughes,  29  Cal.  257,  defendant  was  charged  with 
burning  a  building  insured  by  a  duly  incorporated  company, 
of  the  name  Hartford  Insurance  Company.    A  witness  testi- 
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fied  that  he  was  acting  as  the  agent  of  the  corporation  having 
the  insurance,  delivered  the  policy,  and  that  it  was  received 
by  defendant,  and  it  was  held  that  from  this  the  jury  might 
well  find  the  de  facto  existence  of  the  corporation. 

The  indictment  here  charges  that  defendant  was  in  the 
employ  of  the  Chicago,  Burlington  &  Q.  Bailroad  Com- 
pany in  the  freight  office  of  said  railway  at  Osceola,  Iowa, 
and  that  said  railway  company  is  a  corporation  and  doing 
business  in  Clarke  County,  Iowa.  It  is  submitted  that  the 
State  had  the  burden  of  proving  each  of  these  allegations,  and 
that  there  is  a  failure  of  proof.  The  State  did  have  such 
burden,  but  we  disagree  with  the  claim  that  the  jury  might 
not  find  the  same  to  have  been  sustained.  Under  the  authori- 
ties above  referred  to,  there  was  an  abundance  of  evidence 
that  defendant  was  the  employee  of  the  railway  company  dur- 
ing the  period  covered  by  the  indictment,  and  an  abundance 
of  testimony  that  it  was  doing  business  as  a  railroad  and 
conducting  a  freight  office  at  Osceola,  in  Clarke  County. 
There  is  the  evidence  that  the  book  Exhibit  T  was  a  copy  of 
the  daily  reports  for  the  business  done  by  the  railway  com- 
pany at  Osceola;  and  the  evidence  of  Price  that  it  was  a  book 
containing  daily  reports  of  the  Chicago,  Burlington  &  Quincy 
Railroad  Company,  Osceola  freight  office,  showing  the  freight 
received.  All  through  the  record  there  is  evidence  from  which 
a  jury  is  not  only  justified  in  finding  all  that  the  defendant 
insists  should  have  been  shown  on  this  head,  but  which  would 
make  it  difficult  to  justify  a  refusal  to  so  find  from  it. 

XI.  It  is  not  seriously  pressed  upon  us  that  there  was 
not  sufficient  evidence  to  take  the  case  to  the  jury,  and  we 
are  of  opinion  that  the  point  is  not  well  taken. 

For  the  errors  pointed  out  in  Divisions  I,  IV  and  V,  there 
must  be  a  reversal. — Reversed  and  Remanded. 

Evans,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 
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American  Express  Company,  Appellee,  v.  Des  Moines 

National  Bank,  Appellant. 

APPEAL  AND  EBBOB:    Bevlew— Evidence— Uxunipported  Theory— 

1  Fair  Question  of  Fact.  Conceding  that  the  truth  of*  a  theory 
is  not  established  by  circumstantial  evidence  which  is  just  as  con- 
sistent with  the  nonexistence  of  the  truth  of  the  theory  as  with 
ite  existence,  yet  it  ^  a  principle  applicable  to  cases  of  circum- 
atantiai  evidence  alone»  It  has,  by  its  very  terms,  no  application 
to  a  case  wherein  the  theory  presented  has  support  in  both  direct 
and  circumstantial  evidence,  and  wherein  is  presented  a  fair 
question  of  fact,  for  the  jury,  not  for  the  appellate  court. 

EVIDENCE:    Belevancy,  Materiality  and  Competency— Necessity  for 

2  Foundation — ^Theft  by  Employee.  If  offered  testimony  goes  no 
farther  than  to. furnish  a  peg  upon  i^hich  the  jury  may  hang  a 
mere  conjecture,  it  is  fatally  lacking  in  foundation. 

PRINCIPLE  APPLIED:  A  Des  Moines  bank  shipped  to  the 
Bank  of  Irwin  a  package  supposed  to  contain  $2,000.  The  package 
passed  through  the  hands  of  several  of  the  employees  of  the  express 
company,  but,  when  it  reached  the  Bank  of  Irwin,  it  contained 
nothing  but  waste  paper.  The  express  company  paid  the  loss  to 
the  Bank  of  Irwin  and  brought  suit  against  the  Des  Moines  bank, 
on  the  theory  that  the  money  had  been  fraudulently  taken  from 
the  package  by  some  employee  of  the  bank  before  it  was  delivered 
to  the  express  company.  The  Des  Moines  bank  defended  on  the 
theory  that  some  employee  of  the  express  company  abstracted  the 
money.  The  express  company  (plaintiff)  sought  to  show  that,  at 
the  time  it  received  the  package,  one  Spencer  was  in  the  employ 
of  the  defendant  bank,  and  was  subsequently  convicted  of  embez- 
zling the  funds  of  the  bank.  It  was  not  shown  that  Spencer 
handled  or  had  access  to  the  package.  Held,  the  offered  evidence 
was  not  admissible  because  of  lack  of  proper  foundation. 

EVIDENCE:    Belevancy,  Materiality  and  Competency-Condition  of 

3  Billed  Money  Package.  Any  evidence  that  tends  in  any  reason- 
able degree  to  establish  the  probability  or  improbability  of  a  fact 
in  issue,  no  maiter  how  slight  its  weight  may  he,  is  relevant.  So 
held  in  regard  to  the  condition  of  a  rifled  money  package. 

PRINCIPLE  APPLIED:  (Pacts  additional  to  those  under  No. 
2.)  The  rifled  package  was  not  produced  at  the  trial,  having  been 
lost,  and  it  became  material  to  show  its  condition  when  delivered 
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to  the  Bank  of  Irwin.  When  delivered  to  the  Bank  of  Irwin,  the 
employee  in  charge  tore  off  a  comer  of  the  envelope,  inserted  his 
finger  and  ripped  down  the  end,  discovering  soft  mucilage  which 
adhered  to  his  finger.  After  the  theft  was  discovered,  the  package 
was,  at  different  times,  in  possession  of  a  special  agent  of  the 
express  company,  officers  of  the  Des  Moines  bank,  and  a  bonding 
company.  The  special  agent  testified  that,  «when  he  first  ^saw  the 
package,  the  paper  under  the  seal. of  the  envelope  was  smooth, 
clean,  and  with  no  appearance  of  having  been  tampered  with.  At 
one  time  the  package  was  taken  to  Chicago,  and  later  expressed 
hack  to  Des  Moines.  The  Bank  of  Irwin  brought  suit  against  the 
express  company  to  recover  the  loss,  and  on  the  trial  of  that  cause, 
some  five  months  later,  one  of  the  attorneys  for  the  bank  carefully 
examined  the  package.  At  the  instant  trial,  it  was  shown  that 
the  package  was  in  substantially  the  same  condition  at  the  time 
of  the  trial  of  the  Bank  of  Irwin  v.  Express  Company,  as  it  was 
when  received  by  the  Bank  of  Irwin,  all  the  persons  having  pos- 
session thereof,  after  the  theft  was  discovered,  testifying  in  rela- 
tion thereto.  Held,  it  was  error  to  refuse  to  permit  the  attorney  in 
the  instant  trial  to  testify  as  to  the  condition  of  the  package  at 
the  time  he  examined  it.  Held,  also,  the  foundation  for  the 
testimony  of  the  said  attorney  was  sufficiently  shown. 

EVIDENOE:    Belevancy,  Materiality  and  Competency— Conditloii  of 

4  Blfled  Money  Package — Foundation.  The  foundation  for  the 
introduction  of  relevant  evidence  in  regard  to  the  condition  of  an 
object  or  thing  at  the  time  in  issue  is  sufficiently  shown  by  evi- 
dence that  the  condition  of  the  said  object  or  thing  at  the  time 
witness  acquired  his  knowledge,  and  at  the  time  in  issue,  was 
substantially  the  same.  So  held  in  regard  to  the  condition  of  a 
rified  money  package. 

PRINCIPLE  APPLIED:     See  No.  3. 

APPEAL    AND    EBBOB:     Bevlew — ^Ezdndlng    Qnestlon--4hiflicient 

5  ^Showing  as  to  Evidence  Sought.  Counsel  who  has  his  question 
excluded  must  see  to  it  that  the  record  shows  what  evidence  was 
sought  to  be  elicited  by  the  question.  This  may  sufficiently  appear 
(a)  by  the  form  of  the  question  itself,  or  (b)  by  counsel's  state- 
ment as  to  what  he  expects  to  elicit.  In  instant  case,  heldf  the 
question  sufficiently  indicated  the  evidence  sought. 

PRINCIPLE  APPLIED:  (See  facts  under  Noe.  2  and  4.)  The 
question  asked  the  witness  in  instant  case  was  ''Will  you  now 
describe  to  the  jury  the  condition  of  the  envelope  as  it  appeared 
or  when  you  examined  it?" 

Salingeb,  J.,  dissents  as  to  the  application  made  of  the  principle. 
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Appeal  from  Polk  District  Court. — James  P.  Hewitt,  Judge. 

Monday,  May  17,  1915. 

Rehearing  Denied  Tuesday,  September  26, 1916. 

Opinion  states  the  facts.     Trial  to  a  jury,  verdict  and 
judgment  for  the  plaintiff.     Defendant  appeals. — Reversed. 

Clark,  Byers  &  Hutchinson,  for  appellant. 

Lyon  dk  Lyon,  T.  J.  Fitzpoftrick,  Parker,  Parrish  &  Miller 
and  A.  0,  Rippey,  for  appellee. 

Qaynor,  J. — The  following  facts  appear  without  dispute 
in  this  record:  That  on  or  about  the  20th  day  of  October, 
1902,  the  defendant  bank,  through  Robert  Macartney,  one  of 
its  agents,  a  receiving  teller,  delivered  to  one  W.  A.  MerrilJ* 
one  of  defendant's  agents,  at  the  office  of  the  plaintiff,  in  the 
city  of  Des  Moines,  a  sealed  package  for  transmission,  con- 
signed to  the  Bank  of  Irwin,  at  Irwin,  Iowa ;  that,  at  the  time 
the  package  was  delivered  by  Macartney  to  Merril,  there  was 
endorsed  thereon  what  the  jeontents  of  the  package  purported 
to  be,  to  wit,  $2,000  in  currency.  The  plaintiff  accepted  the 
package  and  undertook  to  transmit  it  to  the  consignee,  believ- 
ing at  the  time  that  it  contained  $2,000,  and  issued  its  receipt 
therefor  to  the  defendant  bank.  The  plaintiff  claims  that 
it  transmitted  said  package  so  sealed,  in  the  condition  in  which 
it  was  received,  and  delivered  it  at  its  destination  to  the  con* 
signee  at  Irwin,  Iowa,  on  October  21, 1902,  and  plaintiff  claims 
that,  within  a  few  minutes  after  the  delivery  to  the  Bank  of 
Irwin,  it  was  opened  by  one  A.  McMullen,  then  in  charge  of 
said  bank,  and,  upon  being  opened,  it  was  found  to  contain 
pieces  of  paper  cut  the  size  of  national  bank  currency  and  of 
no  value  whatever.  The  plaintiff's  contention  is  that  the 
package  was  in  the  same  condition  at  the  time  it  was  delivered 
by  the  defendant  to  it  for  transmission  as  it  was  found  to  be 
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in  at  the  time  it  was  delivered  at  its  destination.  The  defend- 
ant's contention  is  that  the  package,  at  the  time  it  was  deliv- 
ered to  the  plaintiff  company,  contained  $2,000  in  currency, 
and  that,  if  it  was  not  received  at  the  Bank  of  Irwin  with 
the  $2,000  enclosed  in  the  package,  the  $2,000  had  been 
extracted  therefrom  after  it  went  into  the  hands  of  the  plain- 
tiff company  for  transmission.  The  cause  was  tried  to  a  jury, 
a  verdict  returned  for  the  plaintiff,  judgment  upon  the  ver- 
dict, and  defendant  appeals. 

The  evidence  discloses  that,  on  the  20th  day  of  October, 
1902,  defendant  received  from  the  Bank  of  Irwin,  Iowa,  an 
order  by  mail  for  $2,000  in  currency,  to  be  shipped  to  it  by 
express ;  that,  immediately  upon  the  opening  of  the  bank  that 
morning  for  business,  a  package  was  prepared  by  the  paying 
teller,  Richard  H.  Collins,  in  one  of  the  regular  American 
Express  Company's  currency  envelopes,  and  addressed  to  the 
Bank  of  Irwin  at  Irwin,  Iowa,  and  the  amount  which  was 
supposed  to  be  contained  in  the  envelope  was  written  on  the 
face,  to  wit,  $2,000;  that  the  envelope  was  sealed  by  Collins 
and  delivered  to  Robert  Macartney,  the  receiving  teller ;  that 
it  was  the  duty  of  Macartney  to  seal  the  envelope  with  wax 
seals  bearing  the  stamp  of  the  bank,  three  seals  being  placed 
on  each  envelope,  one  in  the  center,  and  one  at  either  end. 
The  envelope  was  sealed  in  the  ordinary  way  of  sealing  let- 
ters. On  the  same  morning,  five  or  six  other  money  packages 
were  shipped  by  express  by  the  bank,  all  of  which  were  put 
up  by  the  paying  teller,  Collins,  and  delivered  to  Macartney. 
Macartney  made  up  the  only  other  package  sent  out  that 
morning.  One  of  the  packages  so  made  up  was  to  go  out  over 
the  United  States  Express,  and,  in  order  to  get  the  package  to 
this  express  ofSce  in  time  to  catch  the  first  train,  Macartney 
was  unable  to  seal  all  the  packages  of  currency  which  he  had 
for  shipment,  before  going  to  the  United  States  Express  office. 
He  went  to  the  United  States  Express  office  and  was  absent 
from  the  bank  about  10  or  15  minutes,  during  which  time  the 
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other  money  packages,  sealed  and  unsealed,  were  left  lying  on 
the  counter  in  his  ca^e,  next  to  the  paying  teller's  cage.  On  his 
return,  the  remaining  packages  were  sealed,  including  the  one 
in  controversy,  after  which  he  entered  the  record  of  the  several 
packages  in  the  book  kept  for  that  purpose,  and  then  went 
to  the  plaintiff's  oflBce,  about  9:15  A.  M.,  and  delivered  the 
package  in  controversy  to  Walter  A.  Merril,  plaintiff's  agent. 
At  the  time  the  package  was  delivered  to  Merril,  it  was  sealed 
in  the  manner  above  described,  and  Macartney  received  from 
Merril  the  receipt  of  the  express  company  for  the  package, 
purporting  on  its  face  to  contain  $2,000.  Merril  had  no 
knowledge  of  the  contents  of  the  package  other  than  was 
stated  on  its  face.  The  package  did  not  reach  the  office  of  the 
plaintiff  company  in  time  to  go  out  on  the  morning  traiuy  and 
was  held  in  Des  Moines  until  evening  of  October  20th,  and 
Merril  claims  that  during  that  time  the  package  was  kept  by 
him  in  a  combination  stationary  safe,  he  being  the  only  one 
having  the  combination;  that,  about  6  o'clock  that  evening, 
Merril  delivered  the  package,  as  he  claimed,  in  the  same  con- 
dition in  which  he  received  it,  to  Stanley  F.  Howard,  who,  at 
the  time,  had  charge  of  the  depot  for  plaintiff  company. 
Howard  claims  that  he  examined  the  seals  on  the  package, 
found  them  intact,  apparently  in  perfect  condition,  and  re- 
ceipted to  Merril  for  the  same;  that,  about  8:30,  Howard 
delivered  it  to  E.  W.  Jacks,  the  express  company's  messenger 
running  between  Des  Moines  and  Tama,  taking  Jacks'  receipt 
therefor,  and  that  it  was  in  the  same  condition  then  in  which  he 
received  it  from  Merril.  Jacks  claimed  that  he  examined  the 
seals  when  he  received  the  package,  and  they  were  in  perfect 
condition ;  but  he  says  that,  while  it  appeared  to  be  in  perfect 
condition,  he  noticed  that  the  edges  seemed  very  sharp,  and, 
in  signing  his  name  on  the  package,  his  signature  looked  like 
dotted  marks ;  that  the  surface  of  the  package  was  rough ;  that 
he  carried  the  package  to  Ames  in  the  same  condition  in  which 
he  received  it,  and  delivered  it  to  E.  W.  Rutherford,  who  was 
the  night  transfer  man  for  the  plaintiff  company  at  that  place. 
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Rutherford  receipted  to  Jacks  for  the  package.  He  says  that 
he  then  examined  the  package  and  found  the  seals  intact,  and 
found  nothing  to  indicate  that  the  package  had  been  tampered 
with;  that  he  received  the  package  about  11:10  P.  M.,  and 
held  it  until  4 :10  the  next  morning,  at  which  time  he  delivered 
it  to  Henry  Marsh,  express  company's  messenger  running 
from  Chicago  to  Omaha;  that  Marsh,  when  he  received  it, 
placed  the  package  in  a  stationary  safe  and  locked  the  safe. 
Marsh  testifies  that  he  carried  the  package  as  far  as  Carroll, 
where  the  agent  Creed  entered  the  car,  placed  the  dial  on  the 
safe,  and,  after  the  padlock  was  removed  by  Marsh,  the  safe 
was  opened  and  the  package  handed  to  Creed. 

Creed  testifies  that  he  saw  there  were  three  seals  on  the 
package  when  it  was  handed  to  him ;  that,  when  it  was  received 
by  him,  he  took  it  in  a  portable  safe  across  the  platform  to  the 
train  going  south,  and  handed  it  to  the  express  agent  on  that 
run  about  5  or  10  minutes  after  he  received  it ;  that  he  received 
it  from  Marsh  about  5 :50  A.  M.  Creed  testifies  that  he  turned 
it  over  to  one  Slater,  the  express  agent  for  the  plaintiff  run- 
ning between  Carroll  and  Audubon.  This  was  the  first  ruA 
for  Slater,  the  first  day  he  worked  for  the  company  as  mes- 
senger. In  the  car  with  Slater  at  the  time  was  another 
express  messenger  by  the  name  of  T.  J.  Powell,  whose  run  was 
from  Manning  to  Harlan,  but  who  lived  at  Carroll  and  dead- 
headed it  from  Carroll  to  Manning. 

Slater  testified  that  he  placed  the  package  in  a  portable 
safe ;  that  it  remained  there,  except  that  at  one  time  he  took 
it  out  for  checking  purposes,  at  which  time  he  examined  and 
found  the  seals  in  good  condition,  the  seals  unbroken,  the  glue 
on  the  envelope,  and  not  open  in  any  manner,  and  it  seemed 
to  be  intact.  When  they  reached  Manning,  Slater  testifies 
that  he  delivered  the  package  to  T.  J.  Powell,  who  had  the  run 
from  Manning  to  Harlan.  Powell  receipted  to  Slater  for  it, 
and  he  testifies  that  he  examined  the  seals ;  that  they  were  in 
good  condition,  and  were  not  cracked  or  broken,  and  the 
package  was  not  loose  where  the  glue  fastened. 
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Irwin  is  the  second  stop  after  leaving  Manning.  Upon 
reaching  Irwin^  Powell  claims  that  he  delivered  the  package 
to  one  Peter  Nelson,  who  was  the  agent  for  the  express  com- 
pany at  Irwin.  Nelson  receipted  for  the  package.  Nelson 
testifies  that  he  examined  the  seals,  looked  to  see  if  the  mes- 
senger's signature  was  on  the  package ;  that  the  seals  were  all 
right,  were  good  seals,  and  Powell's  name  was  on -the  package; 
that,  after  attending  to  some  duties,  he  took  the  package  to 
the  Bank  of  Irwin  where  he  found  Allison  McMullen,  son  of 
the  cashier,  in  charge  of  the  bank.  That  was  about  20  or  25 
minutes  after  he  received  the  package.  He  delivered  it  to 
McMuUen  and  took  his  receipt  therefor,  and  returned  to  his 
duties  at  the  depot ;  that  a  few  minutes  afterward,  McMullen 
came  to  the  depot  and  told  him  that  when  he  opened  the  pack- 
age he  found  it  contained  only  slips  of  paper.  There  was  no 
currency  in  the  package.  Nelson  then  returned  to  the  bank 
and  was  given  the  package  and  its  contents. 

McMidlen  testifies  that,  at  the  time  he  received  the  pack- 
age from  Nelson,  he  examined  it,  looked  at  the  seals ;  that  they 
were  intact  and  apparently  in  perfect  condition.  Thereupon, 
Nelson  notified  plaintiff  company.  It  appears  that  thereafter 
the  Bank  of  Irwin  brought  suit  against  the  express  company, 
and  in  that  suit  obtained  judgment  against  the  company, 
which  was  subsequently  paid  by  the  plaintiff  herein. 

Powell  testified,  in  addition  to  what  is  hereinbefore  stated, 
that,  at  the  time  he  turned  the  package  over  to  Nelson,  he 
noticed  that  the  package  had  marks  on  it  that  looked  like 
dirt ;  that  it  had  been  handled  with  dirty  hands;  that  it  looked 
bulky  and  out  of  proportion. 

Mr.  Collins,  testifying  for  defendant  bank,  said : 

*  *  1  put  up  the  money  in  the  envelope,  $2,000,  and  sealed 
it  with  gum  or  glue  and  turned  it  over  to  Mr.  Macartney. 
Handed  it  to  him  through  a  little  gate  between  our  cages. 
He  was  standing  in  his  cage  facing  me,  waiting  for  these 
orders.  After  Macartney  received  the  package,  he  sealed  it 
with  sealing  wax  and  put  on  the  impression  of  the  bank  seal. 
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This  sealing  place  was  about  8  or  10  feet  from  my  cage  and 
in  full  view  of  my  cage.  I  directed  the  envelope  and  wrote 
on  it,  'Bank  of  Irwin,  Irwin,  Iowa,'  I  delivered  the  package 
to  Macartney  before  he  took  it  to  the  express  office.  He  made 
one  trip  to  the  United  States  Express  office  before  he  took  the 
Irwin  package.  While  he  was  gone  to  the  United  States 
Express  office,  the  Irwin  package  was  lying  on  his  desk,  was 
in  plain  view  of  my  cage  from  the  time  he  went  until  he 
returned.  No  one  entered  his  cage  during  his  absence.  The 
package  was  made  up  probably  of  5's,  10 's  and  some  20 's. 
From  the  time  I  went  into  the  bank  that  morning  until  the 
package  was  taken  by  Macartney  to  the  office,  there  was  no 
one  entered  my  cage  or  Macartney's  cage.  In  putting  the 
money  in,  I  simply  took  an  envelope,  wet  the  mucilage  on 
the  flap  with  my  tongue  and  folded  it  over  that  way,  and 
stuck  it  together  and  handed  it  to  Macartney.  The  package, 
after  I  put  it  up,  was  not  handled  by  any  ,other  person  but 
Macartney  and  myself,  until  he  took  it  from  the  Des  Moines 
National  Bank  to  the  express  office." 

Macartney  testified  substantially  the  same  as  Collins,- and 
further  testified  that  he  did  not  take  any  money  out  of  the 
package  that  was  addressed  to  Irwin,  nor  did  anyone  else,  to 
his  knowledge,  after  it  was  delivered  to  him ;  that  he  delivered 
it  to  plaintiff  express  company  in  the  same  condition  in  which 
he  took  it  from  the  bank. 

Allison  McMullen  testified  that,  when  Peter  Nelson  deliv- 
ered to  him  the  package  in  question,  it  contained  no  money ; 
that,  in  opening  the  envelope  that  was  supposed  to  contain 
the  money,  he  tore  off  the  upper  left-hand  comer  first,  just  a 
small  comer,  and  then  ripped  down  the  edge  with  his  finger ; 
that  he  then  reached  in  to  pull  out  the  money,  and  pulled  out 
paper  instead;  that,  as  he  tore  the  envelope  down  the  edge, 
the  mucilage  stuck  to  his  finger,  and  as  he  pulled  out  the 
paper  the  mucilage  stuck  to  the  top  of  the  thumb, — ^it  was 
soft  enough  to  stick  to  his  thumb;  that  he  immediately  went 
and  informed  Nelson ;  that  no  part  of  the  seals  was  broken ; 
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that  the  slips  of  paper  in  the  envelope  were  about  the  size  of 
bills  of  currency. 

This  is  practically  the  substance  of  all  the  testimony 
relating  directly  to  the  matter  in  controversy,  and  we  are 
asked  to  say  upon  this  record  that  a  new  trial  should  have 
been  granted  on  the  ground  that  the  testimony  still  fails  to 
establish  plaintiff's  contention. 

Defendant  alleges  and  urges  18  separate  assignments  of 
error,  but  all  are  included  in  three  divisions:  (1)  Error  in 
admission  and  rejection  of  testimony;  (2)  error  in  the  con- 
duct of  the  trial  and  in  the  submission  of  the  case  to  the  jury ; 
(3)  error  in  overruling  defendant's  motion  for  a  new  trial, 
and  permitting  the  verdict  of  the  jury  to  stand.  We  will 
take  up  the  assignments  in  the  reverse  order. 

Did  the  court  err  in  refusing  to  set  aside  the  verdict  and 
grant  the  plaintiff  a  new  trial  ?  The  burden  of  proof  in  this 
cas6  rested  on  the  plaintiff,  and,  to  entitle  the  plaintiff  to 

recover,  it  was  necessary  that  it  establish  its 

1.  Appeal  AND  KB-  claims  and  contention  by  a  preponderance  of 

sup^rteAthe-    *^®  evidence.     The  court,  in  its  instructions 

Son  oMact^'    t^  the  jury,  said  that  they  are  the  judges  of 

the  credibility  of  the  witnesses  and  the  weight 
to  be  given  to  their  testimony ;  that,  in  weighing  the  testimony 
of  each  witness,  they  should  take  into  consideration  his  age. 
intelligence,  strength  of  memory,  means  of  knowledge,  his 
relation  or  feeling  towards  the  parties,  his  interest,  if  any,  in 
the  result  of  the  suit,  his  demeanor  while  testifying,  the  rea- 
sonableness or  unreasonableness  of  the  matters  testified  to, 
whether  corroborated  or  contradicted  by  other  witnesses.  The 
jury  was  told  that  the  phrase  "preponderance  of  the  evi- 
dence" means  in  law  simply  the  greater  weight  of  the  evi- 
dence, and  the  weight  of  the  testimony  was  for  the  jury  in 
determining  where  the  preponderance  of  the  evidence  lies.  If 
the  jury  believed  that  the  plaintiff's  contention  was  true;  that 
the  package  delivered  by  Macartney  to  Merril  was  transmitted 
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over  the  plaintiff's  lines  through  the  hands  of  its  different 
agents ;  and  that  the  package  was  not  tampered  with  or  money 
extracted  from  it  during  its  transmission;  and  that,  when  it 
reached  Irwin  and  came  into  the  hands  of  McMullen,  it  was 
in  the  same  condition  in  which  it  was  at  the  time  it  was  deliv- 
ered by  Macartney  to  Merril,  and  that  it  then  contained  no 
money,  the  jury  would  be  justified  in  believing  that  there 
was  no  money  in  the  package  at  the  time  it  was  delivered  by 
Macartney  to  Merril.  On  the  other  hand,  if  the  jury  believed 
that,  at  the  time  Macartney  delivered  the  package  to  Merril, 
it  did,  in  fact,  contain  the  money  claimed  to  have  been  placed 
in  it  by  Macartney,  and  that,  thereafter,  it  was  found  not  to 
contain  the  money,  the  jury  would  be  justified  in  concluding 
that  the  money  had  been  removed  from  the  package  sometime 
after  it  had  reached  the  hands  of  Merril  on  its  way  to  Irwin. 
The  witnesses  for  the  parties  were  before  the  jury  and 
the  court.  They  heard  them  testify;  had  an  opportunity  to 
observe  their  demeanor  upon  the  stand ;  the  manner  of  their 
testifying;  the  apparent  fairness  or  candor  exhibited  in  giv- 
ing the  testimony;  the  consistency  or  inconsistency  of  their 
entire  evidence.  They  had  a  right  to  give  to  the  evidence  of 
any  witness  testifying  before  them  greater  weight  than  to 
another,  who,  upon  this  record  as  it  is  before  us,  would  seem 
to  have  equal  weight.  The  jury  was  the  judge  of  the  credi- 
bility of  a  witness  and  the  weight  to  be  be  given  to  his  tes- 
timony. It  was  the  duty  of  the  jury  to  weigh  the  evidence, 
balance  and  adjust  it  to  the  cause,  and  to  sit  in  judgment 
upon  the  credibility  of  the  witnesses,  and  to  give  to  their 
testimony  such  probative  force  on  the  issue  tendered  as,  under 
all  the  facts  and  circumstances  disclosed,  the  jury  believed  it 
entitled  to  receive.  This  case  presents  a  conflict  of  evidence 
upon  the  ultimate  issue,  which  the  jury  was  required  to  settle. 
There  were  facts  and  circumstances  disclosed  in  the  examina- 
tion of  the  witnesses  which,  thrown  into  the  balance,  might 
justly  tip  the  scales  of  justice  in  favor  of  one  party  or  the 
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other.  These  facts  and  circumstances  we  have  not  set  out  in 
this  record,  for  the  reason  that,  in  view  of  a  new  trial  (which 
we  find  must  be  granted  for  reasons  hereinafter  stated),  we 
do  not  care  to  enter  into  the  discussion  of  the  evidence,  or 
express  any  opinion  as  to  the  weight  of  the  evidence  or  the 
credibility  of  the  witnesses. 

The  defendant's  contention  that  a  theory  cannot  be  estab- 
lished by  circumstantial  evidence,  even  in  a  civil  case,  unless 
the  facts  relied  upon  are  of  such  a  nature  and  are  so  related 
to  each  other  that  it  is  the  only  conclusion  that  can  be  rea- 
sonably drawn  from  them,  and  that  it  is  not  sufficient  that 
they  be  consistent  merely  with  the  theory,  does  not  apply  in 
this  case.  The  evidence  is  not  wholly  circumstantial.  The 
evidence  is  direct  and  to  the  point  as  to  the  existence  of  facts 
which,  if  believed  to  be  true,  are  sufficient  to  maintain  either 
theory  of  the  case ;  but  the  weight  of  the  testimony  that  estab- 
lishes these  facts  and  the  credibility  of  the  witnesses  who 
testified  to  these  facts,  are  for  the  jury. 

The  cases  relied  upon  by  defendant  are  cases  in  which  a 
party  on  whom  rests  the  burden  of  proof  has  adopted  a  theory 
upon  which  he  predicates  his  right  to  recover,  and  introduces 
circumstantial  evidence  to  establish  the  theory  that  if,  in 
establishing  his  theory,  the  evidence  which  he  offers  is  just 
as  consistent  with  some  other  theory  upon  which  liability 
does  not  rest  as  it  is  upon  the  theory  contended  for,  he  has 
not  proven  the  theory  upon  which  he  rests  his  right  to  recover. 
If  the  evidence  offered  by  him  to  support  his  theory,  when 
fairly  and  honestly  considered,  is  just  as  consistent  with  the 
theory  upon  which  no  liability  rests,  it  cannot  be  said  that  he 
has  proven  his  theory  upon  which  he  predicates  liability. 
This  is  the  doctrine  of  Asbach  v.  Chicago,  B.  dk  Q.  B.  Co.,  74 
Iowa  248,  and  kindred  cases. 

In  this  case,  plaintiff  predicates  upon  a  theory  its  right  to 
recover.  If  plaintiff's  evidence  is  true,  it  establishes  its  theory 
and  affirms  liability.    If  the  defendant's  testimony  is  believed 
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to  be  true,  it  negatives  plaintiff's  theory  and  denies  liability. 
It  is  here  simply  a  conflict  in  the  evidence — a  case  in  which  the 
jury  is  required  to  weigh  and  balance  the  evidence  and  sit  in 
judgment  upon  the  credibility  of  the  witnesses.  Where  there 
is  evidence  to  support  the  plaintiff's  theory,  more  than  a 
scintilla,  we  cannot  interfere,  even  though  in  our  judgment 
we  should  conclude  that  the  preponderance  of  the  evidence 
was  on  the  other  side.  We  think  the  court  did  not  err  in 
overruling  the  motion  for  a  new  trial. 

It  is  next  contended  that  there  was  error  in  the  conduct 
of  the  trial,  and  in  the  submission  of  the  case  to  the  jury. 
This  error  is  predicated  upon  the  thought  that  it  was  the  con- 
tention of  the  plaintiff  that  the  money  sup- 
^'  ^Lncy!mateH^-  poscd  to  have  been  contained  in  the  package 
ten^:neceMlty  had  been  removed  by  one  Carl  M.  Spencer, 

for  roundation :  -^ 

theft  by  em-       or  that  the  package,  as  prepared  by  Collins 

pioyee. 

and  delivered  to  Macartney,  had  been  sur- 
reptitiously removed  by  Spencer,  and  the  package  which  was 
afterwards  delivered  to  the  plaintiff,  substituted  in  lieu 
thereof.  To  this  end,  the  plaintiff  sought  to  establish  a  rela- 
tionship between  the  package  and  Spencer,  and  sought  to 
show  that  Spencer  had  been  subsequently  convicted  of  embez- 
zling money  belonging  to  the  bank,  from  which  an  argument 
was  to  be  adduced  that  Spencer  was  the  wrongdoer  in  the 
transaction,  and,  at  the  time,  was  in  the  employ  and  under 
the  control  of  the  defendant.  Inasmuch  as  the  plaintiff  failed 
to  show  that  Spencer  had  anything  to  do  with  the  handling 
of  the  package,  or  was  in  a  position  to  have  substituted  one 
package  for  another,  the  court  excluded  as  immaterial  all 
testimony  tending  to  show  that  Spencer  was  a  defaulter,  or 
that  he  was  dismissed  from  the  service  of  the  bank.  After 
several  efforts  on  the  part  of  the  plaintiff  had  been  made  to 
get  this  testimony  before  the  jury,  and  after  the  court  had 
ruled  adversely  to  the  plaintiff,  the  jury  was  excused,  and,  in 
the  absence  of  the  jury,  the  plaintiff  offered  to  prove  as  a  fact 
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that  Spencer  was  a  defaulter,  and  that  settlement  had  been 
made  between  him  and  the  president  of  the  bank;  that 
Spencer  was  convicted  of  being  a  defaulter.  The  only  offer 
that  it  made  to  connect  Spencer  with  the  transaction  in  ques- 
tion was  that  he  was  employed  in  the  bank  at  the  time  the 
packages  were  made  up,  and  that  it  was  possible  for  him  to 
enter  the  cage  of  Macartney  and  substitute  a  bogus  package 
for  the  one  that  was  put  up  by  Collins.  The  court,  in  the 
absence  of  the  jury,  said: 

^^It  seems  to  the  court  that,  unless  the  plaintiff  expects 
to  show  by  some  proper  competent  testimony  that  Mr. 
Spencer  was  in  the  same  way  connected  with  this  transaction, 
or  at  least  to  show  something  more  than  the  mere  fact  that 
he  was  employed  in  the  bank  and  would  have  been  or  might 
have  been  a  physical  possibility  for  him  to  have  substituted 
one  package  for  another,  that  we  could  not  permit  the  jury 
to  base  a  jSnding  upon  testimony  of  so  uncertain  a  character, 
problematical,  pure  conjecture,  without  any  real  tangible  tes- 
timony to  support  it.  Of  course,  if  it  was  in  any  way  con- 
nected with  this  transaction,  or  it  appeared  that  Mr.  Spencer 
handled  this  fund,  or  put  it  up  or  had  anything  to  do  with 
it,  or  there  was  direct  testimony  from  which  the  jury  might 
infer  that  fact,  it  would  be  a  circumstance  to  go  to  the  jury 
with  other  testimony  bearing  upon  the  question;  but  in  the 
absence  of  that,  it  seems  to  me  that  the  jury  should  not  be 
allowed  to  base  a  finding  upon  a  mere  possibility,  without 
some  tangible  evidence.     The  objection  will  be  sustained." 

This  ended  the  controversy  between  the  parties  on  this 
subject.  We  think  the  plaintiff  was  within  its  right  in  seek- 
ing to  make  the  proof  offered.  We  think,  however,  that  the 
court  was  right  in  excluding  it  for  want  of  proper  foundation 
to  rest  it  upon.  All  the  offer  that  might  have  been  prejudicial 
to  the  defendant  was  made  in  the  absence  of  the  jury. 

Defendants  further  contend  that  the  court  erred  in 
excluding  testimony  offered  by  the  defendant  in  the  following 
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respect.    It  was  material  to  show  to  the  jary  what  condition 

the  package  was  in  at  the  time  it  was  deliv- 

3.  ^DBNCEireie-  ered  at  the  Bank  of  Irwin.    It  appears  from 

ten^y  fcondRSn  *^®  testimony  of  Nelson  that,  after  he  received 

plciS^"''*''*^    the  package  from  McMuUen,  he  notified  the 

plaintiff  company,  and  that  one  Mr.  Finch, 
representing  the  company,  arrived  at  Irwin  the  next  morning, 
and  that  Nelson  turned  the  package  over  to  him  in  the  same 
condition  in  which  he  received  it  from  McMullen.  Pinch  tes- 
tified that,  when  he  received  the  package,  he  removed  the  con- 
tents, examined  the  package  carefully  and  found  the  paper 
under  the  seal  in  perfect  condition;  that  it  was  smooth  and 
clean  and  had  no  appearance  whatever  of  having  been  tam- 
pered with  in  any  way ;  that  he  afterwards  interviewed  all  the 
agents  through  whose  hands  the  package  passed,  and  then 
went  to  Des  Moines,  took  the  package  with  him  and  inter- 
viewed the  plaintiff's  clerks  at  Des  Moines  and  showed  them 
the  package ;  that,  while  in  Des  Moines,  he  visited  Mr.  Arthur 
Reynolds,  the  president  of  the  bank;  that  Mr.  Reynolds,  Mr. 
Hartshorn  and  Mr.  Zwart  examined  the  package  very  care- 
fully, using  a  small  magnifying  glass;  that  they  went  from 
there  to  the  bonding  company,  and  from  there  Mr.  Hartshorn 
took  the  package  to  Chicago.  Ten  days  or  two  weeks  later, 
he  saw  the  same  package  again  in  the  Des  Moines  National 
Bank  in  the  possession  of  Mr.  Reynolds.  Mr.  Reynolds 
testified : 

"I  first  saw  the  package  in  controversy  at  my  residence 
when  Mr.  Finch  brought  it  back.  I  examined  it  later  at  the 
bank.  The  package  was  afterwards  received  by  our  bank  by 
express  and  I  examined  it  at  that  time.  Mr.  Zwart  and  Mr. 
Macartney  were  with  me.  The  package  was  in  the  same  con- 
dition when  I  saw  it  the  second  time  as  it  was  when  I  saw  it 
the  first." 

Finch  further  testified: 

"I  got  the  package  at  Irwin.    First  received  it  from 
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Peter  Nelson,  and  I  kept  the  package  in  my  possession  until 
I  came  to  Des  Moines  and  had  it  here  in  Des  Moines,  and 
there  was  no  material  change  in  the  package  during  that  time. 
I  gave  it  to  Mr.  Hartshorn." 

Allison  McMuUen  testified: 

**I  gave  the  envelope  and  its  contents  to  Mr.  Nelson.  I 
do  not  remember  of  seeing  it  again  until  the  trial  at  Harlan 
in  1903.  I  examined  the  package  at  the  trial  of  the  Bank  of 
Irwin  against  the  American  Express  Company,  so  that  I  could 
say  it  was  the  same  package  and  in  about  the  same  condition 
in  which  I  turned  it  over  to  Mr.  Nelson." 

George  T.  Lyon,  attorney  for  the  plaintiff  in  the  case, 
testified  on  this  trial : 

'^It  was  our  firm  that  had  charge  of  the  defense  in  the 
case  of  the  Bank  of  Irwin  against  American  Express  Com- 
pany. We  have  made  search  for  the  envelope  and  package 
that  was  used  in  the  trial  at  Harlan,  and  were  unable  to  find 
it.  I  wrote  to  the  clerk  of  the  court  at  Harlan  and  received 
a  letter  from  him  in  which  he  said  that  he  was  unable  to  find 
the  exhibits  used  at  Harlan;  that  he  had  made  search  in  his 
office  at  home  carefully ;  that  the  exhibits  were  not  now  in  the 
possession  of  the  attorneys  for  the  plaintiff  company." 

It  seems  to  be  conceded  that  this  package  was  not  pro- 
duced on  the  trial  in  this  case ;  that  it  was  lost  or  mislaid  and 
could  not  be  produced. 

H.  W.  Byers  was  called  in  behalf  of  the  defendant,  and 
testified  as  follows : 

*  *  I  live  in  Des  Moines ;  formerly  lived  and  practiced  law 
at  Harlan.  I  was  one  of  the  attorneys  for  the  plaintiff  in  the 
case  of  the  Irwin  Bank  against  the  American  Express  Com- 
pany, tried  at  Harlan  in  March,  1903.  I  saw  and  examined 
a  package  or  an  envelope  that  was  said  to  have  contained 
$2,000  in  currency ;  the  package  was  there  used  in  that  case. 
The  envelope  I  examined  was  in  general  character  such  an 
envelope  as  Exhibit  3,  handed  me.  I  made  a  careful  exami- 
nation of  the  envelope  said  to  have  contained  $2,000  in  cur- 
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rency,  addressed  to  the  Irwin  Bank  at  Irwin,  lowa^  in  that 
trial." 

•He  was  thereupon  asked  this  question:  **Will  you  now 
describe  to  the  jury  the  condition  of  the  envelope  as  it 
appeared  or  when  you  examined  itT'  which  was  objected  to 
by  the  plaintiff  as  incompetent,  irrelevant  and  immaterial,  and 
the  objection  sustained  on  the  ground  that  it  was  not  shown 
that  the  package  was  in  ther  same  condition  at  the  trial  at 
Harlan  that  it  was  when  it  arrived  at  Irwin.  On  this  action 
of  the  court,  the  defendant  predicates  error. 

When  we  see  that  the  record  discloses  that  this  package 
was  in  substantially  the  same  condition  at  the  time  it  was 
produced  at  the^rial  at  Harlan  as  it  was  at  the  time  McMullen 

delivered  it  to  Nelson;  that  it  continued  in 

*■  \SncyrmAterua-  the  samc  condition  in  all  the  hands  through 

tency :  condKon  which  it  passed  up  to  the  time  of  that  trial ; 

of  rifled  money  .  .       i  ,        i  .        •  •       ^  i 

Sackage :  f oun-    that  it  was  examined  by  this  witness  minutely 
ation.  *^ 

and  carefully  at  that  trial ;  that,  at  the  time, 
he  represented  the  Irwin  Bank  as  its  attorney,  it  becomes 
apparent  that  his  testimony  was  not  only  relevant  and  mate- 
rial to  the  issue,  but  that  a  foundation  was  laid  for  its  intro- 
duction. The  condition  that  package  was  in,  at  the  time  it 
was  delivered  by  the  plaintiff  company  to  the  Irwin  Bank, 
was  very  material  on  the  issue  as  to  whether  it  was  delivered 
to  the  bank  in  the  same  condition  in  which  it  was  received 
by  the  plaintiff  company.  McMullen  described  to  the  jury 
what  was  done  with  the  envelope  after  he  received  it,  and  the 
condition  in  which  it  was  when  he  delivered  it  to  Nelson. 
The  material  fact  was  not  what  the  condition  was  at  the  time 
of  the  trial  at  Harlan,  but  what  was  the  condition  at  the 
time  it  was  delivered  by  McMullen  to  Nelson!  If  it  was  in 
the  same  condition  at  the  time  of  the  trial  that  it  was  at  the 
time  it  was  delivered  to  Nelson,  a  showing  of  the  condition  at 
this  time  had  probative  force  in  showing  what  the  condition 
was  at  the  time  it  arrived  at  Irwin.  The  question  was  a 
proper  one;  the  foundation  had  been  laid  for  the  question; 
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it  called  for  testimony  relevant  and  material  to  the  issue; 
therefore,  the  witness  should  have  been  permitted  to  answer 
the  question.    As  said  in  Mitchell  v.  Harcaurt,  62  Iowa  349 : 

**The  true  rule,  we  think,  is  that,  when  it  is  apparent  on 
tiie  face  of  the  question  asked  the  witness  what  the  evidence 
sought  to  be  introduced  is,  and  that  it  is  material,  this  is 
sufficient." 

The  cases  which  hold  that  the  party  seeking  to  introduce 
the  evidence  is  required  to  state  what  he  expects  to  prove, 
and  thus  make  its  materiality  appear,  are  not  inconsistent 

with  this  rule.  This  rule  announces  the 
5.  APPBALANDSB-   propositlou  that  where,  upon  the  whole  rec- 

BOR :  review :  ox-  ^     ^  y      f 

don! suAcieat     ^^^>  ^^  ^  apparent  that  the  evidence  sought 
e^dence  Sought  ^^   ^   elicited   is   competent,    relevant   and 

material  to  the  issue,  and  is  offered  under 
such  circumstances  that  the  court  can  plainly  see  that  the 
admission  of  it  would  be  helpful  to  the  cause  of  the  party 
offering  it,  it  is  not  necessary  that  it  be  stated  in  the  record 
what  it  is  expected  the  answer  should  be ;  and  therein  lies  the 
distinction  between  the  rule  laid  down  in  Emerick  v.  Sloan, 
18  Iowa  139;  Jenks  v.  Knott's  M.  8.  M.  Co.,  58  Iowa  549; 
SheUito  V.  SampsoTu,  61  Iowa  40 ;  State  v.  Row,  81  Iowa  138 ; 
Porter  v.  Moles,  151  Iowa  279,  and  Arnold  v.  Livingstons,  155 
Iowa  601. 

For  the  error  in  excluding  this  testimony,  the  cause  must 
be  reversed  and  is — Reversed. 

Evans,  C.  J.,  Deemer,  Ladd^  Weaver  and  Preston,  JJ., 
concur. 

Saunoer,  J.  (dissenting). — The  majority  reverses  be- 
cause an  objection  to  a  question  was  sustained.  There  is  no 
statement  in  the  record  making  claim  as  to  what  answer  would 
have  tended  to  prove  had  answer  been  allowed.  An  unbroken 
line  of  our  cases,  beginning  with  Lwwson  v.  Campbell,  4  Q.  Qr. 
413,  and  ending  with  Arnold  v.  Livingstone,  155  Iowa  601,  at 
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604,  and  numberless  decisions  in  other  jurisdictions,  estab- 
lishes the  following  propositions : 

If  complaint  is  that  answer  was  received,  the  record  must 
show  what  answers,  or  what  they  tend  to  establish. 

It  answer  is  refused,  the  record  must  indicate,  by  state- 
ment of  counsel,  what  it  is  claimed  was  excluded. 

If  the  character  or  effect  of  what  it  is  claimed  was 
excluded  is  not  so  shown,  no  error  is  established. 

The  record  must  show  that  the  excluded  matter  was 
material,  competent  and  relevant. 

Unless  the  record  refutes  the  presumption  that  the  lower 
court  acted  rightly,  there  is  no  proof  that  error  was  committed. 

Prejudice  will  not  be  presumed  from  refusal  to  let  a 
question  be  answered,  and  every  presumption  will  be  indulged 
in  favor  of  the  ruling  below. 

An  appellate  court  will  not  presume  a  state  of  facts  in 
order  to  find  error. 

In  one  word,  these  cases  all  hold  that  the  record  must 
show  affirmatively  that  prejudicial  error  was  committed,  and 
that  this  is  not  done,  and,  therefore,  there  can  be  no  review, 
where  it  is  not  thus  shown  what  was  excluded  and  that  its 
exclusion  is  prejudicial,  or  what  complainant  proposed,  sought 
and  expected  to  elicit.  And,  while  these  cases  differ  on  why 
such  showing  must  be  made,  they  all  agree  its  making  is  a 
condition  precedent  to  review.  In  applying  the  rule,  it  has 
been  held  that,  if  the  offer  is  for  a  stated  purpose,  it  will  not 
base  error  that  what  was  offered  was  admissible  for  some  pur- 
pose other  than  the  one  announced.  Oustafson  v.  Bustemeyer 
(Conn.),  39  Atl.  104;  Maxwett  L.  G.  Co.  v.  Dawson  (N.  M.), 
34  Pac.  191;  Feary  v.  O'NeOl  (Mo.),  50  S.  W.  918.  In  Chi- 
cago dk  I.  Coal  B.  Co.  v.  De  Baum  (Ind.),  28  N.  E.  447,  at 
449,  left  column,  this  is  amplified  by  holding  that  the  offer 
of  proof  comes  too  late  after  objection  is  sustained,  because 
**the  court  was  entitled  to  be  informed  before  making  its  rul- 
ing what  answers  were  expected  to  be  elicited." 

In  effect,  then,  the  basis  of  this  rule  of  appellate  review 
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is  this  argument:  (1)  Without  such  showing,  the  question 
presented  for  review  may  be  wholly  academic  and  moot.  (2) 
The  offer  making  such  showing  might  change  the  ruling; 
wherefore,  if  offer  be  dispensed  with,  one  who,  on  appeal, 
complains  of  exclusion  might  be  complaining  of  an  act  of  the 
trial  court  which  he  might  have  prevented. 

It  may  well  be  said  that  there  is  no  conflict  in  authority 
upon  either  the  rule  or  the  reason  advanced  in  its  support. 
The  majority  concedes  both.  It  may  be  suggested  that  mak- 
ing the  offer  of  proof  is  cumbersome  and  may  delay  trial. 
But,  as  the  cases  that  require  the  offer  are  not  challenged, 
this  is  not  a  valid  objection.  For,  in  spite  of  that  possible 
delay,  these  cases  do  insist  upon  the  offer.  The  difference 
arises  on  whether,  upon  the  facts  in  the  instant  case,  some- 
thing other  than  what  is  known  as  offer  of  proof  will  base 
review.  The  majority  plants  itself  on  the  following  proposi- 
tions :  ( 1 )  *  *  The  question  was  a  proper  one.  The  foundation 
had  been  laid  for  the  question."  (2)  *'It  called  for  testimony 
relevant  and  material  to  the  issue,'*  (3)  A  showing  made  by 
a  statement  in  the  record  of  what  it  is  expected  or  proposed 
to  be  proven  is  not  the  only  basis  upon  which  appellate  review 
of  the  exclusion  of  testimony  may  be  had. 

I.  If,  before  reversal  for  excluding  evidence,  it  must  be 
made  to  appear  that  the  giving  of  a  material  answer  was  pre> 
vented,  a  statement  that  ''the  question  was  a  proper  one;  the 
foundation  has  been  laid  for  the  question,"  neither  supplies 
nor  waives  proof  that  a  material  answer  was  stopped.  That 
an  interrogatory  is  ** proper,"  and  that  there  is  foundation 
for  putting  it,  is  not  the  slightest  evidence  that  an  answer  to 
it  which  was  never  uttered  would  have  been  material,  had  it 
been  uttered.  It  is  illustrative  that  we  held,  as  early  as  the 
case  of  Mays  v.  Deader,  1  Iowa  216,  at  223,  that  showing  an 
improper  qtiesiion  is  of  no  avail  without  a  showing  that  the 
answer  was  improper  and  illegal  testimony,  prejudicial  to  the 
appellant. 

If  there  be  reversible  error  here,  it  is  neither  created  nor 
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proven  by  the  fact  that  a  proper  question  and  one  resting  on 
foundation  was  asked.  If  such  error  there  be,  it  is  that  the 
complaining  party  was  wrongfully  deprived  of  the  benefit  of 
an  answer,  and  thereby  lost  some  advantage  to  which  he  was 
entitled. 

II.  The  majority  attaches  importance  to  its  claim  that 
the  question  **  called  for  testimony  relevant  and  material  to 
the  issue.'*  I  must  dis(niss  elsewhere  whether  there  is  any- 
thing to  indicate  that  evidence  of  that  kind  was  ''called  for." 
Concede  it  for  present  purposes,  and,  as  I  see  it,  this  affords 
no  proof  that  testimony  of  that  character  would  have  been 
furnished,  had  response  to  the  call  been  allowed.  The  bench 
and  bar  know  it  to  be  a  truism  that  questions  which  pointedly 
demand  material  and  relevant  testimony  are  often  answered 
so  that  the  answer  is  rightly  stricken  out  because  nonrespon- 
sive  and  immaterial  and  irrelevant.  The  essence  of  the 
opinion  is  that,  while  there  can  be  no  review  unless  there  be 
a  showing  of  what  was  lost  by  the  exclusion,  and  while  these 
cases  hold  that  the  showing  must  be  made  by  an  offer  of 
proof,  other  cases  permit  such  showing  to  be  made  by  means 
of  something  other  than  such  offer;  that  this  appeal  is  to  be 
disposed  of  by  applying  the  statement  in  Mitchell  v.  Harcovrt, 
62  Iowa  349,— -''When  is  it  apparent  on  the  face  of  the  ques- 
tion .  .  .  what  the  evidence  sought  to  be  introduced  is, 
and  that  it  is  material,  this  is  sufficient."  So  far  as  this  court 
is  concerned,  this  "rule"  is  of  dubious  standing.  The  only 
case  in  which  I  can  find  it  to  have  been  applied  is  Mitchell's 
case.  That  case  very  clearly  points  out  that,  if  the  question 
had  been  answered  in  a  stated  way,  it  would  be  material,  and 
why.  But,  unfortunately,  it  is  wholly  overlooked  that  there 
is  no  evidence  in  its  record  which  indicates  that  the  question 
would  have  been  answered  in  that  way,  or  how  it  would  have 
been  answered.  The  case  simply  assumes  that  a  certain 
answer  would  have  been  made,  and  thus  begs  the  question. 
It  has  never  been  cited  in  any  case  where  its  rule  has  been 
applied.     Yoicm  v.  DiehZ,  62  Iowa  676,  at  680,  cites  it,  but 

Vol.  177  Ia.— 32 
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refuses  review,  though  the  question  asked  in  it  is  more  sug- 
gestive of  the  answer  which  might  be  expected  than  is  the  one 
in  Mitchell's  case.  It  is  also  cited  in  Kuhn  v.  Gustdfson,  73 
Iowa  633,  at  637.  The  Kukn  case  also  refuses  to  apply  the 
doctrine  of  the  Mitchell  case,  and  declines  review,  though, 
again,  the  question  is  at  least  as  suggestive  as  is  the  one  in 
the  Mitchell  case.  The  only  other  citation  of  it  is  in  Porter's 
case,  151  Iowa  279,  at  281;  another  case  in  which  offer  of 
proof  was  held  necessary,  and  wherein,  once  more,  the  ques- 
tion was  more  suggestive  than  the  one  in  MitcheWs  case. 

There  is  nothing  harsh  or  unreasonable  in  requiring  those 
who  wish  to  reverse  for  an  exclusion  to  advise  the  trial  court 
why  they  claim  it  will  work  prejudice  should  exclusion  be 
ruled.  If  this  is  insisted  upon,  definite  rules  will  govern 
review  of  exclusions.  On  the  other  hand,  encouragement  of 
the  so-called  rule  in  Mitchell's  case  will,  in  practice,  result  in 
having  appellate  courts  review  exclusions  by  a  species  of 
judicial  rule  of  thumb.  The  natural  tendency  would  be  for 
them  to  proceed  in  one  case  contrary  to  the  rule  in  SheUito  v. 
Sampson,  61  Iowa  40,  and  *' imagine  the  testimony  that  would 
have  been  given  and  thus  presume  prejudice,  *'  and  in  another 
case  to  use  imagination  to  the  opposite  end. 

III.  But  concede  the  alleged  rule.  What  does  the 
majority  say  it  is?    The  rule  in  Mitchell's  case  is : 

**When  it  is  apparent  on  the  face  of  the  question  asked 
the  witness  what  the  evidence  sought  to  be  introduced  is,  and 
that  it  is  material,  this  is  sufl8cient." 

After  approving  this,  the  opinion  makes  this  statement: 

"The  cases  which  hold  that  the  party  seeking  to  introduce 
the  evidence  is  required  to  state  what  he  expects  to  prove, 
and  thus  make  its  materiality  appear,  are  not  inconsistent 
with  this  rule.  This  rule  announces  the  proposition  that 
where,  upon  the  whole  record,  it  is  apparent  that  the  evi- 
dence sought  to  be  elicited  is  competent,  relevant  and  material 
to  the  issue,  and  is  offered  under  such  dircumstances  that  the 
court  can  plainly  see  that  the  admission  of  it  would  be  helpful 
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to  the  cause  of  the  party  offering  it,  it  is  not  necessary  that  it 
be  stated  in  the  record  what  it  is  expected  the  answer  should 
be ;  and  therein  lies  the  distinction  between  the  rule  laid  down 
in''  the  cases  which  require  a  statement  of  what  counsel 
expects  to  prove,  and  thus  make  materiality  appear. 

So  the  opinion  concedes  that  it  must  be  made  to  appear 
what  the  exclusion  was  and  that  it  worked  prejudicial  error, 
but  holds  that  this  may  be  established,  not  alone  by  an  offer 
of  proof,  but  as  well  by  the  means  specified  in  the  opinion. 
In  «ny  view,  this  works  no  change  in  what  must  be  shown, 
but  merely  adds  a  method  of  proof.  Whether  the  rule  which 
the  majority  would  apply  is  sound  becomes  a  needless  inquiry 
if  the  showing  made  is  insufiQcient  under  the  standards  of 
that  rule.  In  the  rough,  the  pronouncement  of  the  majority 
compels  an  inquiry  whether,  either  by  what  appears  on  the 
face  of  the  question  asked  or  by  the  whole  record,  it  has  been 
made  to  appear  that  a  harmful  exclusion  has  been  ruled. 
This  requires  consideration  of  what  is  the  face  of  the  ques- 

« 

tion,  and  of  what  is  that  ** whole  record''  from  which  it  is  to 
be  found,  if  at  all,  that  the  exclusion  was  prejudicial. 

The  defendant,  Des  Moines  National  Bank,  procured  the 
express  company  to  ship  a  package  claimed  to  contain  a  sum 
in  bank  bills  to  the  Bank  of  Irwin.  When  opened  by  McMul- 
len,  the  cashier  of  the  Irwin  Bank,  the  package  was  found 
to  contain  mere  slips  of  blank  paper.  The  Irwin  Bank,  on 
account  of  this,  got  judgment  against  the  express  company. 
The  present  suit  is  that  of  the  express  company  against  the 
bank  which  shipped  to  the  Irwin  Bank.  The  express  company 
got  judgment,  a  decision  that  the  package  contained  no  money 
when  defendant  delivered  it  to  the  carrier.  In  this  last  suit, 
it  appears  without  dispute  that,  when  the  package  was  deliv- 
ered to  McMuUen,  cashier  of  the  Irwin  Bank,  he  tore  off  a 
small  corner  of  the  upper  right-hand  side  of  the  envelope. 
Then  he  ripped  down  the  edge,  reached  in  to  pull  out  the 
money,  and  pulled  out  paper.  As  he, tore  down  the  edge, 
mucilage  stuck  to  the  top  of  his  thumb.    Mr.  Byers,  who  was 
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an  attorney  of  the  Irwin  Bank  in  its  said  suit,  was  a  witness 
in  the  instant  suit.  He  testifies  that,  on  the  trial  of  the  suit 
by  the  Bank  of  Irwin  in  1903,  witness  made  a  careful  exami- 
nation of  the  package,  and  that  an  envelope  now  handed  him 
was  in  general  character  like  that  package.  He  was  then 
asked :  '  *  Will  you  now  describe  to  the  jury  the  condition  of 
the  envelope  as  it  appeared,  or  when  you  examined  itt" 
Objection  was  sustained  that  this  was  incompetent,  imma- 
terial and  irrelevant.  It  is  for  this  that  the  majority  would 
reverse.  It  was  shown  that  the  package  examined  in  190S  is 
lost,  and  that,  when  examined  in  1903,  it  was  in  the  same 
condition  as  when  the  cashier,  McMullen,  after  opening  it,  as 
aforesaid,  returned  it  to  Nelson,  the  Irwin  agent  of  the  express 
company.  The  opinion  concedes  that  it  is  not  material  what 
the  condition  of  the  envelope  was  when  examined  in  1903, 
except  as,  by  the  showing  that  it  was  then  as  it  was  when 
McMullen  returned  it  to  Nelson,  its  condition  in  1903  shows 
what  that  condition  was  at  the  earlier  time  when  it  was 
returned  to  Nelson. 

Paraphrased,  the  majority  holds,  it  appears,  either  by  the 
face  of  the  question  or  by  the  record  as  a  whole,  that,  had 
answer  been  allowed,  the  witness  could  and  would  have  given 
such  description  of  the  condition  in  which  the  package 
appeared  when  McMullen  returned  it  to  Nelson  as  that  it  may 
reasonably  be  claimed  that  it  might  have  changed  the  verdict. 

2. 

What  is  there  in  this  record  that  makes  it  '' apparent  on 
the  face  of  the  question  asked  what  the  evidence  sought  to  be 
is  and  that  it  is  material?"  The  witness  is  asked  whether  he 
will  describe  the  condition  of  the  envelope  as  it  appeared 
when  he  examined  it  some  years  before.  How  does  the  "face 
of  the  question  asked''  make  it  apparent  what  the  evidence 
sought  to  be  introduced  is  and  that  it  is  material  f  Manifestly, 
any  description  witness  was  able  to  give  would  be  a  sufficient 
answer  to  anything  indicated  by  "the  face  of  the  question 
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asked.*'  Therefore,  the  face  of  the  question  is  absolutely  no 
indication  what  the  evidence  sought  to  be  introduced  is. 
Manifestly,  the  face  of  the  question  offers  no  evidence  that  the 
evidence  sought  to  be  introduced  is  material.  For  the  giving  of 
any  description  would  answer  the  question,  and  we  surely 
may  not  assume  that  any  and  every  description  the  witness 
might  have  given  would  have  been  material.  As  is  said  in 
State  V.  Row,  81  Iowa  138,  144,  *' There  might  have  been  an 
answer  not  open  to  the  objections,  and  it  is  equally  true  that 
there  might  not.'* 

**The  whole  record"  is  that  the  witness  saw  an  envelope 
some  years  before,  which  was  then  in  the  condition  it  was  in 
when  the  cashier  returned  it  to  the  express  agent.  "We  said, 
in  Paddlefard  v.  Cook,  74  Iowa  433,  at  435,  and  Arnold  v. 
Livingstone,  155  Iowa  601,  at  604,  that  it  must  be  made  to 
appear  that  the  witness  was  able  to  answer.  In  SheUito  v, 
Sampson,  61  Iowa,  at  41,  we  hold  that,  without  something  to 
indicate  the  nature  of  what  was  lost,  there  is  no  way  by  which 
the  appellate  court  can  determine  whether  error  was  com- 
mitted at  all,  or,  if  committed,  whether  it  was  prejudicial— 
and  that  the  appellate  court  cannot,  and  should  not  be  asked 
to,  **  imagine  the  testimony  that  would  have  been  given,  and 
thus  presume  prejudice."  It  must  be  shown  that,  witness 
would  not  have  said  that  which  amounts  to  nothing — Hosier 
V.  Yvment,  34  Iowa  478,  at  480 — ^and  what  testimony  was 
proposed  to  be  elicited  which  would  have  been  of  advantage 
to  the  interrogator — Klanum  v.  Malvin,  61  Iowa  752.  It  must 
appear  that  answer  received  or  refused  was  not  of  such  char- 
acter as  to  be  injurious  to  the  theory  of  the  one  who  complains 
of  the  ruling — Mays  v,  Deaver,  1  Iowa  216,  at  225.  Surely, 
it  is  possible  that,  if  he  had  been  allowed  to  speak,  the  wit- 
ness might  have  said  he  no  longer  remembered.  Surely,  there 
is  nothing  in  the  record  to  show  that  he  would  not  have  thus 
testified.  That  one  made  a  careful  examination  of  a  package 
in  years  past  is  no  evidence  that  he  is  still  able  to  describe 
the  appearance  of  the  package  at  that  past  time. 
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In  Arnold's  case,  155  Iowa,  at  607,  it  is  said: 
**If  we  were  to  reverse  this  case  upon  this  ground  and 
remand  it  for  the  purpose  of  permitting  these  questions  to 
be  answered,  the  answers  might  prove  to  be  wholly  negative. 
This  is  illustrated  in  this  record  [by  the  fact  that  one  ques- 
tion which  was  allowed  to  be  answered]  proved  to  be  a  pure 
negation.  If  the  trial  court  had  sustained  an  objection  to 
such  question,  and  if  we  were  to  reverse  upon  such  ruling, 
such  reversal  would  be  based  upon  an  imaginary  error  and 
not  a  real  one.  The  reversal  would  be  rendered  farcical  by 
a  subsequent  negative  answer,  and  it  would  be  none  the  less 
so  though  the  answer  were  affirmative,  if  such  answer  could 
not  change  the  final  result." 

Again,  suppose  he  did  remember  and  was  able  to  state 
how  the  package  appeared  to  him  at  the  time  he  examined  it. 
How  does  the  record  indicate  that  the  description  given  by 
him  would  not  have  been  injurious  to  the  theory  of  the  party 
calling  him?  Again,  it  does  not  appear  in  the  record  what 
was  the  appearance  of  the  envelope  at  the  time  when  McMul- 
len  returned  it  to  Nelson.  At  that  time,  the  seals  were  intact ; 
McMullen  had  torn  off  one  corner  of  the  envelope,  slit  open 
one  edge,  and  found  soft  mucilage  in  or  upon  the  envelope. 
Byers  ^id  not  see  it  at  that  time.  Evidence  that,,  up  to  the 
time  when  he  did  see  it,  it  remained  in  the  same  condition, 
simply  made  any  description  he  could  give  a  description  of 
the  condition  when  McMullen  returned  the  opened  envelope. 
If  we  are  to  indulge  presumptions,  they  must  be  that  Byers 
would  have  said  that,  when  he  examined  the  envelope  it  looked 
as  it  did  when  McMullen  returned  it  to  Nelson,  and  as  to  its 
condition  at  that  time  there  is  no  dispute.  Surely,  the  exclu- 
sion of  testimony  which  would  be  a  mere  repetition  of  undis- 
puted testimony  is  not  prejudicial  error.  So  that  we  have  a 
case  of  a  record  showing  that  exclusion  was  harmless,  instead 
of  proof  that  same  was  prejudicial.  At  all  events,  neither 
the  question  nor  the  record  as  a  whole  indicates  that  Byers 
would  have  given  a  description  materially  diflferent  from  the 
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evidence  of  eyewitnesses  who  saw  the  package  at  the  very  time 
in  inquiry.  What  is  there  upon  such  ** whole  record"  that 
makes  it  **  apparent  that  the  evidence  sought  to  be  elicited  is 
competent,  relevant  and  material  to  the  issue?"  "What  is 
there  about  such  a  record  that  indicates  that  any  evidence 
**is  offered  under  such  circumstances  that  the  court  can 
plainly  see  that  the  admission  of  it  would  be  helpful  to  the 
cause  of  the  party  offering  it  ? " 

3. 

Turning,  now,  from  an  analysis  of  what  this  record  pre- 
sents by  way  of  warrant  for  reviewing  the  exclusion  at  bar, 
one  may  with  profit  review  the  eases  in  which  unsuccessful 
attempts  were  made  to  do  what  the  majority  here  sanctions. 
Time  and  again  have  appeals  been  presented  in  which,  upon 
a  record  whereon  it  could  much  more  naturally  be  inferred 
what  had  been  excluded,  and  what  was  the  effect  of  the 
exclusion,  than  can  be  done  on  the  record  at  bar,  review  was 
refused ;  because,  while  it  was  possible  to  make  a  fairly  good 
guess  as  to  what  had  been  shut  out  by  the  ruling  complained 
of,  that  was  held  not  to  be  enough  for  the  certainty  required, 
and  that  the  point  must  fail  because  there  had  been  no  offer  of 
proof.  Concede  a  rule  which  enables  review  if  the  form  of 
the  question  or  the  "whole  record"  indicates  what  testimony 
is  proposed,  surely,  the  interrogatory  at  bar  is  no  such  an 
one,  if  the  following  cases  are  authority.  Surely,  the  ques- 
tions in  those  cases  were  much  more  suggestive  than  is  the 
question  now  in  review.  In  Kelleher  v.  City  of  Keokuk,  60 
Iowa  473,  at  475,  a  suit  for  injury  from  a  defective  sidewalk, 
a  carpenter  who  had  built  it,  and  who  had  shown  that  he 
knew  how  long  stringers  put  there  would  remain  in  condition 
to  hold  nails,  was  not  allowed  to  answer  in  what  time  those 
very  stringers  would  become  rotten  and  incapable  of  holding 
nails.  In  Mordhorst  v.  Nebraska  Tel.  Go.  (Neb.),  44  N.  W. 
469,  at  470,  there  was  an  attempt  to  recover  for  telephone 
rental,  and  defense  that  the  instrument  put  in  was  worthless. 
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But  objection  was  sustained  to  the  question  what  kind  of  an 
instrument  it  was  as  to  being  good  or  poor.  In  Sellars  v. 
Faster  (Neb.),  42  N.  W.  907,  at  909,  a  witness  whose  testi- 
mony that  one  Huston's  reputation  for  truth  was  bad  had 
been  stricken  out,  was  afterwards  asked  as  to  that  reputation 
by  a  question  proper  in  form,  and  refusing  to  let  him  answer 
was  held  to  be  not  available  on  appeal.  In  Cuiler  v.  Sheets 
(Vt.),  37  Atl.  228,  at  230,  a  witness  was  not  allowed  to  answer 
whether  he  did  not  know  better  than  to  approach  a  judge  and 
try  to  influence  him.  In  Oronan  v.  Kukkuck,  59  Iowa  18,  at 
20,  a  suit  for  damages  for  assault,  objection  was  sustained  to 
the  question  whether  it  was  in  any  way  understood  between 
witness  and  his  father  that  plaintiff  should  be  assaulted.  In 
Masters  v.  Marsh  (Neb.),  27  N.  W.  438,  a  bastardy  suit,  tes- 
timony that  complainant  was  seen  going  with  someone  other 
than  the  defendant  into  a  house  in  the  nighttime  was  excluded. 
In  Yates  v.  Kinney  (Neb.),  41  N.  W.  128,  at  129,  counsel  for 
defendant  in  a  malicious  prosecution  was  not  allowed  to  say 
whether  his  client  acted  on  advice  of  counsel.  In  KUmum  v, 
Malvin,  61  Iowa  752,  the  defendant  was  bound  to  suffer  judgr 
ment  if  other  signatures  on  a  note  signed  by  him  were  genuine, 
and  made  the  defense  that  they  were  forgeries.  He  was  not 
allowed  to  say  whether  he  heard  the  others  impleaded  say  that 
their  signatures  were  put  on  by  authority.  In  SheUito's  case, 
61  Iowa  40,  41,  the  question  was  whether  witness  had  not,  at 
a  stated  time  talked  with  a  named  witness,  and  then  stated 
that  plaintiff  had  consented  to  the  cancellation  of  the  contract 
with  defendant.  In  Jordan  v,  D^Heur,  71  Ind.  200,  involv- 
ing the  extension  of  a  promissory  note,  objection  was  sus- 
tained to  a  question  whether  consent  was  given  at  the  time 
the  written  consent  bears  date.  In  Porter  v.  Moles,  151  Iowa 
279,  at  280,  a  suit  on  an  oral  guaranty,  a  witness  was  not 
allowed  to  say  what  passed  between  him  and  defendant 
respecting  future  liability  on  the  note.  In  Greenough  v.  Shel- 
den,  9  Iowa  503,  at  506,  a  written  memorandum  refused  may 
much  more  readily  be  presumed  to  have  contained  matter 
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beneficial  to  the  one  desiring  its  introduction  than  we  6an  pre- 
sume what  the  witness  at  bar  would  have  stated.*  In  Iowa  <fe  M. 
R.  Co.  V.  Perkins,  28  Iowa  281,  284,  it  was  much  more  clear 
that  an  answer  was  sought  as  to  who  had  afSxed  a  stamp  than 
it  can  possibly  be  what  answer  would  have  been  made  to  the 
interrogatory  involved  on  this  appeal.  And  see  Whitehead  v. 
Mathaway,  85  Ind.  85 ;  Votaw  v.  DieM,  62  Iowa,  at  678.  In 
Arnold's  case,  155  Iowa  601,  there  was  involved  an  action  to 
set  aside  a  will.  Plaintiff  testified  that  the  talk  referred  to 
In  the  questions  propounded  was  had  about  the  time  the  will 
was  made.  Objection  that  it  was  incompetent,  immaterial 
and  irrelevant  as  to  undue  influence  was  sustained  to  ques- 
tions whether  or  not  at  this  time  she  had  a  talk  with  defend- 
ants as  to  what  their  mother  had  done  or  how  things  had  been 
fixed,  and,  if  there  had  been  such  a  talk,  to  state  what  was 
said,  and  when.  The  witness  was  then  asked  whether  the 
same  defendant  said  anything  to  her  as  to  what  the  mother 
had  done  with  reference  to  disposing  of  her  property  or  mak- 
ing a  will.  The  same  objection  was  again  sustained,  with  the 
further  one  that  this  sought  to  put  in  the  statement  of  one 
legatee  to  the  prejudice  of  an  absent  legatee.  Like  objections 
were  made  and  sustained  to  questions  whether,  at  that  time, 
the  brother  of  plaintiff  said  anything  to  her  as  to  what  the 
brother  and  her  sister  Phemy  had  done  with  reference  to  the 
mother's  disposing  of  her  property  or  making  a  will;  and  to 
a  statement  by  witness  that  she  afterwards  heard  a  talk 
between  two  of  her  sisters  when  all  were  present  attending 
the  funeral ;  and  to  a  question  asked  concerning  this  time  at 
the  funeral,  **as  to  what  had  been  done ;  what  you  had  caused 
to  be  done  with  reference  to  your  mother's  disposing  of  the 
property."    We  said,  on  complaint  of  these  exclusions: 

**It  is  urged  by  appellant  that  the  questions  above  set  out 
were  proper,  and  that  the  trial  court  should  have  permitted 
them  to  be  answered.  If  this  contention  were  sustained,  it 
would  avail  the  appellant  little  on  this  appeal.  There  is 
nothing  in  any  of  the  questions  which  brings  before  us  the 
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particular  matter  attempted  to  be  proved.  The  proposed  evi- 
dence might  have  been  admissible,  and  yet  be  insufficient  to 
cure  the  deficiency  in  plaintiff's  case.  We  have  repeatedly 
held  that  we  will  not  reverse  a  case  upon  such  rulings  as  are 
here  shown,  unless  it  be  made  to  appear  in  some  manner  what 
the  answer  of  the  witness  would  have  been.  If  we  were  to 
reverse  this  case  upon  this  ground  and  remand  it  for  the  pur- 
pose of  permitting  these  questions  to  be  answered,  the  answers 
might  prove  to  be  wholly  negative.  This  is  illustrated  in  this 
record  [by  the  fact  that  one  question  which  was  allowed  to 
be  answered]  proved  to  be  a  pure  negation.  If  the  trial  court 
had  sustained  an  objection  to  such  question,  and  if  we  were  to 
reverse  upon  such  ruling,  such  reversal  would  be  based  upon 
an  imaginary  error  and  not  a  real  one.  The  reversal  would 
be  rendered  farcical  by  a  subsequent  negative  answer,  and 
it  would  be  none  the  less  so  though  the  answers  were  affirma- 
tive if  such  answer  could  not  change  the  final  result.  It  was, 
therefore,  incumbent  upon  the  plaintiff  to  make  it  appear  in 
some  proper  way  what  the  purpose  of  the  testimony  was  or 
would  be." 

There  was  a  statement  in  writing  incorporated  in  the 
record,  and  it  is  said : 

**It  will  be  noted  that  there  is  nothing  in  such  written 
statement  that  throws  any  light  upon  the  question  what  the 
proposed  testimony  of  the  witness  was  to  be.  All  we  learn 
from  such  writings  is  that  both  'Eodiiey  and  Phemy  made 
the  same  statement.'  What  was  the  statement!  This  ques- 
tion finds  no  answer  in  the  record.  The  appellant  is,  there- 
fore, in  no  position  to  ask  a  reversal  upon  these  assignments. ' ' 

In  State  v.  Row,  81  Iowa  138,  144,  defendant  and  one 
Campbell  were  employed  in  driving  teams  to  deliver  and 
transfer  the  goods  of  Hurlbut-Hess  &  Co.;  on  one  evening 
both  were  engaged  with  teams  in  delivering  goods,  and  the 
wagon  driven  by  Campbell  had  on  intoxicating  liquors.  C. 
W.  Logan,  the  man  killed  by  defendant,  was  known  as  one 
who  made  a  business  of  searching  liquor  unlawfully  kept  for 
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sale.  About  six  o'clock  of  that  evening,  Logan  and  another 
found  Campbell  on  the  streets  delivering  intoxicating  liquors, 
whereupon  Logan  arrested  him  without  warrant.  The  team 
was  left  with  one  of  Logan 's  assistants,  and  Logan  and  Camp- 
bell went  to  the  Hurlbut  Company's  place  of  business,  where 
Logan  inquired  if  a  permit  was  held  authorizing  Campbell  to 
make  such  deliveries.  At  this  time,  defendant  came  in,  and 
inquired  if  Logan  had  a  warrant  for  the  arrest  of  Campbell. 
Being  told  that  he  had  none,  defendant  said,  in  substance, 
that  Logan  had  no  right  to  make  the  arrest  without  warrant, 
and  told  Campbell  to  go  and  deliver  the  goods,  giving  Camp- 
bell a  slight  push.  Some  words  passed  between  defendant 
and  Logan  with  reference  to  this  interference,  and  Logan 
drew  his  revolver.  Defendant  also  drew;  shot  Logan  twice, 
and  inflicted  a  mortal  wound.  It  was  the  theory  of  the  State 
that  there  was  a  conspiracy  among  certain  members  of  the 
Hurlbut  corporation  and  its  employees  to  resist  the  effort  of 
oflSeers  and  others  engaged  in  enforcing  the  law  against  the 
sale  of  liquor,  in  so  far  as  such  efforts  might  lead  to  the 
seizing  of  liquors  in  the  building  of  the  corporation,  or 
delivery  therefrom  to  patrons,  and  that  the  shooting  of  Logan 
was  the  result  of  such  conspiracy.  One  Hall,  a  witness  for 
defendant,  testified  that  he  had  for  nine  years  been  engaged 
with  the  police  force  of  the  city,  and  was  thereupon  asked : 

''State  what  you  heard,  if  anything,  C.  S.  Logan  say  in 
respect  to  what  he  would  do  at  the  house  of  Hurlbut-Hess  & 
Co.,  if  he  had  occasion  to  go  there."  , 

To  this,  objection  was  sustained  that  it  was  incompetent, 
immaterial  and  irrelevant.  A  fairly  good  guess  can  be 
indulged  in  as  to  what  it  was  proposed  to  establish  by  an 
answer  to  this  question.  It  is  fairly  probable  that  the  expec- 
tation was  to  show  that  defendant  knew  of  Logan's  declara- 
tion as  to  what  he  would  do  in  the  house  of  the  corporation 
if  he  had  occasion  to  go  there ;  that  the  declaration  involved 
a  threat,  and  thus  bore  upon  whether  the  defendant  acted  in 
self-defense,  or,  rather,  whether  what  he  knew  of  Logan's 
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declaration  impelled  defendant  to  shoot.  Yet  we  said  that 
the  exclusion  could  not  be  reviewed,  because,  though  **it  is 
true  there  might  have  been  an  answer  not  open  to  the  objec- 
tion, it  is  equally  true  that  there  might  not."  In  other  words, 
we  held  that  neither  the  form  of  the  question  nor  the  whole 
of  the  record  enabled  us  to  judge  that  prejudicial  error  had 
been  committed.  Clearly,  these  demonstrate  that,  so  far  as 
adjudicated  cases  speak,  the  same  is  true  of  the  question  at 
bar. 

IV.  There  is  absolutely  nothing  in  the  record  to  show 
that  the  witness  was  able  to  answer  at  all,  and,  if  able  to 
answer,  he  would  have  said  aught  to  aid  the  defendant's 
cause,  unless  we  may  presume  from  the  fact  that  defendant 
called  the  witness  that,  if  allowed  to  answer,  he  could  and 
would  have  given  material  evidence  beneficial  to  the  party  call- 
ing him.  I  have  been  able  to  find  no  adjudicated  case  holding 
to  such  a  presumption,  and  on  careful  search  have  found  none 
except  such  as  deny  such  presumption.  In  Barr  v.  City  of 
Omaha  (Neb.),  60  N.  W.  591,  at  592,  it  is  expressly  ruled 
that  the  court  cannot  presume  **that,  if  permitted,  the  wit- 
ness would  have  made  answers  favorable  to  the  party  pro- 
pounding the  questions."  To  the  same  effect  is  Masters  v. 
Marsh  (Neb.),  27  N.  W.  438.  In  Klaman  v.  Matmn^  61  Iowa 
752,  we  said:  **The  record  fails  to  show  .  .  .  that  the 
witness  would  have  testified  to  any  fact  of  advantage  to 
plaintiff."  In  KeUeher  v.  City  of  KeokuJc,  60  Iowa,  at  475, 
Y^e  said,  again:  ''We  cannot  presume  that  the  witness  would 
have  given  evidence  beneficial  to  plaintiff."  If  we  may  ever 
assume  that  an  unuttered  answer  would  have  been  favorable 
to  the  interrogatory,  it  would  be  where  the  witness  is  a  party, 
or  the  attorney  of  the  party.  Yet  we  did  not  so  presume  in 
Arnold's  case,  155  Iowa,  at  604,  where  the  questions  were 
asked  of  plaintiff  himself.  In  Klaman' s  case,  61  Iowa  752, 
the  defendant  himself  was  the  witness  to  whose  testimony 
objection  was  sustained.  In  Porter's  case,  151  Iowa,  at  280, 
the  question  was  one  propoimded  to  the  appellant  on  his  direct 
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examination.  In  YaUs  v.  Kinney  (Neb.),  41  N.  W.,  at  129, 
it  was  the  defendant  and  his  attorney  who  were  not  permitted 
to  answer.  This  is  perfectly  sound,  because  very  often  a 
party  testifying  as  a  witness  testifies  to  that  which  destroys 
his  case.  If  it  were  presumed  that  a  witness,  if  allowed  to 
answer,  would  answer  in  a  way  to  advantage  the  one  calling 
and  interrogating  him,  there  never  could  have  been  a  case 
written  declaring  that  the  exclusion  of  testimony  would  not 
be  reviewed  because  there  had  been  a  failure  to  show  preju- 
dice. If  there  exist  a  presumption  that  a  witness  will  tes- 
tify favorably  to  the  party  calling  him,  that  presumption 
would  always  have  supplied  proof  of  prejudice.  If  the  fact 
that  the  witness  was  not  allowed  to  answer  is  proof  that  he 
would  have  answered  favorably  if  allowed  to  answer,  how 
was  any  court  ever  able  to  hold  that  reversal  should  be  denied 
for  want  of  a  showing  of  prejudice  ? 

Without  any  reference  to  or  analysis  of  authority,  it 
should  be  plain  that  we  cannot  have  recourse  to  such  a  pre- 
sumption as  that.  The  only  presumption  that  can  be  indulged 
is  that  the  witness  will  tell  the  truth  as  he  understands  it. 
It  would  be  a  judicial  scandal  to  promulgate  a  judicial 
announcement  that  a  witness  is  under  a  species  of  implied 
contract  to  furnish  a  memory  adequate  to  the  needs  of  the 
party  calling  him,  and  to  answer  questions  in  such  way  only 
as  will  benefit  that  party. 

I  would  affirm. 


W.  P.  Noble,  Appellee,  v.  "W.  C.  Renner,  Appellant. 

VENDOB  AND  PUBCHASEB:  Besdssloii  by  Purchaser— -Fraudulent 
1  Bepresentatlon — ^Non-xeUance  Thereon.  Contracts  of  sale  may  not 
be  rescinded  by  reason  of  vendor's  false  representation,  when 
▼endee  made  his  own  examination  of  the  property  and,  by  reason 
thereof  and  of  other  knowledge  brought  to  his  attention,  he 
evidently  did  not  rely  on  the  representations  made  by  vendor. 
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VENBOB  AND  FC7BCHASEB:    Resdaslon  by  Pnichaser— Fmidulent 

2  Concealment — ^Dnty  to  Speak.  Concealing  a  fact  material  to  a 
transaction,  knowing  that  the  other  party  is  acting  in  the  full 
belief  that  no  such  fact  exists,  and  affirmatively  encouraging  such 
belief,  is  as  much  a  fraud  as  if  the  existence  of  such  fact  were 
expressly  denied,  and  entitles  the  one  defrauded  to  rescind.  So 
held  where  a  vendor,  who  knew  that  vendee  had  examined  the  land 
and  knew  that  vendee  was  acting  in  the  belief  that  no  serious 
danger  existed  from  washing  by  the  river,  subsequently  learned 
that  the  river  was  rapidly  washinf:^  away  the  land,  and  did  not 
communicate  such  fact  to  the  vendee,  and  encouraged  vendee  to 
believe  that  the  conditions  remained  the  same  as  when  vendee 
examined  the  land. 

VEKDOB  AND  PUBCHASEB:    BesciBSlon  by  Pnrchasei^-Defense — 

3  Contracting  in  Recognition  of  Defects.  Evidence  reviewed,  and 
held  insufficient  to  show  that  the  defects  in  the  land,  of  which  vendee 
complained  in  his  action  for  rescission,  were  taken  into  considera- 
tion in  fixing  the  purchase  price. 

VBNDOB    AND    PX7BCHASSB:    Btfscission    by    Porcbaser— When 

4  Vendee  Entitled  to  Money  Judgment.  Prompt  and  justifiable 
rescission  by  a  vendee  entitles  him  to  a  money  judgment  against 
the  vendor  for  the  loss,  when  vendor  has  sold  the  property  received 
to  an  innocent  purchaser. 

Appeal  from  Black  Hawk  District  Court, — Franklin  C. 

Platt,  Judge. 

Tuesday,  September  26,  1916. 

Action  to  rescind  a  trading  contract,  on  the  claim  that 
it  was  induced  by  false  representations  and  fraudulent  con- 
cealments. The  property  received  by  defendant  was  sold  to 
an  innocent  purchaser,  and  plaintiff  claims  a  money  judgment 
for  its  value.  The  contract  was  rescinded,  and  a  money  judg- 
ment entered  against  defendant  and  a  surety  of  defendant's  on 
bond  to  discharge  an  attachment.  Defendant  and  his  surety 
appeal. — Affirmed. 

Feely,  Feely  it  Clark,  for  appellant. 

Mears  <fe  Lovejoy  and  W,  H.  Merner,  for  appellee. 
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Salinger,  J. — I.  Appellee  asserts  that  defendant  repre- 
sented that  land  transferred  to  him  in  the  trading  contract 
could  not  ** crumble  or  wash  into  the  Missouri  River/'  and, 

in  essence,  that,  for  reasons  pointed  out,  the 
^'  JSSSJIsl^^re-   river  did  not  cut  the  land.     Further,  that 

scission  by  pur-     , ,  ^    , .  ^  ^  , 

chaser :  fraud-    thcsc  representations  were  untrue,  and  known 

ulent  represen- 
tation:  non-re-    to  the   maker   to  be  untrue.     This  we   will 

liance  thereon. 

assume  to  be  so.  It  is  further  claimed  that 
the  representations  were  relied  on.  This  must  be  "taken  with 
some  grains  of  allowance.  The  agent  of  the  plaintiff  informed 
him,  before  any  dealing  was  done,  in  effect,  that  the  river  was 
cutting  this  land.  He  had  information  from  one  Dunn  that* 
buying  the  land  was  too  risky  on  account  of  the  river's  wash- 
ing, and  that  Dunn  had  heard  of  pieces'  washing  badly. 
Plaintiff  was  advised  that  banks  would  not  loan  money  on 
these  river  farms.  He  gives  no  reason  for  relying  on  defend- 
ant, except  that  he  knew  the  "Ford  family,  and  knew  they 
were  all  nice,  straight  people,  and  that  he  knew  the  connec- 
tion," which  probably  means  that  defendant  was  some  con- 
nection of  the  Ford  family's.  Defendant  urged  him  to  make 
a  personal  inspection,  and  plaintiff  was  evidently  not  fully 
controlled  by  the  representations,  for  he  did  make  the  inspec- 
tion. He  refused  to  deal  until  he  could  have  consultation 
with  his  family  and  partner. 

To  affect  plaintiff  with  the  consequences  of  his  inspection, 
defendant  gives  a  very  exaggerated  account  of  what  the 
plaintiff  saw  on  the  inspection.  One  item  is  that  he  saw  a 
piece  of  land,  nearly  half  an  acre,  fall  into  the  river.  Plaintiff 
responds  that  all  this  is  grossly  exaggerated,  and  that  he 
would  have  been  a  lunatic  had  he  consummated  the  deal  after 
seeing  what  defendant  claims  he  saw.  We  think  defendant's 
account  is  grossly  exaggerated,  and  that  the  truth  is,  plaintiff 
came  away  believing  that  whatever  cutting  there  was,  was 
temporary,  and  would  cease  when  a  point  containing  three 
acres,  and  just  south  of  a  bend  in  the  river,  would  be  cut 
away,  and  that  this  would  soon  occur.    Plaintiff  answers  him- 
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self.  When  he  denies  seeing  what  defendant  claims  he  saw, 
he,  so  far  as  he  is  concerned,  destroys  any  argament  based 
on  his  folly  if  he  had,  in  truth,  seen  what  it  is  claimed  he 
saw.  Plaintiff  may  not  avoid  the  consequences  of  his  inspec- 
tion by  urging  a  state  of  facts  which  he  says  did  not  exist. 
Were  this  all,  we  should  reverse. 

II.  Plaintiff  pleads  that  defendant  fraudulently  failed 
to  disclose  a  change  in  circumstances  occurring  after  the 
inspection,  consisting  of  the  fact  that  the  river  was  cutting 

most  seriously — ^well   knowing  plaintiff  was 

^'  puRc^ABBK?re-  igiiorant  thereof.     Appellant  urges  that  the 

•    chale?"  fraud-'  court  erred  in  holding  that  he  owed  any  duty 

meat  :^duty  to     to  disclose  his  knowledge  of  such  change,  and 

holding  that  mere  silence  was,  in  the  absence 
of  such  duty,  fraudulent.  Now,  though  defendant  knew  the 
tendency  of  the  river  to  constantly  reduce  the  acreage  of  his 
farm,  and  had  actually  sued  his  own  vendor  for  damages 
because  of  land  shortage,  and  obtained  a  settlement  for  it, 
we  are  not  concluding  him  by  this.  Were  this  merely  a  case 
of  defendant's  having  this  general  knowledge,  we  could  well 
say  that  plaintiff  had  every  opportunity  to  have  the  same 
knowledge,  and  ought  not  to  ask  a  court  of  equity  for  relief 
merely  because  he  refrained  from  obtaining  such  knowledge. 
"But  the  contract  was  not  closed  until  May  2d,  and  plaintiff 
returned  on  April  17th.  On  the  very  day  of  the  return, 
defendant  received  information  from  one  Kelley,  afterwards 
supplemented  by  telegraph  and  telephone,  which  is  fairly 
outlined  by  the  statement  in  the  telegram:  "Situation  serious. 
Come  at  once."  And  one  Rouse  advised  defendant  of  like 
information  from  Kelley.  Defendant  denied  having  such 
information,  and  was  told  by  Rouse  that  he  should  inform 
plaintiff.  While  defendant  attempts  some  quibbling  along  the 
line  that  he  was  not  greatly  impressed,  because  he  believed 
Kelley  was  merely  trying  to  get  a  chance  to  buy  the  buildings 
for  lumber  by  asserting  that  they  were  about  to  be  washed 
into  the  river,  he  says,  finally,  that  from  information  received 
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he  knew  that  the  river  was  washing  badly,  was  cutting  the 
farm  very  badly,  and  was  cutting  in  towards  the  buildings. 
It  is  not  necessary  to  go  into  the  details  of  the  damage  of 
which  defendant  was  advised,  beyond  saying  that  it  is  unrea- 
sonable to  suppose  that  plaintiff  would  have  consummated  the 
contract  had  he  been  advised  of  such  damage.  He  had  no 
knowledge  of  the  change,  nar  that  defendant  had  received 
said  information. 

It  is  the  theory  of  appellant  that  he  owed  no  duty  to 
speak,  because  this  is  not  a  case  of  the  river's  cutting,  but 
of  continuing  to  cut  as  it  did  when  plaintiff  saw  the  land; 
that  both  had  equal  opportunity  to  learn  of  this  change; 
and  that  while,  in  the  authorities  presented  by  appellee,  there 
was  some  new  element  of  which  one  party  had  knowledge, 
and  which  he  concealed  from  the  other,  in  this  case  there  was 
no  element  which  did  not  exist  from  the  beginning.  He  illus- 
trates :  One  might  as  well  say  that  there  was  an  actionable 
misrepresentation  because  a  horse  was  represented  as  per- 
fectly sound,  when  inspection  made  before  buying  showed  that 
the  horse  had  lost  a  leg.  Is  there  not  more  here  than  a  mere 
case  of  silence  which  amounts  to  a  failure  to  state  that  which 
both  knew,  or  had  equal  means  of  knowing?  Is  there  not 
afSrmative  concealment,  intended  to  lead  another  to  his 
injury?  Is  not  appellant  proceeding  on  the  lines  that  he 
might  tenably  use  if  he,  too,  had  been  ignorant  of  what,  of 
necessity,  occurred  since  plaintiff  inspected  the  land?  If 
neither  had  been  advised,  and  the  change  had  occurred  since 
the  inspection,  there  would  be  room  for  saying  that  defendant 
had  no  duty  to  make  sure  whether  conditions  had  not  changed, 
and  advise  plaintiff.  But  defendant  knew  not  only  that  plain- 
tiff had  made  inspection,  but  that  he  would  naturally  rely 
upon  what  he  found  then,  and  knew^  that  conditions  had 
changed  for  the  worse  since  then,  and  that  plaintiff  did  not 
know  it.  It  is  undenied,  too,  that  defendant  was  not  content 
with  mere  silence.    It  appears  that,  on  May  2d,  before  the 

Vol.  177  U.— 33 
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contract  was  signed,  defendant  told  Noble  that  there  was  no 
cutting  there  any  more,  that  there  would  be  a  little  sloughing 
of  the  bank  in  the  spring  when  the  frost  was  going  out.  This 
can  have  been  intended  for  no  other  purpose  than  to 
strengthen  Noble  in  the  belief  that  conditions  remained  sub- 
stantially as  they  were  when  he  saw  the  land,  and  surely 
tended  to  do  so.  And  on  the  morning  of  May  2d,  defendant 
told  plaintiff  that  he  would  guarantee  there  were  114  acres, 
which  was  again  calculated  to  keep  plaintiff  in  the  same 
misapprehension. 

Defendant  explains  that  he  did  not  tell  Noble  anything, 
because  Noble  had  seen  the  farm  and  knew  more  about  it 
than  he  (Renner)  did.  It  is  a  sidelight  that,  somehow,  after 
the  deal  was  safely  landed,  and  on  May  7th,  Renner  all  at 
once  found  occasion  to  tell  Noble  that  the  buildings  were  in 
danger.  There  are  other  suggestive  sidelights.  The  telephone 
talk  from  Kelley  was  about  eleven  in  the  forenoon  of  May 
1st,  and,  as  defendant  himself  puts  it,  he  went  straight  to 
Cedar  Falls  in  the  afternoon,  and  again  opened  negotiations 
with  Noble  to  make  this  deal — ^kept  it  up  until  the  morning 
of  the  second,  and  ''until  I  got  him  into  this  contract." 

More :  Hill,  a  witness  for  defendant,  sajrs  the  latter  told 
him  to  go  to  Waterloo  for  the  purpose  of  putting  a  clause 
into  the  contract,  "subject  to  changes  of  the  Missouri  River." 
This  is  explained  by  saying  that  it  was  desired  to  create  a 
merger  to  exclude  testimony  as  to  oral  guaranties  of  acreage. 
No  doubt  it  may  have  that  effect,  but  the  desire  to  avoid  an 
oral  guaranty  seems  to  have  been  carried  to  a  point  where 
only  a  very  guileless  man  may  fail  to  see  some  other  and 
additional  purpose.  The  contract  contains  the  statement  that 
the  land  to  be  conveyed  contains  114  acres,  more  or  less,  as 
shown  by  a  described  survey,  "subject,  however,  to  the 
changes  of  the  bed  of  the  Missouri  River,  which  bounds 
said  land  on  the  west."  That  fairly  well  accomplishes  shut- 
ting out  a  quarrel  over  how  much  land  was  to  be  conveyed. 
Why,  then,  was  added  this  further  phrase:    "Said  land 
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having  been  viewed  by  party  of  the  first  part  in  April, 
1912  f  It  is  not  a  great  strain  to  arrive  at  the  con- 
clusion that,  with  the  knowledge  communicated  by  Kelley  in 
mind,  and  not  disclosed,  this  was  but  another  method  of 
affirmatively  lulling  the  buyer  into  the  belief  that  conditions 
were  as  he  saw  them  on  his  inspection.  No  other  reason  read- 
ily suggests  itself.  On  page  424  of.  9  Cyc,  it  is  said  that, 
'*if  a  person  make  a  representation,  believing  it  to  be  true, 
but  afterward  he  discovers  it  to  be  false,  he  must  not  allow 
the  party  to  go  on  and  act  on  the  faith  of  the  representation ; 
and  if  he  does  so,  he  is  guilty  of  fraud."  In  TradU  v.  Baring, 
4  DeG.,  J.  and  S.,  318,  329,  cited  under  this  text,  it  is  said : 

**If  a  person  makes  a  representation  by  which  he  induces 
another  to  take  a  particular  course,  and  the  circumstances  are 
afterwards  altered  to  the  knowledge  of  the  party  making  the 
representation,  but  not  to  the  knowledge  of  the  party  to  whom 
the  representation  is  made,  .  .  .  it  is  the  imperative  duty 
of  the  party  who  has  made  the  representation  to  communicate 
.  .  .  the  alteration  of  those  circumstances;  and  that  this 
court  will  not  hold  the  party  .  .  .  bound  unless  such  a 
communication  has  been  made." 

But  the  decision  is  a  refusal  to  grant  specific  performance. 
As  this  is  a  discretionary  act,  the  case  is  not  square  authority 
for  the  claim  that  such  silence  constitutes  fraud. 

20  Cyc,  page  24,  declares  that,  even  if  representations 
are  true  when  made,  and  they  subsequently  become  false  by 
change  in  the  subject-matter,  it  is  the  duty  of  the  person  who 
made  these  representations  to  inform  the  other,  and  if  he  fails 
so  to  do,  he  is  guilty  of  fraud.  It  cites  Cable  v.  United  Staies 
Life  Ins,  Ca.,  Ill  Fed.  19,  27,  and  Laewer  v.  Harris,  57  Fed. 
368,  at  373-4.  The  last  is  a  case  where  representations  were 
made  concerning  the  output  and  profits  of  a  business  that 
defendant  was  selling  plaintiff,  and,  before  formal  conclusion, 
defendant  discovered  And  failed  to  communicate  that  condi- 
tions had  changed  from  what  plaintiff  supposed  them  to  be. 
It  is  said  to  be  an  elementary  proposition  in  the  law  of  fraud 
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that,  if  one  party  to  a  contract  knowingly  assists  in  inducing 
the  other  to  enter  into  it  by  leading  him  to  believe  that  which 
he  himself  believes  to  be  false,  his  conduct  is  fraudulent,  and 
it  matters  not  whether  the  result  is  brought  about  by  misrep- 
resentation or  by  keeping  silent  when  duty  requires  a  dis- 
closure. The  case  quotes  with  approval  from  French  v.  Vwr 
ing,  102  Mass.  132,  135,  as  follows : 

''Deceit  may  sometimes  take  a  negative  form,  and  there 
may  be  circumstances  in  which  silence  would  have  all  tlie 
legal  characteristics  of  actual  misrepresentation*" 

The  Loewer  case  says  this : 

*'The  law  requires  disclosure  to  be  made  only  when  there 
is  a  duty  to  make  it,  and  this  duty  is  not  raised  by  the  mere 
circumstance  that  the  undisclosed  fact  is  material,  and  is 
known  to  the  one  party  and  not  to  the  other,  or  by  the  addi- 
tional circumstance  that  the  party  to  whom  it  is  known  knows 
that  the  other  party  is  actually  in  ignorance  of  it ;  but  when 
one  of  the  parties,  pending  negotiations  for  a  contract,  has 
held  out  to  the  other  the  existence  of  a  certain  state  of  facts 
material  to  the  subject  of  the  contract,  and  knows  that  the 
other  is  acting  upon  the  inducement  of  their  existence,  and, 
while  they  are  pending,  knows  that  a  change  has  occurred 
of  which  the  other  party  is  ignorant,  good  faith  and  ccmmion 
honesty  require  him  to  correct  the  misapprehension  which  he 
he  has  created.  It  becomes  his  duty  to  make  disclosure  of  the 
changed  state  of  facts,  because  he  has  put  the  other  party  off 
his  guard.  The  doctrine  is  thus  stated  by  Mr.  Pollock,  in  his 
work,  Principles  of  Contracts,  page  491:  *It  is  sufficient  if 
it  appear  that  the  one  party  knowingly  assisted  in  inducing 
the  other  to  enter  into  the  contract  by  leading  him  to  believe 
that  which  was  known  to  be  false.  Thus  it  is  where  one 
party  has  made  an  innocent  misrepresentation,  but^  on  dis- 
covering the  error,  does  nothing  to  undeceive  the  other.'  " 

The  Ccible  case,  supra,  holds  that  a  statement  in  the 
application  of  good  health  and  freedom  from  disease,  and 
specifically  from  pneumonia^  constitutes  a  warranty  of  the  eon^ 
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tract  as  though  declared  simultaneously  with  the  delivery  of 
the  policy ;  that,  if  there  had  been  a  change  in  health  between 
the  time  of  the  application  and  the  delivery  of  the  policy,  the 
company  was  entitled  to  know  of  it,  and  to  be  fully  informed 
concerning  it,  that  it  might  determine  whether,  notwithstand- 
ing such  change,  it  would  consummate  the  agreement  and 
deliver  its  policy.  In  Morrison  v.  Musprait,  4  Bing.  60,  one 
was  by  a  physician  represented  to  the  insurers,  in  December  of 
a  certain  year,  as  enjoying  ordinarily  a  good  state  of  health. 
This  representation  was  repeated  in  March  following.  The 
insurance  was  effected  in  April.  Between  December  and 
March  the  person  had  been  ill  with  a  pulmonary  attack,  and 
was  attended  by  a  physician  other  than  the  one  who  had  made 
the  representation  to  the  insurance  company,  but  no  disclosure 
of  the  circumstances  was  made  to  the  insurer.  In  April,  a  year 
after  the  issuance  of  the  policy,  the  assured  died  of  pulmonary 
disease.  While  this  was  a  case  of  mere  representation  in  a 
warranty,  the  court  held  that  the  facts  of  the  illness  and  of 
the  attendance  of  the  other  physician  should  have  been 
disclosed. 

In  Piedmont  ^iSk  A.  Life  Ins.  Co.  v.  Ewing,  92  U.  S.  377, 
the  court  held  there  was  no  valid  contract,  saying: 

**It  cannot  for  a  moment  be  contended  that,  while  par- 
ties are  still  in  negotiation  as  to  the  terms  of  a  contract,  one 
of  them,  learning  of  a  total  change  in  the  condition  of  the 
subject-matter  of  the  contract  of  which  the  other  is  ignorant, 
can  at  that  moment  accept  terms  which  he  has  refused  before, 
and  by  doing  so,  bind  the  party  who  had  offered  those  terms 
when  the  condition  of  affairs  was  wholly  different.'' 

In  Ouilford  v.  Roberts  (Ind.),  62  N.  E.  711,  a  woman 
applied  for  a  position  as  school  teacher,  and,  in  her  first  inter- 
view with  the  trustee,  stated  that  she  was  not  married,  and 
did  not  intend  to  be  during  the  school  year,  the  trustee  telling 
her  he  would  not  employ  a  married  woman  as  a  teacher.  Two 
months  thereafter,  she  signed  a  contract  in  her  maiden  name, 
at  which  time  she  had  been  married  four  days,  without  the 
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knowledge  of  the  trustee;  and  it  was  held  the  contract  was 
voidable  for  fraud. 

In  Cable  v.  Life  Ins.  Co.,  Ill  Fed.,  at  27,  it  is  said : 

''With  respect  to  fire  insurance,  it  has  been  held  that  if 
one  knowing  of  a  conflagration  near  his  property,  without  dis- 
closing the  fact,  procure  insurance  of  an  underwriter  ignorant 
of  the  fact,  the  contract  is  void." 

Both  are  ca^es  in  which  investigation  was  open  to  the 
person  wronged.  But  that  did  not  avail ;  because,  while  both 
might  have  known,  one  did  know,  and  kept  silent  in  the  hope 
that  the  other  would  not  learn.  As  to  a  contention  like  the 
one  that  the  inspection  was  a  cure-all,  the  Cable  case  says : 

''It  is  true  that  a  medical  examination  will  ascertain 
many  things  necessary  to  be  known ;  but  there  is  a  large  field 
of  inquiry  which  cannot  be  so  disclosed,  and  which  may  be 
essential  to  the  risk  to  be  assumed  ...  So,  also,  in  the 
interval  between  the  medical  examination  and  the  execution 
and  delivery  of  the  policy,  a  serious  change  in  the  health  of 
the  assured  may  have  occurred,  of  which  the  insurer  might 
be  and  probably  would  be  wholly  ignorant.  The  insurer  has, 
therefore,  a  right  to  rely  upon  the  utmosf  good  faith  upon 
the  part  of  the  assured,  and  though  the  latter  may  not  be 
bound  to  communicate,  if  uninquired  of,  all  the  details  of  his 
life  which  might  affect  the  judgment  of  the  insurer  with 
respect  to  the  assumption  of  the  risk,  he  is  certainly  bound 
to  disclose  any  impending  peril  to  life  not  known  to  the 
insurer,  and  of  which  the  latter  cannot  reasonably  be  said 
to  be  put  upon  inquiry." 

It  was  held,  in  Sun  Ins.  Co,  v.  Ocea/n  Ins,  Co,,  107  U.  S. 
485,  that  it  was  the  duty  of  the  assured  to  communicate  all 
material  facts,  and  he  cannot  allege,  as  an  excuse  for  his 
omission  to  do  so,  that  they  were  actually  known  to  the  under- 
writer, unless  the  knowledge  of  the  latter  was  as  full  and 
particular  as  his  own  information.  There  may  not  be  a 
silence  which  is  aided  by  what  is  calculated  to  mislead.  Thus, 
where  insurance  was  applied  for  upon  a  vessel  ''lost  or  not 
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lost,"  the  applicant  knowing  of  its  loss,  but  concealing  his 
knowledge  from  the  insurer,  the  court  held  the  concealment 
to  be  a  fraud,  destroying  the  validity  of  the  contract, 
remarking: 

**When  the  company  came  to  make  this  instrument,  they 
were  entitled  to  the  information  which  the  plaintiffs  had  of 
the  loss  of  the  vessel/'  Insurcmce  Ca.  v.  Lyman,  15  Wall. 
(U.  S.)  664. 

It  is  said  in  Cable  v.  Life  Ins.  Co.,  Ill  Fed.,  at  26 : 

*'It  is  a  general  rule  that  meditated  silence,  there  being 
no  duty  to  speak,  will  not  avail  to  avoid  a  contract.  There 
being  no  duty  to  communicate  intelligence,  the  one  party  is 
not  bound  to  speak  although  he  may  know  that  the  other 
party  lies  under  a  mistake.  This  is  because  the  parties  are 
dealing  with  each  other  at  arm's  length.  But  even  in  such 
case  the  suppressio  v&ri  must  rest  in  silence,  not  in  partial 
and  misleading  statement.  The  latter  amount  to  sicggestio 
falsi;  for,  as  it  has  well  been  said,  *a  half  truth  is  often  the 
greatest  of  lies.'  If  one  would  deal  at  arm's  length,  he  must 
remain  silent.  He  may  not  speak  that  which  is  certain  to 
deceive  and  suppress  that  which  would  challenge  attention, 
disclosing  the  truth.  If  the  matter  be  with  respect  to  a 
material  fact,  which,  if  known  to  the  one  party  and  not  to 
the  other,  wo\ild,  if  disclosed,  induce  that  other  to  refrain 
from  contracting,  either  wholly  or  upon  the  terms  proposed, 
the  one  having  knowledge  of  the  fact,  if  under  no  duty  to 
disclose,  may  not,  by  a  partial  statement,  throw  the  other 
party  oflf  his  guard,  when  disclosure  of  the  truth  and  the 
whole  truth  would  have  prevented  his  action." 

The  Caile  case  deals  with  what  is  said  to  be  a  casual  state- 
ment,  partial  and  misleading,  the  manner  of  its  delivery  being 
such  as  to  ,ward  off,  rather  than  to  invite  inquiry,  and  to 
convey  to  McCabe  the  impression  that  Cable  was,  if  at  all, 
but  slightly  indisposed. 

This  is  not  a  case  of  suing  for  false  representation  that  a 
horse  had  two  good  eyes,  when  before  buying  he  was  inspected 
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and  palpably  exhibited  two  blind  ones.  It  is  a  case  of  what 
is,  in  effect,  false  token.  It  is  not  different  in  principle  from 
bargaining  to  sell  a  hotel  building,  sending  the  proposed  buyer 
to  look  at  it,  having  him  find  that  the  building  is  somewhat 
racked  and  would  not  withstand  heavy  winds,  learning  later 
that  a  wind  had  blown  it  to  the  ground  and  scattered  the 
fragments,  afltanatively  telling  the  buyer  before  he  contracts 
that  the  building  is  substantially  as  it  was  when  he  saw  it, 
and  claiming  that,  though  there  was  no  building  when  the 
purchase  was  completed,  yet  there  could  be  no  rescission.  We 
perceive  no  substantial  difference  between  what  was  done  here 
and  what  the  case  would  have  been  if  Noble  never  had  looked 
at  the  land,  and  had  been  told,  after  defendant  got  his  advice 
from  Kelley,  that  there  was  no  bad  cutting  or  washing,  and 
no  danger  of  the  farm  buildings'  going  into  the  river. 

III.  Defendant  claims  that  plaintiff's  loss  is  made  good 
by  an  allowance  in  the  purchase  price.  There  is  testimony 
that  Noble  said,  on  returning  from  the  inspection,  that  he 

should  get  the  land  at  a  lower  price ;  that  it 

^*  FURcmAMjR^re-   ought  to  be  worth  $25  an  acre  less  on  that 

chaser':  defense:  account;  that  he  would  make  defendant  a 

recogrnition  of      proposition,  but  it  would  be  way  down ;  that 

defects. 

he  told  defendant  there  was  not  as  much  land 
as  defendant  thought,  and  thereupon  made  a  lump  sum  offer, 
which  involved  an  allowance  for  the  loss  on  account  of  the 
river;  that  Noble  said  on  his  return  that  **a  fellow  ought  to 
get  it  for  $25  less  an  acre  than  he  would  land  a  mile  or  two 
away  from  the  river."  Now,  defendant  says  that,  before 
plaintiff  went  to  look  at  the  farm,  he  was  to  allow  him  $125 
an  acre,  and  defendant  was  to  take  the  stock  at  $10,000. 
After  his  return,  so  says  defendant  himself,  plaintiff  said  he 
would  give  his  interest  in  the  store  for  the  farm  if  defendant 
would  give  $2,200 ;  that  defendant  asked  him  what  he  figured 
the  farm  worth  an  acre,  and  he  answered  that  defendant  could 
figure  it  to  suit  himself, — he  was  making  a  lump  proposition ; 
that  defendant  said  it  was  tqo  cheap,  and  plaintiff  responded, 
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**Well,  of  course,  I  don't  know  exactly  how  much  land  you 
have  there,  there  may  be  a  good  deal  less."  He  said,  while 
he  was  willing  to  make  a  proposition,  it  would  not  be  near 
what  defendant  asked ;  and  on  being  asked  why,  he  answered 
that  defendant  didn't  have  as  much  land  as  he  thought  he 
had,  whereupon  defendant  informed  plaintiff  that  he  had  114 
acres,  according  to  a  survey  made  on  December  16,  1911.  At 
the  strongest,  defendant  claims  that,  on  May  1, 1912,  the  land 
was  worth  $80  to  $90  an  acre.  Plaintiff  testifies  that  the 
$2,200  boot  money  was  not  paid  as  an  allowance  for  land 
that  had  gone  into  the  river;  that  nothing  was  mentioned 
about  it,  and  that  it  was  not  thought  of  by  him.  It  is  upon 
this  record  that  defendant  sa3rs  that  he  made  an  allowance 
''for  what  had  gone  in  there,  and  the  damage  it  might  do 
and  the  land  that  had  gone  into  the  river."  He  says  plaintiff 
should  have  no  relief,  becauscHhe  parties  contracted  in  recog- 
nition of  the  loss  of  the  land,  and  figured  the  farm  several 
thousand  dollars  cheaper  on  account  of  the  river's  changing 
its  bed ;  that  it  appears,  though  it  is  said  it  is  not  controlling, 
that  an  allowance  of  at  least  $6,000  was  made  to  equal  the 
value  of  the  land  washed  away,  not  only  up  to  the  time  of 
the  trade,  but  to  February,  1913,  nine  months  later,  when 
Noble  had  a  survey  made;  that  Noble  has  $2,200  of  defend- 
ant's money  and  has  the  70  acres  that  remained. 

Aside  from  plaintiff's  denial,  there  are  other  things  that 
militate  most  strongly  against  this  special  avoidance  on  part 
of  defendant.  Two  witnesses  say  that,  on  inquiry  by  defend- 
ant as  to  what  the  stock  was  worth,  he  was  informed  that  it 
invoiced  between  $12,000  and  $13,000,  and  that  he  answered 
that,  if  it  was  worth  $5,000,  he  would  come  out  all  right  on 
the  deal.  Defendant  responds  that  he  doesn't  think  he 
inquired  of  one  of  these  witnesses  and  said  this  to  him,  and 
says  he  made  no  such  statement  to  the  other.  The  court 
found  that  plaintiff's  interest  in  the  property  transferred  to 
defendant  was  $9,684.31,  and  we  think  the  evidence  fairly 
shows  that  it  was  substantially  worth  about  $10,000.    Where 
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is  this  allowance  of  $6,000  for  land  that  went  in  up  to  Feb- 
ruary, 1913  ?  It  is  conceded  that  all  but  some  70  acres  went 
in  by  that  time.  Defendant  himself  puts  that  at  not  more 
than  $80  to  $90  an  acre.  At  $90,  it  comes  to  $6,300;  and 
plaintiff  paid  substantially  $10,000  for  it. 

IV.  Rescission  was  prompt.  The  property  transferred 
to  defendant  was  in  turn  transferred  to  an  innocent  pur- 
4.  Vendor  AND        chaser.    Hcnce  there  was  a  money  judgment 

PURCHA8BR :  re-  •xj^Jxj/A  "O  . 

scission  by  pur-   against  defendant  and  Oscar  Renner,  a  surety 

vendeeentitied    on  a  bond  given  by  him  to  discharge  attach- 
to  money  judg- 

™e»^  ment.    All  must  be,  and  is, — Affirmed. 

Evans,  C.  J.,  Ladd  and  Gaynob,  JJ.,  concur. 


H.  A.  Russell,  Appellee,  v.  E.  G.  Dudley  et  al.,  Appellants. 

EX£SfPTIONS:     Forfeiture— '* Starting  to   Leave   State"-— Unexe- 

1  cuted  IntentioiL  An  intention  or  plan  to  leave  the  state  at  some 
definite  or  indefinite  time  in  the  future  is  not  sufficient,  in  itself, 
to  expose  a  debtor's  exempt  property  to  seizure,  such  not  con- 
stituting a  ''starting  to  leave  the  state,"  within  the  meaning  of 
Section  4014,  Code,  1897. 

EXEMPTIONS :      Forfeiture— Non-Besidence— Evidence.      Evidence 

2  reviewed,  and  held  to  justify  the  jury  in  finding  that  defendant 
was  not  a  non-resident,  and  was,  consequently,  entitled  to  his 
exemptions. 

EXEMPTIONS;     Enforcement    of   Bight— Independent   Action   for 

3  Eecovery — ^Abatement.  One  deprived  of  his  exempt  property  by 
attachment  levy,  may  maintain  an  independent  action  against  the 
attaching  plaintiff  and  the  officer  making  the  levy,  to  recover  the 
property  and  for  damages,  even  though  at  the  time  there  is  pending 
in  the  attachment  proceeding  a  motion  to  discharge  the  attachment, 

PABTIES:    Defendants — Officer  in  Attactament.    A  defendant  against 

4  whom  a  personal  judgment  may  be  rendered  cannot  be  considered 
a  nominal  pdrtj'.     So  held  where  the  sheriff,  who  had  levied  on 
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property  alleged  to  be  exempt,  was  made  a  party  defendant  in  an 
action  to  recover  the  property  and  damages  thereto. 

PIiEADINO:     Admissions— Effect.     A   litigant  may  not  deny  the 

5  existence  of  a  fact  clearly  admitted  by  him  in  his  pleading. 

ATTACHMENT:      Wrongful      Attachment — ^Damagee— Instructions. 

6  Instruction  reviewed,  and  held  to  properly  limit  the  damages  for 
wrongful  attachment  to  such  as  were  caused  by  the  acts  or  negli- 
gence of  the  defendants. 

APPEAL  AND  EBEOB:     Eevlew,  Scope  of— Moot  Question.     The 

7  court  will  not,  on  appeal,  review  an  action  of  the  trial  court  con- 
cerning which  no  question  has  yet  arisen.  So  held  where,  in  an 
action  for  damages  for  wrongful  attachment,  the  court  added  to 
the  judgment  obtained  by  plaintiff  a  provision  "that  the  same 
should  be  exempt  from  execution." 

Appeal  from  Woodbury  District  Court, — W.  6.  Sears,  Judge. 

Tuesday,  September  26,  1916. 

Action  at  law  to  recover  damages  for  wrongful  levy  of 
attachment  upon  property  exempt  from  execution.  Verdict 
and  judgment  for  plaintiff,  and  defendants  appeal. — Affirmed, 

F,  H,  Rice  and  0.  D.  Nickle,  for  appellants. 
Pendleton  &  Wakefield,  for  appellee. 

Weaver,  J. — The  defendant  Anderson,  having  an  unpaid 
claim  against  the  plaintiff  Russell  for  merchandise  sold  and 
delivered,  brought  suit  thereon,  and,  in  aid  of  such  action, 
caused  a  writ  of  attachment  to  be  issued  and  levied  upon  a 
team  of  horses,  wagon  and  harness  owned  by  Russell.  Appear- 
ing in  that  action,  Russell  moved  for  the  discharge  of  the  levy, 
on  the  ground  that  the  property  attached  was  exempt  from 
execution.  Later,  while  this  motion  was  pending  and  unde- 
termined, Russell  brought  this  independent  action  to  recover 
possession  of  the  property,  together  with  damages  for  the 
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alli?ge<l  wrongful  Icry,  for  the  valae  of  the  oBe  of  the  pn^jerty 
and  for  injury  alleged  to  have  been  occasioned  thereto  during 
itA  detention  under  the  writ.  The  defendant  Anderson  and 
his  co-defendant,  the  sheriff^  claiming  under  the  levy,  deny 
that  the  attachment  was  wrongful  and  deny  the  exempt  char- 
acter of  the  projierty,  and,  by  way  of  abatement,  plead  the 
pendency  of  the  original  action.  The  issues  were  tried  to  a 
jury  and  verdict  returned  for  the  plaintiff,  and,  from  the 
judgment  entered  thereon,  this  appeal  has  been  taken. 

I.  It  is  argued  that  the  trial  court  erred  in  refusing 
defendants'  motion  to  direct  a  verdict  in  their  favor,  as  well 
as  in  overruling  their  motion  for  a  new  trial,  on  the  ground 

that  the  evidence  conclusively  shows  that  the 
*'  fortStur'^^* '      property   was   not   exempt   from   executioi}. 

iSSf^liAte^r       Neither  of  these  propositions  can  be  sustained. 

uifuon"^*^  *"'    Russell  was  a  farmer  by  occupation,  and  his 

team,  wagon  and  harness  were  clearly  exempt, 
unless  it  can  l>e  said,  as  claimed  by  counsel,  that  at  the  time  of 
the  levy  he  had  become  a  nonresident  of  this  state,  or  that  he 
had  at  that  time  started  to  leave  the  state.  Neither  of  these 
alleged  facts  is  conclusively  shown.  Russell  had  occupied  and 
worked  a  leased  farm  in  Woodbury  County  for  the  preceding 
year,  his  term  expiring  on  March  4,  1914.  On  March  5,  1914, 
when  the  levy  was  made,  he  was  still  on  the  farm,  but  was 
prei)aring  to  remove  for  a  time  to  the  town  of  Morningside  in 
the  same  county.  In  the  fall  of  1913,  he  visited  the  state  of 
Montana,  where  he  instituted  a  contest  of  a  homestead  entry 
which  had  been  made  by  a  third  person.  He  returned  to  his 
home  in  Iowa  in  September,  1913,  where  he  remained  until 
after  the  beginning  of  the  attachment  suit.  Pending  these 
proceedings,  he  died  in  Woodbury  County,  and  his  widow 
has  been  substituted  as  his  representative.  It  is  true  that  he 
planned  a  future  removal  to  Montana,  in  case  the  contest  upon 
the  homestead  entry  was  decided  in  his  favor.  About  the  time 
when  the  original  action  was  begun,  he  received  advice  that 
the  contest  had  resulted  favorably,  and  that  it  would  be  neces- 
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sary  for  him  to  appear  in  Montana  in  person  to  execute  and 
file  the  papers  to  perfect  his  own  entry.  He  sold  off  his 
property,  except  his  team,  wagon  and  harness  and  certain 
household  effects,  and,  when  the  levy  was  made,  he  was  on  the 
road  to  Momingside,  as  above  mentioned,  for  the  purpose  of 
renting  a  temporary  home  for  his  family.  Pending  the  attach- 
ment proceedings,  he  went  to  Montana,  where  he  made  a 
homestead  entry.  He  returned  to  Iowa  once  or  twice  during 
the  summer,  and  died  there.  He  never  moved  his  family  from 
Iowa,  and,  so  far  as  shown,  never  established  a  home  or  resi- 
dence on  the  land  entered  by  him. 

The  rights  of  the  parties  are  to  be  measured  by  their 
status  on  the  date  of  the  attachment,  and  it  is  very  clear  from 
the  record,  or,  to  say  the  least,  the  record  wguld  justify  a 

finding  by  the  jury,  that  Russell  was  not  at 
2.  B3MMPTIONB:      that  time  a  nonresident,  and  that  he  had  not 

forfeiture :  non- 

denclS"^*  *  ^^*'    ^^^^»    within   the   meaning   of   our  statute, 

'* started  to  leave  the  state.''  A  mere  intent 
to  leave  the  state  at  some  definite  or  indefinite  time  in  the 
future  is  not,  in  our  judgment,  suflBcient  in  itself  to  expose 
the  debtor's  exempt  property  to  seizure.  He  may  abandon  such 
tentative  purpose,  or  may  change  his  mind,  or  some  unlooked- 
for  event  may  render  his  removal  inadvisable  or  impossible. 
See  Tiibbs  v,  Garrisonv,  68  Iowa  44.  In  this  case,  the  mere  act 
of  leaving  his  family  in  Iowa  while  he  went  to  Montana  to 
make  a  homestead  entry  does  not,  as  a  matter  of  law,  consti- 
tute a  change  of  residence.  Having  made  the  entry,  he  was 
under  no  obligation  of  law  or  morals  to  perfect  it.  He  had,  as 
is  conceded  by  counsel,  six  months  in  which  to  assume  posses- 
sion— a,  right  which  it  is  not  shown  he  ever  exercised — ^and 
there  is  no  apparent  reason  why  he  could  not  retain  his  rights 
and  exemptions  as  a  resident  of  Iowa  until  such  time  as  he 
should  take  up  his  residence  elsewhere,  or  had  started  to  leave 
the  state  with  intention  to  abandon  his  Iowa  residence.  As 
we  have  already  said,  the  jury  could  well  find  from  the  evi- 
dence that  plaintiff  was  not  a  nonresident,  and  had  not,  in 
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fact,  started  to  leave  the  state.  The  verdict  upon  that  propo- 
sition is,  therefore,  conclusive  upon  the  parties,  unless  other 
sufiScient  reasons  be  found  for  ordering  a  new  trial. 

II.  Counsel  further  contend  that  the*  plea  in  abatement 
should  have  been  sustained.  It  may  be  admitted,  without  now 
so  deciding,  that  a  decision  of  the  motion  in  the  original  action 

to  release  the  exempt  property  would  have 

'*  ^JSrcOTient  of    ^P^'*^*^^  ^  *  dccisiou  of  that  specific  ques- 

ent*acMon®^r*^"  *^^^  ^  between  the  parties  to  that  proceed- 

atSitOTaent.         ^Sy  l>ut  such  Concession  does  not  necessarily 

call  for  an  abatement  of  the  present  action. 
The  parties  to  this  action  are  not  identical  with  those  to  the 
original  action.  The  relief  sought  in  this  petition  is  not  iden- 
tical with  that  sought  in  the  motion  made  in  the  original 
action.  The  plaintiff  herein  was  not  required  to  set  up  his 
alleged  rights  by  way  of  counterclaim,  but  co\ild  properly 
bring  a  separate  action  against  both  the  attachment  plaintiff 
and  the  sheriff,  or  either  of  them,  for  a  recovery  of  the  prop- 
erty and  for  damages.  Osborn  v.  Clovd,  23  Iowa  104,  108. 
Again,  in  this  case,  the  plaintiff  claims  not  only  to  recover  the 
property  itself,  but  also  for  damage  and  injury  to  the  property 
by  reason  of  its  improper  or  wrongful  usage  by  defendants 
while  held  under  the  writ — an  item  upon  which  no  recovery 
could  have  been  had  in  his  favor  under  the  pleadings  or  record 
in  the  original  case.  The  right  to  recover  damages  of  this 
character  does  not  necessarily  depend  upon  a  finding  that  the 
property  was  exempt,  and  an  order  overruling  the  motion  to 
release  the  levy  would  not  be  an  adjudication  of  such  claim. 
Obviously,  the  case  presented  by  the  petition  does  bring  it 
within  the  rule  cited  by  appellant  from  Valley  Bank  v,  Shemr 
(mdoah  Nat.  BwnJc,  109  Iowa  43,  46.  The  question  of  the 
exempt  character  of  the  property  and  the  amount  of  plaintiff's 
damages,  if  any,  was  one  upon  which  plaintiff  would  ordi- 
narily be  entitled  to  have  the  verdict  of  a  jury,  and,  unless 
the  plea  in  abatement  is  very  clearly  well  taken,  the  right  to 
such  trial  and  verdict  should  not  be  denied. 


% 
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It  is  not  correct  to  say  that  the  sheriff  is  only  a  nom- 
inal party  to  this  action.    If  the  statements  of  the  petition 

be  true,  plaintiff  may  rightfully  secure  per- 

4.  pahtibs  :  d^      sonal  judgment  against  the  oflScer.     There 

cer^in  attach-      ^^s  no  error  in  this  respect  in  the  ruling  of 

the  trial  court. 
III.    It  is  next  asserted  that  it  clearly  appears  that  there 
was  no  levy  upon  the  plaintiff's  wagon.    This  is  based  upon 
the  testimony  of  some  of  the  witnesses  that  the  wagon  was 

not  moved  by  the  sheriff,  but  left  in  the  place 
6.  PLBAj>iNo:ad-     where  it  was  found.    But  the  pleadings  them- 

mlssions :  effect.  ^  ^ 

selves  make  a  suflScient  case  for  the  jury  in 
this  respect.  Plaintiff's  petition  alleges  a  seizure  of  the 
wagon,  as  well  as  of  the  horses  and  harness,  and  in  answer 
thereto,  the  defendants  **  admit  that  plaintiff  was  the  owner 
of  the  property  set  forth  in  the  petition"  and  *' admit  that 
said  property  was  attached  and  held  under  such  attachment, 
as  set  forth  in  the  petition."  This  admission  does  not  appear 
to  have  been  withdrawn,  and  it  is  not  open  for  defendant  to 
deny  such  fact  in  argument. 

lY.  Complaint  is  made  that  the  court  did  not  limit  the 
right  to  recover  damages  for  depreciation  in  the  value  of  the 
property  to  such  as  were  caused  by  the  act  or  neglect  of  the 

defendants.  Assuming,  for  the  purposes  of 
^*  wrong^Yat^'     this  casc  only,  that  the  rule  contended  for  by 

tachment :  dam-  n      ^      •      .i       i  ^i        •      <         a.*  • 

ases :  instruc-     appellants  IS  the  law,  the  instruction  given 

tlons.  ,       .  .  V 

by  the  court  to  the  jury  is  not  open  to  the 
criticism  made  upon  it.  While  the  court  did  say  that,  if 
entitled  to  recover,  plaintiff  could  recover  for  the  depreciation, 
if  any,  in  the  value  of  the  property  while  held  under  the  writ, 
the  jury  was,  by  the  terms  of  the  same  paragraph,  told  that, 
in  estimating  such  damages,  it  was  limited  to  the  consideration 
of  evidence  as  to  ''depreciation  or  loss  of  value  caused  by 
reason  of  the  improper  use  or  management  of  said  property 
while  in  the  possession  of  the  defendants  or  either  of  them." 
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There  is  no  error  in   the   instruction,   to   the  defendants' 
prejudice. 

V.  The  court,  in  entering  judgment  ujwn  the  verdict^ 
added  thereto  the  following  provision:  "and  that  the  judg- 
ment shall  be  exempt  from  execution. "   Upon  this  order,  error 

is  assigned  by  appellants.  Counsel  complain 
7.  appralandbr-  that  such  entry  was  unauthorized.    Whether 

BOR :  review,  " 

Si^lstion!  ™^*    ^*  ^*^  ^^  ^^  ^^*  *  proper  entry  in  no  manner 

affects  the  validity  of  the  recovery  in  plain- 
tiff's  favor,  and  we  cannot  attempt  to  determine  in  advance 
its  effect  upon  controversies  which  have  not  arisen  and  are 
in  no  manner  presented  by  the  record  before  us. 

We  find  no  reason  for  disturbing  the  judgment  below, 
and  it  is,  therefore — Affirmed. 

Evans,  C.  J.,  Deemeb  and  Preston,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  W.  P.  Ledpord,  Appellant. 

ADULTEBY:     Commencement  of  Prosecatioxi— Taking  Issae  ftom 

1  Jury.  The  issue  whether  a  prosecution  for  adultery  was 
convnuBnced  by  the  spouse  of  defendant  must  not  be  taken  from 
the  jury  by  a  peremptory  instruction  "that  the  prosecution  was 
so  commenced,"  when  the  evidence  bearing  on  the  marriage  rela- 
tion existing  between  the  defendant  and  the  prosecutrix  is  incon- 
clusive or  in  dispute.  And  this  is  true  irrespective  of  any  questions 
as  to  the  burden  of  proof  on  such  issue.  (Section  4932,  Code, 
1897.) 

ADT7LTEBY:    Elements  of  Offense — ^Bffanlage  Belatlon.    On  a  charge 

2  of  adultery  with  an  unmarried  person,  the  burden  never  shifts 
from  the  State  to  show,  beyond  a  reasonable  doubt,  that  a  lawful 
marriage  relation  exists  between  defendant  and  the  one  commenc- 
ing the  prosecution.  It  follows  that  the  court  cannot  lawfully 
deprive  the  jury  of  the  right  to  pass  on  such  issue.  (Section  4932, 
Code,  1897.) 

Appeal  from  Appanoose  District  Court, — D.  M.  Anderson, 

Judge. 

Tuesday,  September  26,  1916. 
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The  defendant,  having  been  indicted  and  convicted  upon 
a  charge  of  adultery,  has  appealed  from  the  judgment  ren- 
dered against  him. — Reversed  and  Remcmded. 

HoweU,  Elgin  &  HoweU,  for  appellant. 

Oeorge  Cosson,  Attorney  General,  and  John  F.  Fletcher , 
Assistant  Attorney  General,  for  appellee. 

Weaver,  J. — I.  So  far  as  the  allegation  of  illicit  relations 
between  the  defendant  and  his  alleged  paramour  is  concerned, 
the  verdict  has  abundant  support  in  the  testimony,  and  the 
argument  of  counsel  that  the  State  failed  to  make  due  proof 
in  this  respect  is  without  merit. 

II.  The  trial  court  instructed  the  jury  as  a  matter  of 
law  that  this  action  was  prosecuted  **upon  complaint  of 
Lizzie  Ledford,  the  lawful  wife  of  the  said  W.  P.  Ledford  at 

the  time  the  prosecution  was  commenced." 

^*  ™nc™Jnt  o?""  Error  is  assigned  upon  this  instruction,  and 

takiSfflssue*       we  are  constrained  to  hold  this  exception  well 

from  Jury.  ^^^^^     ^^^  statute.  Section  4932,  Code,  1897, 

provides' that  no  prosecution  for  adultery  **can  be  commenced 
except  on  the  complaint  of  the  husband  or  wife. ''  The  indict- 
ment charges  in  terms  that  the  defendant,  at  the  time  and 
place  mentioned,  had  unlawful  sexual  intercourse  with  one 
Oda  Stewart ;  that  he  was  at  that  time  the  husband  of  another 
woman,  one  Lizzie  Ledford;  and  that  thereafter,  Lizzie  Led- 
ford, still  being  the  lawful  wife  of  defendant,  filed  the  infor- 
mation by  which  this  criminal  proceeding  was  instituted. 
The  plea  to  the  indictment  necessarily  put  this  allegation  of 
fact  in  issue,  and  without  proper  proof  thereof,  a  conviction 
could  not  properly  be  had  or  a  verdict  of  guilty  be  sustained. 
It  is  true  that  the  fact  of  the  commencement  of  the  prosecution 
by  the  wife  is  not  an  element  of  the  crime  charged,  and  there- 
fore need  not  be  proved  beyond  a  reasonable  doubt.  Sicde  v, 
Donovan,  61  Iowa  278 ;  Staie  v.  Athey,  133  Iowa  382 ;  Staie 
V.  Harmann,  135  Iowa  167.    It  is,  however,  an  essential  ele- 

VoL.  177  Ia.— 34 
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ment  in  the  right  of  the  State  to  prosecute  and  convict  the 
offending  spouse.  State  v.  Both,  17  Iowa  336;  State  v.  Henke, 
58  Iowa  457 ;  Staie  v.  Briggs,  68  Iowa  416.  A  preponderance 
of  the  evidence  upon  this  issue  is  sufficient.  State  v.  Leek, 
152  Iowa  12.  It  follows  that,  where  the  question  of  the  exist- 
ence of  the  marriage  relation  between  the  defendant  and  the 
prosecutrix  is  the  subject  of  dispute  in  the  testimony,  or  the 
testimony  which  tends  to  show  the  alleged  marriage,  is  of  a 
character  which  the  jury  may  rightfully  reject  as  inconclusive 
or  unworthy  of  belief,  it  is  not  within  the  province  of  the  court 
to  dispose  of  the  question  as  a  matter  of  law.  State  v.  H&nkey 
58  Iowa  457 ;  State  v,  Domovan,  61  Iowa  278,  280.  To  the 
necessary  effect  are  the  holdings  in  State  v.  Athey,  133  Iowa 
382 ;  State  v,  Mahan,  81  Iowa  121 ;  State  v,  Maas,  83  Iowa  469 ; 
State  V.  Andrews,  95  Iowa  451 ;  State  v.  Stout,  71  Iowa  343 ; 
State  V,  Harmann,  135  Iowa  167.  See  also  People  v.  Isham 
(Mich.),  67  N.  W.  819. 

There  is  some  apparent  inconsistency  in  the  cases,  upon 
the  question  whether  the  burden  is  on  the  State,  in  the  first 
instance,  to  prove  that  the  prosecution  was  instituted  by  the 
spouse  of  the  accused,  or  is  on  the  latter  to  show  the  fact  which 
exempts  him  from  prosecution  under  the  statute.  But  even 
though  it  be  held  that  the  burden  is  not  on  the  State, — ^if ,  as 
in  this  case,  the  question  is  raised  and  the  evidence  is  such 
that  the  jury  may  properly  find  that  the  prosecutrix  is  not 
the  wife  of  the  defendant, — it  is  still  true  that  the  issue 
thereon  is  not  a  question  of  law  upon  which  the  court  can 
rightfully  control  the  verdict.  That  the  existence  of  a  legal 
marriage  between  the  prosecutrix  and  the  defendant  was 
neither  admitted  nor  legally  proved,  is  quite  apparent  from 
the  record.  In  the  course  of  her  testimony  on  the  trial,  the 
prosecutrix  testified  that  she  was  married  to  the  defendant  in 
the  year  1897,  lived  with  him  as  his  wife,  and  had  never  been 
divorced  from  him.  On  cross-examination,  she  testified,  in 
substance,  that,  prior  to  her  alleged  marriage  with  defendant, 
she  had  married  one  Martin,  who  lived  with  her  three  years, 
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and  who  had  gone  away  to  the  west  ** somewhere/'  She  never 
sued  for  or  obtained  a  divorce  from  Martin.  After  first 
swearing  that  Martin  procured  a  divorce  from  her,  had  there- 
after married  again  and  was  now  dead,  she  conceded  that  the 
only  knowledge  or  information  she  had  of  such  divorce  was 
from  letters  written  by  Martin  **to  his  folks,'*  and  from  what 
** everybody"  told  her.  Her  only  knowledge  of  his  death  is 
what  she  ** heard*'  from  some  undisclosed  source.  No  time 
or  date  for  the  alleged  divorce  from  Martin,  or  of  his  re- 
marriage or  death,  is  even  suggested.  So  far  as  appears,  no 
notice  of  the  alleged  divorce  proceedings  was  served  upon, her, 
nor  has  she  or  anyone  else  made  inquiry  or  search  of  the  court 
or  other  public  records  in  Martin's  then  place  of  abode,  to 
verify  the  gossip  and  rumors  upon  the  strength  of  which  she 
seeks  to  sustain  the  validity  of  her  marriage  to  the  defendant. 
In  view  of  the  record  so  made,  it  seems  hardl>  necessary  to  say 
that  the  broad  general  statement  of  the  witness  thai  she  was 
the  wife  of  the  defendant  at  the  time  of  the  alleged  adultery, 
is  wholly  insufficient  to  justify  an  instruction  that  a  legal  mar- 
riage had  been  established  as  a  matter  of  law. 

III.  Another  phase  of  the  objection  to  this  instruction  is 
readily  apparent  when  we  note  that  this  indictment  charges 
the  defendant  with  adultery  in  that,  while  being  a  married 

man,  the  lawful  husband  of  Lizzie  Ledford, 
2.  ADULTBRTieie-   he  had  sexual  intercourse  with  *'Oda  Stewart, 

ments  of  of- 

JlfaS^r""**'*'^  an  unmarried  woman."    The  woman  in  the 

case  being  unmarried,  the  alleged  intercourse 
could  be  found  adulterous  under  our  statute  only  upon  allega- 
tion and  proof  that  defendant  was  a  married  man.  In  other 
words,  the  lawful  marriage  of  defendant  was  an  essential 
element  in  the  crime  charged,  and  the  burden  was  clearly  upon 
the  State  to  prove  the  fact  beyond  a  reasonable  doubt.  That 
is  a  burden  which  never  shifts,  and,  no  matter  how  strong  or 
convincing  the  evidence,  it  is  never  competent  for  the  court  to 
tell  the  jury  that  the  truth  of  such  allegation  may  be  taken 
for  granted,  or  that,  as  a  matter  of  law,  it  has  been  sufficiently 
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proved.  Siaie  v.  lAghifaoi,  107  Iowa  344,  351;  People  v. 
Webster,  111  CaL  381.  To  permit  the  court  to  direct  or  con- 
trol the  jury 's  finding  upon  any  material  fact  constituting  an 
essential  element  of  the  crime  charged,  is  to  take  from  the 
accused  the  protection  of  his  constitutional  guaranty  of  a  jury 
trial. 

IV.  Other  assignments  of  error  have  been  argued,  but, 
as  the  one  we  have  considered  necessitates  a  reversal  of  the 
judgment  below,  it  is  unnecessary  to  deal  with  them  spe- 
cifically. 

For  the  reasons  stated,  the  judgment  below  is  reversed, 
and  cause  remanded  for  a  new  trial. — Reversed  and  Remanded, 

Evans,  C.  J.,  Dbemee  and  Preston,  JJ.,  concur. 


B.  G.  Sutton,  Appellant,  v.  Joseph  Qbeiner,  Appellee. 

FRAUD:     Fratidiilent    Bepresentatlonfl— Value    of   Property— When 

1  MateriaL  Representations  as  to  the  value  of  property  remotely 
situated  from  the  parties,  made  by  one  familiar  therewith,  for  the 
purpose  of  inducing  another,  who  is  without  knowledge  of  the 
property,  to  rely  thereon  and  bargain  for  the  property,  are  material 
statements  of  fact,  and,  if  false,  lay  the  foundation  for  rescission  of 
the  contract. 

FRAUD:     Fraudulent  Representations— Exchange  of  Property— Mu- 

2  tnal  Exaggeration  of  Values.  Evidence  reviewed,  and  held  suffi- 
cient to  clearly  carry  to  the  jury  the  question  whether  an  exchange 
of  properties  was  consummated  through  plaintiff's  false  represen- 
tations as  to  the  value  of  his  property,  or  whether  the  transaction 
was  simply  a  case  of  the  mutual  exaggeration  of  the  value  of 
properties,  without  undue  advantage  to  either  party. 

FRAUD:     Acts  Constituting — ^Inducing  Intoxication.     |;vidence  re- 

3  viewed,  and  held  sufficient  to  justify  the  submission  to  the  jury 
of  the  question  of  defendant's  intoxication  and  plaintiff's  part  in 
inducing  the  same. 

FRAUD:    Defensea-rConfederates — ^Agency.    Manifestly,  one  will  not 

4  be  heard  to  say  that  he  is  not  responsible  for  the  fraud  of  a  con> 
federate  simply  because  the  confederate  is  the  agent  of  the  one 
defrauded. 
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FRAUD:    Defenses — ^Extravagant  Nature  of  Bepresentations.    It  is 

6  no  defense,  between  parties  to  a  fraud-induced  contract,  that  the 
representations  which  induced  the  contract  were  so  exaggerated 
that  the  party  defrauded  ought  not  to  have  relied  thereon. 

TBIAL:    Instructions— Stating  Issues  by  Oopsrlng  Pleadings.    It  is 
6    not  necessarily  erroneous  for  the  court,  in  stating  the  issues,  to 
copy  the  pleadings  at  considerable  length. 

Appeal  from  Clarke  District  Court. — Thomas  L.  Maxwell, 

Judge. 

Tuesday,  September  26,  1916. 

Action  at  law  to  recover  damages  caused  \>y  defendant's 
failure  to  perform  a  written  contract  for  exchange  of  land 
owned  by  defendant  in  Manitoba  for  other  property  owned 
by  plaintiff  in  Colorado.  There  was  a  verdict  and  judgment 
for  the  defendant,  and  plaintiff  tippeals. — Affirmed. 

0.  M,  Slaymaker,  for  appellant. 
Temple  &  Temple,  for  appellee. 

Weaver,  J. — The  parties  executed  a  written  contract, 
whereby  plaintiff  undertook  to  sell  to  defendant  a  certain 
house  and  lot  in  the  town  of  Palisades,  Colorado,  and  in  pay- 
ment therefor,  defendant  agreed  to  convey  to  plaintiff  400 
acres  of  land  in  Manitoba,  and,  further,  to  pay  him  the  sum 
of  $1,000  in  money.  The  conveyances  were  to  be  delivered 
within  30  days.  Defendant  having  refused  to  carry  out  the 
agreement,  plaintiff  brought  this  action  for  damages.  The 
defendant  admits  making  the  contract,  but  avers  that  it  was 
obtained  from  him  by  fraud  and  deceit,  and  that,  having  dis- 
covered the  wrong  which  had  been  perpetrated  upon  him,  he 
at  once,  and  within  the  period  of  30  days,  rescinded  the  con- 
tract and  so  notified  the  plaintiff.  According  to  the  testimony 
of  defendant,  the  land  owned  by  him  in  Manitoba  was  worth 
$14,000,  subject  to  a  lien  of  $5,200.  He  was  formerly  a  resi- 
dent of  Iowa,  and,  being  desirous  of  returning  to  this  state. 


534  Sutton  v.  Grkineb.  [177  Iowa 

he  sought  an  opportnnity  to  exchange  the  land  for  Iowa 
property.  To  that  end,  he  requested  one  Pringle,  a  real  estate 
agent,  to  aecnre  him  a  customer.  Soon  thereafter,  Pringle 
informed  defendant  that  he  had  found  a  prospective  customer, 
and  requested  a  meeting  of  the  parties  at  Osceola.  Defendant 
accordingly  went  to  Osceola,  where  he  met  Pringle,  who  intro- 
duced him  to  plaintiff,  and,  later  in  the  same  day,  the  contract 
in  suit  was  executed.  Defendant  claims  that  plaintiff  and 
Pringle,  conspiring  together  to  swindle  him,  induced  him  to 
drink  freely  of  intoxicating  liquor,  furnished  by  them, 
whereby  he  was  unable  to  exercise  judgment  and  care  to  pro- 
tect his  own  interests,  and  by  this  means  and  by  false  represen- 
tations and  deceit  procured  the  contract.  He  says  that  plain- 
tiff, not  having  any  Iowa  property  such  as  he  desired  to 
obtain,  proposed  to  exchange  the  Colorado  property  for  the 
land.  Defendant  had  never  seen  the  house  or  lot  and  knew 
nothing  of  its  quality  or  value,  except  as  it  was  revealed  by  a 
photograph  which  plaintiff  exhibited.  Plaintiff  had  himself 
visited  the  property,  and  told  defendant,  as  the  latter  swears, 
that  it  had  a  market  value  of  $10,000.  In  alleged  reliance  upon 
this  representation,  defendant  entered  into  the  contract.  His 
land  was  estimated  at  $14,000,  and  his  equity  therein  at 
$8,800.  After  some  negotiation  as  to  the  difference  of  $1,200 
between  these  estimates,  it  was  agreed,  as  shown  in  the  con- 
tract, that  defendant  should  make  a  deferred  payment  of 
$1,000  and  assign  to  plaintiff  the  unpaid  rent  on  the  land, 
some  of  which  was  under  lease.  Defendant  further  says  that, 
very  soon  after  the  contract  was  executed,  he  made  investiga- 
tion, and  found  that  the  Colorado  property  was  worth  not  to 
exceed  $2,500,  whereupon  he  repudiated  and  rescinded  the 
agreement.  The  jury  sustained  the  defense  so  pleaded  and 
found  against  the  plaintiff.  In  argument  to  this  court,  appel- 
lant relies  upon  the  following  propositions- 

I.     The    insufficiency    of   the   evidence    to   sustain    the 
defense.    It  is  said  that  the  representations  as  to  the  value  of 
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the  Colorado  property  were  mere  expressions  of  opinion,  on 

which  defendant  had  no  right  to  rely,  and  do 

1.  Fraud  :  fraud-     ^ot  amount  to  fraud.    Counsel  concedes,  how- 

tauona^^vlfue*^    ever,  that  statements  of  value  *'may  become 

of  DroDd*ty  * 

when  materiaL    representations  of  fact  on  which  the  purchaser 

may  rely,"  but  insists  that  the  rule  cannot 
properly  be  applied  in  this  case.  Giving  to  the  testimony,  as 
we  must,  the  most  favorable  interpretation  it  will  fairly  bear 
in  support  of  the  verdict,  the  trial  court  was  clearly  right  in 
submitting  this  issue  to  the  jury.  Defendant  had  never  seen 
the  property,  and  had  no  notice  or  knowledge  whatever  of  its 
character  or  value  except  as  he  was  informed  by  the  plaintiff, 
who  had  visited  and  inspected  it.  Under  such  circumstances, 
a  false  statement  of  market  value  of  property,  upon  which  it 
is  intended  that  the  purchaser  shall  rely  and  be  thereby  in- 
duced to  make  the  purchase,  becomes  a  material  representa- 
tion, and,  if  believed  and  acted  upon,  it  justifies  the  party 
thus  overreached  in  rescinding  the  agreement.  The  doctrine 
that  proof  of  mere  *' trade  talk*'  or  *'pufl8ng,"  such  as  is  com- 
mon to  the  seller  or  trader  of  property,  is  not  sufScient  to  sus- 
tain a  charge  of  fraud,  has  no  application  to  false  representa- 
tions of  material  facts  which  are,  in  their  nature,  calculated 
to  deceive,  and  are  made  with  intent  to  deceive*  Horris  v. 
Rosenherger  (C.  C.  A.),  13  L.  R.  A.  (N.  S.)  762,  766.  The 
rule  on  which  appellant  here  relies,  which,  under  ordinary 
circumstances,  renders  representations  or  statements  of  value 
nonactionable,  applies  only  where  the  parties  stand  on  equal 
footing  and  have  equal  means  of  knowledge  and  there  is  no 
relation  of  trust  or  confidence  between  them.  Mattatich  v. 
Walsh,  136  Iowa  225 ;  Hanson  v.  Kline,  136  Iowa  101 ;  Het- 
land  V.  Bihtad,  140  Iowa  411,  415;  Mwrray  v.  Tolmam,  162 
111.  417 ;  Schumaker  v.  Mather,  133  N.  Y.  590 ;  Huffstetter  v. 
Buzett,  32  Ind.  293;  Grim  v,  Byrd,  32  Gratt.  (Va.)  293; 
Kermer  v.  Harding,  85  111.  264,  270.  Quite  in  point  with  the 
case  before  us  is  our  own  case  of  Scott  v.  Bumight,  131  Iowa 


536  Sutton  v.  Qbeiner.  [177  Iowa 

507.  See  also  FuUon  v.  Fisher,  151  Iowa  429-437 ;  Nowlin  v. 
Snow,  40  Mich.  699;  Van  Vliet  v.  CraweU,  171  Iowa  64. 
Indeed,  the  role,  as  we  have  stated  it,  is  too  well  settled  in 
this  and  most  jurisdictions  to  call  for  further  discussion.  In 
this  case,  the  defendant,  as  we  have  seen,  did  not  know  the 
property,  which  was  in  a  distant  state.  Plaintiff  did  know 
it,  and  knew  its  value ;  or,  even  if  he  did  not  know  its  value, 
his  positive  statement  thereof  was  one  on  which  defendant 
was  entitled  to  rely  as  a  material  representation.  The  testi- 
mony on  behalf  of  defendant  was  such  that,  if  credited  by  the 
jurors,  they  were  justified  in  finding  that  plaintiff  did  repre- 
sent the  property  as  having  a  market  value  of  $10,000 ;  that  the 
statement  was  false  and  was  made  as  an  inducement  to  defend- 
ant to  make  the  exchange;  and  that  defendant,  in  reliance 
thereon,  entered  into  the  contract.  Upon  this  issue,  the  jury 
has  found  for  the  defendant,  and  its  verdict  cannot  be  inter- 
fered with  unless  we  find  some  other  assignment  of  error'to  be 
well  grounded. 

Counsel  says  that  the  transaction  was  an  ordinary  trade 
or  exchange,  in  which  both  parties  placed  an  exaggerated  value 
on  their  property,  and  that,  when  real  values  are  compared, 

there  was  no  undue  advantage  obtained  by 
2.  FRAUD  rfraudu-  plaintiff.    Assuming,    but    without    holding, 
SSiT'SS.  that  this  proposition,  if  correct,  would  work 
tionSvafueS."     ^n  effective  avoidance  of  the  defense  to  plain- 
tiff's claim  for  damages,  we  have  only  to  say 
that  the  record  does  not  so  show.    At  least,  the  fact  is  not  so 
clearly  shown  that  we  may  assume  its  truth  as  a  matter  of 
law.     Somewhat  singularly,  all  the  evidence  offered  on  the 
trial  as  to  the  market  value  of  the  Colorado  property  and  of 
the  Manitoba  property,  so  far  as  given  by  disinterested  wit- 
nesses,   was    introduced    by    the    plaintiff.    The    defendant 
appears  to  have  been  content  to  rest  his  case,  in  this  respect, 
upon  plaintiff's  own  showing,  and  in  this  we  think  he  was 
justified.    The  evidence  so  offered  by  plaintiff  was  such  that 
the  jury  could  have  found  the  Colorado  property  to  have  been 
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worth  but  $2,500,  and  the  land  which  he  was  to  have  obtained 
in  exchange  therefor  to  have  been  worth  $14,000,  subject  to 
an  incumbrance  of  $5,200 — a  disproportion  so  radical  and 
startling  as  to  suggest  the  thought  that  no  man  in  his  senses, 
unless  in  some  manner  deceived  or  misled,  would  have  con- 
sented to  such  terms.  If  it  be  said  that  this  computation 
involves  an  acceptance  of  the  highest  estimate  upon  defend- 
ant's property  and  the  lowest  upon  the  property  of  plaintiff, 
we  must  still  say  it  was  within  the  jury's  province  so  to  find. 
But  even  if  the  jury,  for  the  purpose  of  comparison,  should 
have  averaged  the  several  estimates  upon  both  pieces  of  prop- 
erty, defendant's  equity  in  his  land  was  $6,950,  while  the 
equity  he  was  to  receive  in  the  Colorado  property  (counting 
the  $1,000  "boot  money"  as  a  charge  thereon)  was  but  $3,000. 
From  any  view  of  the  facts  disclosed  by  the  record,  a  case 
was  presented  calling  for  the  careful  scrutiny  of  the  court  and 
jury.  If  the  advantage  thus  obtained  by  plaintiff  was  legiti- 
mately acquired,  he  was,  of  course,  entitled  to  a  verdict  not- 
withstanding the  magnificent  proportions  of  his  profit,  but 
such  results  are  so  unusual,  where  a  deal  is  openhanded  and 
fair  on  both  sides,  that  the  court  should  not  unduly  narrow 
or  restrict  the  jury  in  getting  at  all  the  essential  facts.  Fraud 
will  not  be  presumed,  but,  once  fairly  established,  the  law  will 
not  permit  the  party  practicing  it  to  reap  any  advantage 
therefrom.  The  plaintiff,  as  a  witness,  denies  the  truth  of 
most  of  the  story  told  by  the  defendant,  and  in  this  he  is,  to 
a  considerable  degree,  corroborated  by  Pringle ;  but  it  is  not 
for  the  court  to  say  which  witness  told  the  truth.  The  jury 
evidently  believed  defendant's  evidence  to  be  the  more  cred- 
ible, and  if  so,  it  cannot  be  said  that  the  verdict  is  without 
support  in  the  record.  Some  light  upon  plaintiff's  conception 
of  the  ethics  of  business  is  shown  by  his  admission,  on  cross- 
examination,  that,  in  making  the  deal,  he  was  willing  that 
defendant  should  believe  that  the  Colorado  property  was  worth 
$10,000,  and  that  he  didn't  care  what  defendant  believed.  If 
the  jury  concluded  that  this  admitted  willingness  for  defend- 
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ant  to  be  deceived  in  a  material  matter  pertaining  to  the 
subject  of  the  trade  rendered  more  probaUe  the  truth  of  the 
testimony  that  plaintiff  did  in  fact  actively  aid  in  accomplish- 
ing such  deception,  it  was  neither  a  strange  nor  an  unnatural 
dedij^tion.  That  the  representation,  if  made  as  charged,  was 
untrue,  there  is  no  room  for  doubt,  and  that  plaintiff  knew  it 
to  be  untrue  is  scarcely  less  certain.  The  verdict  must,  there- 
fore, stand,  unless  we  find  reversible  error  in  some  of  the 
rulings  below,  of  which  plaintiff  complains. 

II.  Error  is  assigned  upon  an  instruction  given  by  the 
court  to  the  effect  that,  in  passing  upon  the  charge  of  fraud 
made  by  the  defendant,  the  jury  was  at  liberty  to  consider 

the  testimony  bearing  upon  the  question 
'•  ^"*?'  a<^i*con-  whether  he  was  intoxicated  at  the  time.    The 

stitutingr :  in- 

duci^ngr  intoxica-  point  is  made  that  there  was  no  evidence  to 

justify  such  instruction.  We  think  otherwise. 
The  defendant  swears  that,  at  the  outset  of  the  meeting  of  the 
parties  at  Osceola,  the  plaintiff  and  Pringle  pressed  upon  him 
an  invitation  to  drink,  and  that  he,  at  that  time,  consumed 
a  quart  of  beer  which  plaintiff  provided.  Then,  after  the 
negotiations  had  progressed  a  while,  plaintiff  and  Pringle 
renewed  their  hospitable  solicitations,  and  he  drank  another 
quart  of  beer.  He  further  says  he  was  not  accustomed  to 
drink,  and  the  beer  made  him  ''sick.''  The  court  is  unable  to 
say,  from  observation  or  experience,  that  two  quarts  of  beer, 
taken  under  such  circumstances,  could  not  have  so  addled 
the  brain  or  befuddled  the  judgment  of  defendant  as  to  render 
him  more  easily  misled  into  an  inequitable  contract,  or  that 
the  jury  could  not  rightfully  conclude  therefrom  that  he  was, 
in  truth,  intoxicated.  It  is  not  charged  or  claimed  that  he  was 
intoxicated  to  a  degree  rendering  him  helpless,  or  even  wholly 
incompetent  to  do  business,  but  the  fact  of  drinking  freely 
and  its  natural  effect  upon  him  are  material  circumstances  in 
the  transaction  with  which  the  jury  was  properly  made 
acquainted,  and  the  court's  instruction  with  reference  thereto 
was  not  improper. 
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We  do  not  overlook  the  fact  that,  while  plaintiff  and 
Pringle  admit  the  beer-drinking  incident,  and  that  plaintiff 
supplied  the  liquor,  they  both  say  that  defendant  asked  for  it 
They  further  say  that  the  bottles  emptied  by  defendant  were 
not  quarts,  but  pints,  and  they  express  the  decided  opinion 
that  he  was  not  in  the  least  intoxicated;  but  we  think  it  not 
impossible  that,  even  if  a  marked  state  of  intoxication  is  not 
produced  in  a  person  by  the  drinking  of  a  half -gallon  of  beer, 
it  may  yet  so  mellow  him  (especially  if  he  is  not  accustomed 
to  such  indulgence)  as  to  make  it  easier  for  a  designing  person 
to  ''work  him."  Counsel  scoffs  at  defendant's  claim  to  tem- 
perate habits,  and  informs  that,  if  the  court  could  see  the 
man,  ''it  would  be  convinced  that  a  half  dozen  such  fellows 
could  support  a  brewery;"  but  neither  the  man  nor  his  por- 
trait was  made  an  exhibit  of  record,  and  we  are  compelled  to 
disregard  the  statement  as  irrelevant.  As  we  have  said  with 
reference  to  other  fact  issues,  the  defendant's  condition  at  the 
time  the  contract  was  made  was  a  matter  of  dispute  on  the 
trial,  and  it  was  for  the  jury  to  pass  upon  its  truth.  The 
exception  to  the  instruction  must  be  overruled. 

III.  Plaintiff  requested  the  court  to  instruct  the  jury 
that,  as  Pringle  was  defendant's  agent,  plaintiff  should  not 
be  held  responsible  for  any  statement  or  representation  made 

by  such  person  to  induce  the  trade.    The 
'  fensesi'confed-    requested  instruction  is  manifestly  unsound. 

The  mere  fact  that  Pringle  was  defendant's 
agent  to  iSnd  a  customer  for  an  exchange  of  properties  does 
not  render  it  impossible  that  he  should  have  colluded  with 
plaintiff;  and  if  such  was  the  case,  plaintiff  could  not  avoid 
responsibility  by  pointing  out  that  Pringle  came  into  the  deal 
originally  as  the  representative  of  defendant.  It  is  to  be  said, 
however,  that  the  court,  in  its  instructions,  clearly  charged 
that  the  defense  rested  upon  alleged  false  representations  by 
the  plaintiff,  by  which  defendant  had  been  deceived  and  mis- 
led into  signing  the  contract ;  and  that,  to  sustain  such  defense, 
it  was  necessary  for  him  to  prove  that  plaintiff  stated  and 
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represented  to  him  that  the  Colorado  property  was  of  the 
▼aloe  of  $10,000,  with  the  intent  and  purpose  of  inducing  him 
to  rely  on  such  representations;  and  that  defendant  did  rely 
thereon  and  was  thereby  induced  to  make  the  contract.  The 
jury  was  further  told  that,  to  justify  such  a  yerdict,  they 
must  further  find  that  such  representations  were  false,  and 
known  by  plaintiff  to  be  false  at  the  time  he  made  them.  This 
statement  of'  the  vital  issues  was  directly  in  line  with  coun- 
sel's  contention  that  plaintiff  must  be  held  liable,  if  at  all, 
for  the  falsity  of  his  own  representations,  and  was  even  more 
favorable  to  him  than  he  was  strictly  entitled  to,  under  the 
issues  pleaded 

IV.  Plaintiff  furtiier  asked  the  court  to  instruct  the  jury 
that,  to  sustain  the  defense,  it  must  be  shown  not  only  that 
the  alleged  false  representaticms  were  made  by  plaintiff,  but 

that  they  were  of  such  nature  or  character  as 
f..  Fraud  :de-         to  dcccivc  an  ordinarily  prudent  person,  and 

fences :  extrava-  .^    f  r  » 

fepreSenuSoM.  *^**  ^*  ™^*®*  further  appear  that  defendant 

''was  free  from  any  negligence  in  relying 
thereon."  It  is  to  be  conceded  that  authorities  substantially 
to  this  effect  may  be  found,  but  it  is  equally  true  that  the 
rule,  as  broadly  stated  by  counsel,  is  now  generally  repudiated 
by  the  courts.  We  have  repeatedly  refused  to  recognize  it  in 
cases  of  this  character.  The  more  reasonable  and  just  rule 
is  that,  as  between  the  parties  to  a  contract  obtained  by  fraud 
and  deceit,  the  party  making  a  misrepresentation  for  the  pur- 
pose of  inducing  another  to  act  will  not  be  heard  to  say  that 
his  false  statement  ought  not  to  have  been  believed.  BUey  v. 
BeU,  120  Iowa  618;  Hetland  v.  BOstad,  140  Iowa  411,  420; 
Howerion  v,  Augustine,  145  Iowa  246,  248.  Answering  to  the 
same  suggestion  in  a  case  where  the  alleged  representation  was 
of  an  extravagant  and  improbable  character,  it  has  been  said : 
''The  objection  that  on  its  face  the  scheme  was  impossible 
of  execution,  and  therefore  should  have  deceived  no  one,  is 
without  merit.  Schemes  to  defraud  depend  for  success  not  on 
what  men  can  do,  but  upon  what  they  may  be  made  to  believe, 
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and  the  credulity  of  mankind  remains  yet  unmeasured." 
O'Bwra  v.  Vniied  States,  64  C.  C.  A.  81. 

Speaking  to  the  same  purpose,  and  refusing  to  apply  the 
rule  the  plaintiff  here  contends  for,  the  Wisconsin  court  has 
well  said: 

''The  sole  question  is  whether  the  misrepresentations  in 
fact  deceived  the  party  involved  and  materially  affected  his 
conduct.  Effectiveness  of  deceit  is  to  be  tested  by  its  actual 
influence  on  the  person  deceived,  not  by  its  probable  weight 
with  another. '  *  Bonve  v.  Oage,  127  Wis.  245 ;  Bamdt  v.  Fred- 
erick, 78  Wis.  1. 

In  the  latter  case,  the  court,  speaking  by  Lyon,  J.,  says : 

"If  the  representations  were  so  extravagant  that  sensible, 
cautious  people  would  not  have  believed  them,  that  is  a  proper 
consideration  for  the,  jury  in  determining  whether  the  plain- 
tiff believed  and  relie'd  upon  them ;  but  it  does  not  preclude  a 
finding  that  plaintiff  did  so,  nor  relieve  the  defendant  from 
liability  for  his  fraud,  if  he  committed  fraud.  It  is  as  much 
an  actionable  fraud  wilfully  to  deceive  a  credulous  person  with 
an  improbable  falsehood  as  it  is  to  deceive  a  cautious,  sagacious 
person  with  a  plausible  one.  The  law  draws  no  line  between 
the  two  falsehoods." 

The  trial  court  did  not  err  in  refusing  the  requested 
instruction. 

V.  The  final  exception  argued  is  that  the  court  erred  in 
stating  the  issues  to  the  jury,  in  that  the  defense  pleaded  is 
recited  very  largely  by  the  court  in  the  language  of  the 

answer.  It  is  quite  probable  that  the  court 
6.  Trial  :  instruc-   stated  the  position  of  the  defendant  with  un- 

tionB :  statins  '^ 

i"g  S'eadin&s^"    ^cccssary  particularity.    It  is  also  true  that 

this  court  has  condemned  the  practice  of 
copying  the  pleadings  of  the  parties  into  the  court's  charge, 
but  we  are  of  the  opinion  that  there  is  in  this  case  no  such 
violation  of  that  rule  as  necessitates  a  new  trial.  The  state- 
ment is  not  so  confused  or  couched  in  such  obscure  or  technical 
language  as  to  confuse  or  mislead  the  jury.    The  court  placed 


542  Wehbman  v.  Moorb.  [177  Iowa 

the  burden  of  proof  upon  the  defendant,  and  guarded  the 
legal  rights  of  the  plaintiff  by  a  full  and  fair  statement  of 
rules  applicable  to  cases  of  this  character.  This  being  done^ 
and  the  issue  being  one  of  fact  upon  which  there  is  a  conflict 
of  testimony,  the  verdict  must  stand. 
The  judgment  below  is — Affirmed, 

Evans,  C.  J.,  Deemeb  and  Preston,  JJ.,  concur. 


W.  A.  Wehbman  et  al.,  Appellants,  v.  Claude  Moobb  et  al., 

Appellees. 

APPEAL  AND  EBBOB:    When  Appeal  Lies — Sale  of  Litigaked  Proih 

1  erty — Pmcliase  Price  in  Esciow.  A  properly  perfected  appeal 
from  a  judgment  awarding  defendant  the  tights  of  a  pledgee  may 
be  maintained  by  plaintiff,  even  though  it  appears  that  plaintiff 
has  sold  his  interest  in  the  subject-matter  of  the  litigation  to  an 
intervener,  who  has  dismissed  his  appeal,  when  it  appears  that 
part  of  the  purchase  price  is  in  escrow  awaiting  the  outcome  of 
the  appeal. 

APPEAIi  AKD  EBBOB:    Perfecting  Appeal— Acceptance  of  Service 

2  — ^Authority  of  Attorney.  Notice  of  appeal  is  properly  served 
on  the  attorney  who  appeared  in  the  trial  court.  (Section  4114, 
Code  Supplement^  1913.) 

APPEAL  AND  EBBOB:    When  Appeal  Lies— Beluctance  of  Appel- 

3  lant  to  Maintain — ^Effect.  A  properly  perfected  appeal  is  in  no 
wise  affected  by  the  fact  that  appellant  appears  to  have  taken 
the  appeal  with  reluctance. 

ATTOBNET  AND  CLIENT:    Authority  of  Attorney— Intervention — 

4  Setvlce  of  Pleading.  Pleadings  may  very  properly  be  served 
upon  any  attorney  of  record. 

APPEAL  AND  EBBOB:    Perfecting  Appeal— Notice— Party  Without 

5  Interest.  A  party  who  has  parted  with  all  interest  in  the  subject- 
matter  of  the  litigation  need  not  be  served  with  notice  of  appeal. 

COUBTS:    Jnrisdlctionr-Writs  to  Preserve  Appellate  Jurisdiction — 

6  Inherent  Power  of  Court.     The  Supreme  Court,  and  any  judge 
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thereof,  aside  from  the  Constitution  (Article  5,  Section  4)  and 
aside  from  statute  (Sections  4100,  4109,  Code,  1897),  has  inherent 
power  and  a  discretion,  regnlated  by  the  balance  of  vnconvenience 
or  injury  to  the  respective  parties,  to  issue  all  writs  and  processes, 
either  commanding  or  restraiwng  action,  necessary  for  the  exer- 
cise and  enforcement  of  the  appellate  jurisdiction  of  the  court,  and 
to  preserve  the  status  quo  of  the  litigants,  pending  appeal. 

PRINCIPLE  APPTJED:  Plaintiff  owned  certain  stocks  in  a 
motor  car  company,  and  an  automobile.  Defendant  claimed  to  be 
a  pledgee  of  the  property,  to  secure  advances  made.  An  intervener 
claimed  to  have  purchased  the  property  of  plaintiff.  Decree  was 
entered  in  favor  of  defendant,  fixing  the  amount  of  his  lien. 
Plaintiff  and  intervener  appealed.  Defendant  started  to  foreclose 
his  lien.  On  application  to  a  judge  of  the  Supreme  Court,  and  on 
a  showing  that  the  property  was  of  a  highly  fluctuating  value,  an 
order  was  entered,  not  only  commanding  defendant  not  to  proceed 
with  his  foreclosure,  but  commanding  defendant  to  surrender  the 
property  to  the  i*Uervener,  upon  the  making  by  intervener  of  a 
named  deposit  in  money  With  the  clerk  to  abide  the  outcome  of 
the  appeal.  Held,  the  order  was  within  the  jurisdiction  of  the 
court  and  judge,  not  only  in  so  far  as  it  restrained  action,  but  in 
so  far  as  it  commanded  affirmative  action. 

CONTBA0T8:  Action  for  Breach— Judgment — ^Merger  of  Contract 
7  Bights.  Contract  rights  are  merged  in  the  judgment  obtained  on 
the  contract.  Therefore,  where  a  defendant  secured  a  judgment 
that  he  was  the  pledgee  of  property,  as  security  for  advances  made 
in  a  specified  amount,  held,  no  contract  rights  were  impaired  by 
the  entry  of  an  order,  on  appeal,  commanding  defendant  to  sur- 
render the  property  to  the  owner  on  the  owner's  making  a  deposit 
with  the  clerk  to  abide  the  outcome  of  the  appeal. 

PRINCIPLE  APPLIED:     See  No.  6. 

Appeal  from  Linn  District  Court. — J.  T.  Mopfit,  Judge. 

Tuesday,  September  26,  1916. 

Litigation  was  had  in  the  district  court  of  Linn  County, 
resulting  in  decree  that  appellee  Heins  had  the  lien  of  a 
pledgee  on  certain  property  claimed  by  the  plaintiff.  The 
decree  fixed  the  amount  for  which  the  lien  was  established 
and  might  be  foreclosed.    Heins  war  proceeding  to  foreclose. 
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Thereupon,  the  plaintiffs  and  the  intervener  perfected  an 
appeal  from  said  decree.  Pending  appeal,  application  was 
made  to  Benjamin  I.  Salinger,  as  judge  of  the  Supreme  Court 
of  Iowa,  to  restrain  Heins  from  thus  proceeding,  and  to  com- 
pel him,  upon  deposit  with  the  clerk  of  this  court  of  a  suffi- 
cient amount  to  satisfy  any  judgment  Heins  might  obtain  on 
appeal,  to  surrender  said  property  to  intervener.  An  order 
to  this  effect  was  granted,  and  concurred  in  by  Justices 
Deemer,  Ladd  and  Oaynor.  The  deposit  has  been  made  and 
the  order  obeyed. 

This  is  an  original  application  in  this  court,  in  effect,  to 
annul  said  order  and  to  dismiss  the  appeal  of  the  plaintiff. — 
Motion  Denied, 

R.  S.  Milner,  for  appellants. 

Leuns  Heins,  pro  se,  C.  E,  Wheeler  and  M.  P,  Cahill, 
for  appellee. 

Salinger,  J. — I.  The  intervener  has  dismissed  his 
appeal.  It  is  idle  to  go  into  the  question  of  his  motives  for 
doing  so.     On  the  face  of  the  ^record,  an  appeal  remains  on 

part  of  Wehrman  and  Trueblood.    It  appears 

^'  ROR f^en^p?"   f roni  the  record  made  on  the  granting  of  said 

ofiitigatid         order  that  one  question  involved  is  whether 

chase  price  in      the  award  to  Hcius  does  not  include  some 

$1,400  usury.  While  Wehrman  and  True- 
blood  have  sold  to  Orossman,  $4,000  of  the  purchase  price  is 
in  escrow,  awaiting  final  determination  of  this  appeal.  Not- 
withstanding the  dismissal  by  Grossman,  then,  plaintiffs  have 
the  right  to  maintain  this  appeal,  and  all  ailments  on 
whether  they  will  or  should  be  successful  must  be  reserved  for 
the  final  submission,  and  have  no  place  in  a  motion  to  dismiss 
the  appeal.  This  would,  of  itself,  dispose  of  the  claim  that  it 
was  agreed  between  the  partners  and  Grossman  that  part  of 
the  purchase  price  should  be  paid  to  satisfy  the  Heins  decree 
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in  full.  If  such  agreement  is  found  proved  on  final  submis- 
sion, it  may  compel  affirmance  of  the  full  allowance  made 
Heins  below.  But  whether  such  agreement  was  or  was  not 
made  is  not  now  controlling  as  a  reason  for  dismissing  the 
plaintiffs'  appeal.  Moreover,  all  the  record  made  on  this 
motion  preponderates  greatly  against  the  claim  that  there  was 
such  agreement.  It  was  apparent  that  Grossman  would  not 
pay  any  of  the  purchase  price  until  Heins  released  his  lien. 
Consequently,  he  did  not,  as  is  claimed,  agree  to  pay  over  any 
money  before  the  lien  was  discharged.  Money  that,  confess- 
edly, was  not  to  be  turned  over  until  after  Heins  released,  could 
not  have  been  available,  as  Heins  says  it  was,  to  obtain  the 
release.  And  there  are  letters  in  the  record  written  by  Heins 
after  the  alleged  agreement  which  are  quite  inconsistent  with 
his  claim  that  he  knew  of  and  relied  upon  such  an  agreement. 
There  is  other  subsequent  conduct  on  his  part  which  is  incon- 
sistent with  this  position.  Repeating :  it  is  highly  improbable 
that  Milner  would  be  given  money  by  Grossman  to  pay  Heins 
in  full  while  the  plaintiffis  were  quarreling  with  Heins  and 
with  each  other,  and  give  it  to  him  before  release,  when  his 
essential  position  was  that  he  would  pay  no  money  until  after 
a  release  had  been  obtained.  Again,  proof  that  there  was 
such  an  agreement  would  have  been  exceedingly  material  on 
the  application  for  restraining  order.  It  was  so  much  dis- 
cretionary that  it  may  be  doubted  whether  it  would  have 
issued  if  a  satisfactory  showing  had  been  made  that  the  parties 
seeking  to  stay  enforcement  had  contracted  to  sell  the  prop- 
erty in  dispute  and  with  its  proceeds  to  pay  Heins  in  full. 
No  such  point  was  as  much  as  intimated  on  that  hearing. 

II.    As  to  the  challenge  of  authority  of 

^*  i^^rt^un'  ^^^^^  *^  accept  notice  of  appeal  for  True- 

aS?hf  8e?5r1?e":  ^^^od,  sincc  it  is  undisputcjl  that  Milner  was, 

torney!^^*"'*^"  at  all  cvcnts,  the  attorney  for  Trueblood  in 

the  trial  below,  the  statute  on  notice  of  appeal 
is  sufficient  answer. 

Vol.  177  Ia.— 36 
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2. 

Heins  started  out  by  saying  that  Tmeblood  did  not 
authorize  or  join  in  the  appeal.  There  is  much  evidence  that 
he  did,  but  it  is  unnecessary  to  exhaust  it.    While  it  is  true 

that,  for  a  time,  Tmeblood  demanded  that 

8.  APPKALANDBB-  thc  appcal  be  dismissed,  and  made  affidavits 

Smce  o?appe?^"  ^^^^ding  to  sustain  the  claims  of  Heins,  more 

ta?nfeffec{°"      ^^  ^^^s,  it  appears  that,  by  paper  filed  in  this 

court  on  May  2,  1916,  Tmeblood  concluded 
to  change  his  position  and  to  have  the  appeal  proceed.  Nor 
need  we  go  into  the  question  of  what  the  effect  would  be  upon 
the  appeal  of  Wehrman  if  Tmeblood  withdrew,  and  what  the 
situation  would  be  on  failure  to  have  served  notice  on  True- 
blood,  the  necessity  for  such  notice  appearing  only  after  it  was 
too  late  to  serve  such  notice. 


9. 


As  to  the  challenge  of  Milner's  authority  to  accept  service 
of  the  filing  of  the  petition  of  intervention,  it  seems  to  us 
that  there  was  general  authority  to  serve  him  with  notice  of 

any  pleading  filed  in  the  case;  that  it  is  not 
4.  ATTORNBTAND    ycry  matcrfal  on  this  motion  whether  any 

CLIENT :  author-  "^  ^^^ 

iruervention  f ^  *  ^^ticc  was  scrved,  nor  material,  as  is  claimed 
service  of  plead-  ^^j  disputed,  that  the  petition  was  not  filed 

until  after  decree  was  entered.  No  objection 
was  made  to  the  late  filing.  On  the  contrary,  Heins  entered 
appearance  through  his  attorney  who  stipulated  with  refer- 
ence thereto.  We  do  not  think  it  is  seriously  contended  that 
those  attorneys  had  no  authority.  For  one  thing,  they  rep- 
resented Heins  on  the  subsequent  application  for  the  restrain- 
ing order,  and  still  represent  him  in  this  court,  and  no  such 
argument  was  advanced  on  that  application. 
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Aft  to  failure  to  serve  notice  of  the  filing  on  Moore:  he 
was  before  the  court;  and,  at  the  same  time  that  it  recog- 
nized the  petition  of  intervention,  it  recog- 


5.    APPBAL  AND  BB- 


ROR 


fperfStS^  nized  also  the  stipulation  by  which  Moore's 
party  without"    interest  had  been  cut  off;  and  he  had  no 

interest  at  the  time,  having  quitclaimed  all 
the  interest  he  had. 

III.  Wehrman,  Trueblood  and  Moore  became  partners. 
The  partnership,  or  some  of  its  members,  owned  or  had  an 
interest  in  certain  stocks  of  the  Chandler  Motor  Car  Company 

and  in  a  Chandler  car  used  for  demonstrating 

*'  dic^n^'wrlta"    P^^"l><>ses.     Heins  asserts  that,  by  reason  of 

j^fiate^m-liSic-  advances  made,  he  was  the  pledgee  of  said 

power^  court,    property.     Litigation  was  had  below,  which 

resulted  in  a  decree  establishing  the  lien 
claimed  by  Heins,  and  settling  the  amount  due  him  for  which 
the  pledge  was  security.  One  Grossman  intervened  at  some 
stage  of  the  proceedings,  joining  the  plaintiffs,  and  claiming 
that,  by  purchase  from  them,  he  had  become  the  owner  of  the 
property  in  controversy.  Wehrman  and  Trueblood  perfected 
an  appeal  from  said  order  and  decree.  Intervener  made  appli- 
cation to  the  .writer  to  restrain  Heins  from  enforcing  his 
pledge  by  sale  pending  the  appeal.  He  asserted  that  the 
property  was  of  highly  fluctuating  value ;  that  its  possession 
was,  therefore,  necessary  to  intervener  so  that  he  might  avoid 
loss  which  might  ensue,  because,  pending  appeal,  the  property 
which  he  might  sell,  if  he  had  control  of  it,  would  greatly 
depreciate  in  market  value;  that  Heins  could  not  be  made 
to  answer  for  a  loss  resulting,  pending  appeal,  from  decline 
in  the  market  value  of  the  property.  There  was  offer  to 
deposit  with  the  clerk  of  this  court  a  sura  sufficient  to  pay 
Heins  in  full  if  affirmance  should  ensue,  and  urged  that, 
since  he  had  no  rights  except  as  pledgee,  and  to  not  more 
than  the  allowance  in  the  decree,  such  deposit  Wtmld  save 


/ 
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him  harmless,  no  matter  how  the  appeal  was  decided;  that, 
on  the  other  hand,  though  the  appeal  resulted  favorably  to 
appellants,  they,  instead  of  being  saved  harmless  in  that 
event,  as  Heins  would  be  if  he  prevailed,  might  still  sustain 
great  loss.  Respondent  Heins  appeared  by  counsel,  and  ob^ 
jected:  (1)  that  there  is  no.  power  to  compel  him  to  accept 
a  deposit  in  the  office  of  the  clerk  in  lieu  of  his  contract  right 
to  be  paid  the  money  due  him,  and  that  so  to  order  would 
violate  constitutional  guaranties,  both  state  and  Federal,  pro- 
hibiting the  impairment  of  contract  rights;  (2)  that  neither 
the  Supreme  Court,  much  less,  any  judge  thereof,  had  power 
to  issue  the  order  applied  for.  An  order  was  granted  restrain- 
ing Heins  from  proceeding  to  enforce  his  claims  pending 
appeal,  and  commanding  Heins  to  surrender  said  property 
to  intervener,  if  a  deposit  named  in  the  order  were  made  with 
the  clerk.  The  deposit  was  made,  and  the  order  of  surrender 
complied  with.  None  the  less,  it  is  now  urged  on  this  motion 
that  the  order  should  not  have  been  made  and  should  be 
rescinded.  It  is  further  urged  that  the  intervention  was 
illegal ;  that  intervener  has  now  dismissed  his  appeal — where- 
fore,  that  phase  of  the  litigation  is  no  longer  in  court;  and 
that  there  was  in  fact  no  authorized  appeal,  and,  therefore, 
no  jurisdiction  to  issue  orders  tending  to  preserve  rights  on 
appeal.    These  last  objections  we  have  disposed  of. 

IV.  The  following  express  grants  of  power  to  the 
Supreme  Court  exist :  It  shall  have  power  to  issue  all  writs 
and  process  necessary  to  secure  justice  to  parties,  and  to  exer- 
cise a  supervisory  control  over  all  inferior  tribunals  through- 
out the  state.  Constitution,  Section  4,  Article  5.  It  has 
appellate  jurisdiction  over  all  judgments  and  decisions  of 
all  courts  of  record,  except  as  otherwise  provided  by  law. 
Code,  1897,  Section  4100.  It  may  issue  all  writs  and  proc- 
esses necessary  for  the  exercise  and  enforcement  of  its  appel- 
late jurisdiction.  Code  Section  4109.  Aside  from  all  this, 
the  power  to  grant  orders  which  will  make  the  appellate  juris- 
diction effective  and  preserve  the  status,  pending  appeal,  is 
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inherent.  Mcmmng  v.  Poling,  114  Iowa  20,  at  26 ;  Narris  v. 
Tripp,  111  Iowa  115,  at  120 ;  Murray  v.  Overstoltz,  8  Fed.  110; 
Ex  parte  Milwavkee  R.  Co.,  5  Wall.  (U.  S.)  188.  They  may 
be.  issued  by  a  judge  of  the  appellate  court  {Murray  v.  Over- 
stoltz, 8  Fed.  110 ;  Bennkt  v.  Bermett,  3  Fed.  Cases,  No.  1318 ; 
Finlen  v.  Heinze  [Mont.],  69  Pac.  829) ;  and  it  has  been  the 
constant  practice  in  this  court  to  have  its  members  issue  such 
writs. 

2. 

There  can  be  no  very  serious  controversy  over  the  power 
to  make  this  order  to  the  extent  of  commanding  not  to  do 
certain  things.  But  one  of  the  distinctions  asserted  is  that 
here  there  was  mandatory  relief,  and  that,  while  there  may 
be  power  to  prevent  action,  there  is  none  to  command  action. 
In  the  cases  of  In  re  McKemie,  21  Sup.  Ct.  Rep.  468,  For- 
rester  v.  Boston  &  M,  C.  C.  &  8.  Mining  Co,  (Mont.),  56  Pac. 
868,  McMichael  v.  Eckman  (Pla.),  7  So,  365,  and  in  Finlen  v. 
Heinze  (Mont.),  69  Pac.  829,  the  supersedeas  or  staying  order 
commanded  aflBrmative  action.  Aside  from  that,  the  scope  of 
the  writ  may  not  thus  be  limited  without,  for  all  practical 
purposes,  destroying  its  efficacy  and  blocking  its  vital  pur- 
pose. The  authorities  seem  to  hold  that  the  power  implies 
the  right  to  use  any  instrumentality  necessary  to  effect  the 
object  of  the  writ  and  the  ultimate  purpose  of  the  jurisdiction. 
Finlen' s  case,  supra;  Manning  v.  Poling,  114  Iowa  20,  at  26, 
27 ;  Norris  v,  Tripp,  111  Iowa  115,  at  120 ;  Ex  parte  Mihuau- 
kee  B.  Co,,  5  WaU.  (U.  S.)  188;  Kmt  v.  Mahaffy,  2  Ohio 
State  498. 

Were  we  to  limit  this  process  on  the  lines  suggested  by 
movant,  the  question  would  not  be  whether,  without  inter- 
ference, the  status  would  be  destroyed,  pending  appeal,  and 
how  this  should  be  prevented.  We  would,  on  the  theory  of 
movant,  have  the  right  to  prevent  such  result ;  but  that  right 
would  be  limited  to  injunctive  relief,  which  would  be  inade- 
quate to  accomplish  what  we  have  the  right,  power  and  duty 
to  accomplish.    It  would  resolve  itself  into  an  inquiry  whether 
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those  who  sought  to  destroy  the  status  had  been  sufficiently 
ingenious  in  the  method  resorted  to  for  the  purpose  to  put 
themselves  beyond  a  command  to  refrain  from  action.  The 
supreme  object  is  to  maintain  the  status,  pending  appeal.  It 
is  quite  immaterial  what  has  been  done  to  endanger  the  status. 
The  vital  thing  is  that  it  is  about  to  be  endangered.  That 
being  settled,  there  is  no  hard  and  fast  rule  wherewith  to 
meet  the  situation,  and  the  power  is  broad  enough  to  accom- 
plish meeting  it. 

3. 

It  is  also  urged  that  the  contract  rights  of  Heins  have 
been  impaired.  This  is  a  confusion  of  what  might  have  been 
done  before  litigation,  and  what  may  be  done,  now  that  there 

is  a  judgment  for  Heins  and  an  appeal  from 

^'  uSSTSr^lsa^'  it.     It  will  be  conceded  that,  as  long  as  the 

rrwwrof  con-    parties  remained  out  of  court,  no  order  could 

have  been  made  compelling  Heins  to  surren- 
der the  property  pledged  to  him,  upon  the  making  of  a 
deposit  with  the  clerk  of  the  Supreme  Court.  But  Heins  put 
his  rights  into  court  and  obtained  a  decree  settling  those 
rights.  In  this  decree  his  contract  rights  became  merged, 
and,  through  that  merger,  subject  to  whatever  may  be  done 
by  an  appellate  court  with  judgments  of  the  district  court. 
If  the  order  made  here  may  be  made  to  stay  the  enforcement 
of  any  judgment,  there  is  no  reason  why  it  may  not  be  made 
as  to  a  judgment  granted  by  reason  of  the  existence  of  a  con- 
tract. In  truth,  this  supervisory  power  would  have  little  room 
for  application  otherwise;  because  very  many,  if  not  most, 
judgments  rest  upon  the  fact  that  someone  entered  into  con- 
tract, and  had  contract  rights  antedating  the  judgment. 

4. 

Coming  to  the  propriety  of  the  writ,  rather  than  the 
power  to  issue  it:  it  is  elementary  that  it  should  always  be 
granted  whenever  the  rule  known  as  the  **  balance  of  conven- 
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ience''  rule  is  applicable.  New  England  Compa/ny  v.  Oak- 
wood,  71  Fed.  52,  by  Taf t,  circuit  judge.  It  is  always  granted 
where  else  the  final  exercise  of  appellate  jurisdiction  might 
prove  ineffective,  and  where  the  status  may  be  destroyed, 
pending  appeal,  unless  the  writ  issued.  Mannhvg  v.  Poling, 
114  Iowa,  at  26;  N orris  v.  Tripp,  111  Iowa,  at  120;  Winter  v. 
Coulthard,  94  Iowa  312,  at  316 ;  Murray  v.  Overstoltz,  8  Fed. 
110;  Hardemcm  v.  Anderson,  4  How.  (U.  S.)  640;  Ex  parte 
MUwaukee  B.  Co.,  72  U.  S.  188 ;  In  re  McKemie,  21  Sup.  Ct. 
Rep.  468;  2  Cyc.  892,  Par.  2;  23  Cyc.  1427,  1428,  Sec.  A. 
All  that  the  judge  should  require  is  a  case  of  probable  right, 
or  probable  danger  to  the  right  without  the  interference  of  the 
court,  and  its  discretion  should  be  regulated  by  the  balance  of 
inconvenience  or  injury  to  one  party  or  the  other  (High, 
Injunctions  [4th  Ed.],  Sec.  13;  Ex  parte  Young,  28  Sup.  Ct. 
Rep.  441,  at  443) ;  and  it  is  said,  in  Allison  v,  Corson  (C. 
C.  A,),  88  Fed.  581,  that,  in  a  case  where  the  issuance  of  a 
preliminary  injunction  can  cause  no  substantial  loss  to  anyone 
in  any  event,  while  the  failure  to  issue  it  might  result  in  a 
total  loss  by  the  plaintiff  of  all  his  right  and  claim  in  the 
subject-matter,  the  temporary  injunction  should  be  issued, 
unless  it  is  reasonably  clear  that  the  alleged  ground  of  action 
is  altogether  without  any  just  foundation. 

The  discretion  allowed  was  rightly  used  here.  If  Heins 
surrendered  the  property  to  intervener,  Grossman,  in  lieu  of 
the  deposit  ordered,  Heins  could  not  suffer  a  loss,  no  matter 
how  the  appeal  was  decided.  He  was  bound  to  get  every 
dollar  awarded  him,  with  interest.  On  the  other  hand,  appel- 
lants might  win,  and,  without  this  order,  find  themselves  in 
possession  of  property  worth  half  what  it  was  when  the  appeal 
was  instituted,  when,  if  they  had  had  the  property,  they 
might  have  avoided  that  loss ;  and  would  suffer  this  loss  with- 
out remedy,  because,  though  it  be  assumed,  as  claimed,  that 
Heins  is  abundantly  responsible  financially,  this  would  avail 
nothing,  because,  no  matter  how  rich  Heins  is,  he  could  not 
be  made  to  pay  for  a  loss  due  to  the  fall  in  market  price  of 
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the  property  in  dispute,  pending  appeal.  The  object,,  and 
proper  object,  of  the  order  was  to  create  a  situation  so  that, 
no  matter  how  much  the  disposition  of  the  appeal  was  delayed, 
at  the  end  of  it  both  parties  would  be  as  well  off  as  though 
the  appeal  had  been  decided  on  the  day  it  was  perfected. 
The  motion  is  overruled. — Motion  Domed, 

Evans,  C.  J.,  Ladd  and  Gatnob,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  James  Saling,  Appellant 

CRIMINAL  LAW:     New  Tiial— Passion  and  Prejudice— AiBdavlV^ 

1  Effect.  An  affidavit,  in  support  of  allegations  in  a  motion  for  a 
new  trial,  that  the  verdict  is  the  result  of  passion  and  prejudice, 
is  futile,  and  unknown  to  our  practice. 

CRIMINAL  LAW:    Appeal— Absence  of  Objections— Effect.    Defend- 

2  ant  in  a  criminal  case  has  no  right,  in  the  trial  of  the  case,  to 
allow  matters  and  things  to  occur  without  objection  or  exception 
of  any  kind,  and  then,  on  appeal,  predicate  error  thereon  and 
demand  reversal.  Defendant  is  not  above  complying  with  the  rules 
of  the  court,  even  though  Section  5462,  Code,  1897,  does  command 
the  appellate  court  to  review  the  cause  without  regard  to  technical 
defects.  So  held  where  instructions  were  not  excepted  to,  and 
where  evidence  was  received  without  objection. 

CRIMINAL  LAW:    Appeal— When  Veidict  Not  Ooncltisive.    Criminal 

3  causes  on  appeal  will  neither  be  tried  de  novo  nor  will  a  verdict  be 
allowed  to  stand  which  is  against  the  olewr  weight  of  the  evidence. 

C0NSPIRAC7:     Evidence — Sufficiency.     Evidence     reviewed,     and 

4  held  that  the  overt  acts  relied  on  by  the  State  were  insufficient  to 
sustain  a  verdict  of  guilt  of  conspiracy  to  bum  property  with 
intent  to  injure  insurers. 

CRIMINAL  LAW:    Motive— Failure  of  Proof— Effect.    Principle  rec- 

5  ognized  that  proof  of  a  motive  is  not  necessarily  essential  to  a 
valid  verdict  of  guilt. 

CRIMINAL  LAW:    Verdict— Verdict  on  Suspicion.    Principle  reeog- 

6  nized  that  evidence  which  gives  rise  to  only  a  suspicion  of  guilt 
will  not  sustain  a  verdict. 
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CRIMINAL  LAW:  Vexdlct— Snfficlency  of  Evidence— Fact  Holding 
7  in  Appeal  of  Codef endant—Effect.  A  ruling,  on  an  appeal  by  one 
defendant,  that  the  evidence  is  sufficient  to  sustain  a  conviction, 
does  not  rule  the  court  on  another  and  subsequent  appeal  by  an- 
other defendant  in  the  same  indictment,  unless  at  least  both  records 
are  before  the  court  and  are,  in  effect,  the  same. 

Appeal  from  Union  District  Court. — H.  K.  Evans,  Judge. 

Wednesday,  September  27,  1916. 

Conviction  on  charge  of  conspiracy  to  commit  arson. 
Defendant,  Saling,  appeals. — Reversed. 

Temple  &  Temple  and  8.  B.  Allefi,  for  appellant. 

Oeorge  Cosson,  Attorney  General,  and  John  Fletcher, 
Assistant  Attorney  General,  for  appellee. 

Salinger,  J. — I.  It  is  in  dispute  whether  one  Tracy,  an 
assistant  to  the  fire  marshal,  used  color  of  his  office  to  induce 
or  compel  defendant  to  make  statements  to  him  tending  to 
connect  defendant  with  the  fire  at  Cromwell.  Tracy  was 
before  the  grand  jury,  and,  so  far  as  appears,  as  a  witness. 
This  does  not  base  a  complaint  that  the  court  erred  in  refus- 
ing to  set  aside  the  indictment. 

II.  To  support  an  allegation,  in  motion  for  a  new  trial, 
that  the  verdict  is  the  result  of  passion  and  prejudice,  affidavit 
was  made  which  is,  in  effect,  an  argument  why  the  verdict 

should  be  held  to  have  been  so  induced.  The 
^'  ^t?iii:^J'    following  are  items:     (1)  The  verdict  is  due 

sion  and  preju-     .  .  j  •j«i_  jijjx 

dice:  affidavit:    to  passiou  and  prejudice  because  defendant, 

effect. 

under  advice  of  counsel,  did  not  become  a 
witness,  which  fact  unjustly  created  a  prejudice  in  the  minds 
of  the  jury;  (2)  circumstances  relied  upon  by  the  State  to 
establish  guilt  were  not  convincing,  and  failed  to  convince 
the  audience  outside  of  the  jury  box,  but,  upon  the  other  hand, 
convinced  the  public  generally  that  defendant  was  innocent 
of  the  crime  charged,  as  he  is  informed  and  verily  believes, — 
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wherefore,  he  feels  justified  in  averring  that  the  jury  must 
have  been  influenced  by  passion  and  prejudice;  (3)  defend- 
ant's counsel  were  compelled,  in  order  to  preserve  the  ques- 
tion of  law  as  to  the  admissibility  of  certain  evidence  con- 
cerning the  Cromwell  fire,  to  make  a  great  many  objections 
to  evidence,  which  were  all  overruled,  which  caused  the  jury 
to  believe  that  defendant  was  relying  on  a  purely  technical 
defense;  (4)  afiSant  avers  under  oath  that  in  fact  he  is 
entirely  innocent  of  the  crime  charged,  and  that  he,  therefore, 
believes  the  jury  must  have  been  influenced  by  passion  and 
prejudice.  A  sworn  argument  is  no  aid  to  such  an  averment 
in  motion  for  a  new  trial.  Such  an  argument  as  this  is  inef- 
fective, anywhere. 

III.  Appellant  takes  the  view  that,  by  reason  of  the 
provisions  of  Code  §  5462,  it  becomes  immaterial  what  record 
appellant   makes  below.    For   illustration,   that  we   should 

reverse  for  giving  instructions,  though  they 
2.  Criminal  law:  were  not  excepted  to;  reverse  for  receiving 

appeal :  absence  '^  '  ^ 

effect^^*^"**      testimony  or  failure  to  withdraw  issues  when 

no  objection  was  made.  It  has  been  held 
that  a  new  trial  may  be  granted  in  an  extreme  case  where 
utter  incompetency  of  counsel  prevented  the  defendant  from 
having  a  fair  trial.  We  have  here  no  such  case.  At  most,  the 
counsel  who  appeared  for  the  defendant  in  the  trial  below, 
and  who  do  not  appear  for  him  on  this  appeal,  were  perhaps 
not  as  diligent  in  making  objections  and  the  like  as  they 
might  well  have  been.  But  there  is  nothing  in  this  record  to 
relieve  the  defendant  from  respondeat  superior,  and  from 
being  bound  by  the  acts  of  his  agent.  There  is  something 
more  than  the  defendant  to  consider.  It  would  be  subversive 
of  all  orderly  procedure,  and  utterly  unfair  to  trial  courts,  if 
they  may  be  reversed  for  doing  what  was,  in  effect,  stipulated 
might  be  done.  Be  that  as  it  may,  there  is  certainly  nothing 
in  said  statute  which  excuses  the  counsel  for  appellant  from 
presenting  his  case  here  as  the  rules  require.  We  know  of  no 
reason  why  we  should  consider  assignments  without  brief 


f 


i 

f 


Sept.  1916] 


State  v.  Saling. 


555 


which  declare  that  it  was  error  to  overrule  motion  in  arrest 
of  judgment;  that  it  was  error  to  refuse  defendant  the  right 
to  cross-examine  the  witness  of  the  State,  '*as  shown  by  the 
record;"  that  the  court  erred  **in  admitting  testimony  over 
objection  of  defendant,  as  shown  by  the  record/'  The  statute 
does  not  demand  of  us  that  we  dispense  with  salutary  rules  of 
procedure  where  appellant  is  attempting  to  proceed  under 
them,  nor  that  we  shall  substitute  ourselves  for  trial  counsel. 
See  State  v.  O'DonneU,  176  Iowa  337. 

There  are,  however,  assignments  which,  though  not 
strictly  in  conformity  to  rule,  do  suflSciently  present  whether 
the  verdict  has  suflBcient  support  in  evidence,  or  whether  it 

is  the  result  of  passion  and  prejudice,  and 
8.  Criminal  law:   contrary  to  the  evidence.    The  State  asserts 

appeal :  when  *' 

cSSve''*^^  °°"^"  ^^^^y  ^  ^^^s  is  wholly  a  fact  question,  we  can- 
not pass  upon  it.  The  appellant  is  of  opinion 
that  this  has  been  the  rule,  but  insists  we  should  not  follow  it. 
There  are  general  words  in  some  of  our  opinions  that  give 
color  to  the  contention  of  the  State,  and  to  the  concession 
of  the  defendant.  But,  after  all,  no  generalizing  will  quite 
meet  all  situations  on  appeal  in  criminal  cases.  We  began 
long  ago  to  adhere  to  said  general  rule,  and  also  to  hold  that, 
notwithstanding  it,  we  would  interfere  in  criminal  convic- 
tions. We  hold,  in  State  v.  Olds,  106  Iowa  110,  that  we  will 
not  readily  set  aside  the  verdict  in  criminal  cases.  To  be 
sure,  we  say,  in  State  v.  Falconer,  70  Iowa  416,  that  the  ver- 
dict will  not  be  interfered  with  when  there  is  a  clear  conflict 
in  the  evidence.  But  we  have  never  departed  from  the  rule 
that  we  will,  on  appeal,  interfere  more  readily  in  a  criminal 
case  on  the  ground  that  the  verdict  is  contrary  to  the  weight 
of  the  evidence.  State  v.  Tomlinson,  11  Iowa  401.  A  verdict 
will  not  be  supported  if  it  is  against  the  clear  weight  of  the 
evidence.  State  v.  Pilkington,  92  Iowa  92.  Though  proceed- 
ing carefully  and  cautiously,  such  a  verdict  will  not  be  sup- 
ported. State  V.  Beinheimer,  109  Iowa  624.  When  a  convic- 
tion is  clearly  contrary  to  the  weight  of  evidence,  the  Supreme 
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Court  should  set  it  aside  on  appeal.  State  v.  Woolsey,  30  Iowa 
251.  In  State  v.  O'Donnell,  176  Iowa  337,  we  reverse  a  eon- 
vietion  of  murder  in  the  first  degree  because  we  find  the 
evidence  insufficient  to  sustain  a  conviction  in  that  degree. 
In  State  v.  Nolan,  92  Iowa  491,  approved  in  the  O^DonneU 
case,  we  reverse  because  we  find  there  was  not  sufficient  evi- 
dence of  premeditation  to  sustain  a  verdict  of  murder  in  the 
first  degree.  And  see  State  v.  Teale,  162  Iowa  451.  It  wiU 
no  more  do  to  make  the  verdict  of  a  jury  conclusive  in  a  crim- 
inal conviction  of  a  grave  felony  than  it  would  do  to  try 
criminal  cases  de  novo.  That  neither  is  permissible  does  not 
in  the  least  affect  either  our  duty  or  our  power  to  interfere 
with  the  verdict  of  a  jury  in  a  case  where  such  interference  is 
proper. 

rv.    The  appellant  complains  of  the  overruling  of  a 
motion  to  direct  verdict  at  the  close  of  the  evidence  for  the 
State,  and  the  State  responds  that  that  action  was  not  erro- 
neous.   We  are  unable  to  find  that  a  motion 

A     Coif  BPI&AGT  * 

'  evidence :  stdn-    to  direct  was  made  at  any  time.    But,  as  said, 

cleucy. 

we  do  have  the  question  whether  this  verdict 
has  sufficient  support  in  the  evidence,  or  is  the  result  of  pas- 
sion and  prejudice.  The  essence  of  the  charge  as  to  which  the 
proof  is  challenged  is  that  defendant,  Saling,  and  one  Madden 
and  one  Emerson,  feloniously  conspired  to  bum  a  dwelling 
house  and  its  contents  belonging  to  Saling  and  situate  in 
Creston,  a  dwelling  house  and  contents  belonging  to  Madden 
and  situate  in  Cromwell,  and  a  dwelling  house  in  Coming 
with  intent  to  bum  its  contents,  which  were  the  property  of 
Emerson,  and  that  the  conspiracy  was  for  the  purpose  of 
injuring  certain  insurers  of  said  property.  It  is  charged 
further  that,  as  a  result  and  consummation  of  said  conspiracy, 
defendants  did  wilfully,  etc.,  set  fire  to  and  bum  all  said 
dwelling  houses  and  their  contents,  with  the  purpose  and 
intent  of  injuring  said  insurers,  contrary  to  and  in  violation 
of  law. 

The  State  relies  upon  the  alleged  overt  acts  for  proof 
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of  the  alleged  conspiracy.  That  is  to  say,  it  does  not  claim 
there  is  direct  evidence  of  illegal  confederation,  but  insists 
the  conspiracy  charged  has  enough  evidence  in  support  to 
sustain  the  verdict,  because  there  is  enough  evidence  to  make 
it  a  fair  jury  question  whether  the  defendants  did  or  did 
not  concertedljr  burn  or  attempt  to  burn  said  properties,  with 
said  intent.  If  there  be  no  sufScient  evidence  that  either 
of  the  three  attempted  to  or  did  set  fire  to  either  of  said  items 
of  property,  then,  on  the  trial  theory  of  this  case,  there  is  not 
sufScient  evidence  that  they  conspired  to  do  the  charged  burn- 
ing! So,  if  the  burning  attempted  or  done  is  not  suflSciently 
shown  to  have  been  on  concerted  action.  The  inquiry  then 
resolves  into :  What  is  the  proof  that  some  of  the  three,  or 
all  three  concertedly,  attempted  to  bum,  or  did  burn,  either 
or  all  of  said  properties  t 

V.  The  record  fairly  tends  to  establish  that  Saling,  a 
dealer  in  secondhand  goods,  sold  to  Madden  a  line  of  goods 
that  could  be  used  in  household  or  hotel  keeping,  and  that  he 
made  out  a  list  and  agreed  on  a  price,  with  delivery  made  at 
Cromwell.  Saling  did  not  have  all  the  goods  desired,  and,  to 
complete  delivery,  obtained  some  in  addition  to  those  first 
listed.  The  goods  were  transported  to  Cromwell  from  Creston 
by  drayloads.  They  were  put  into  the  building  in  Cromwell 
probably  a  week  or  ten  days  before  August  1,  1911,  when  a  • 
fire  in  that  building  occurred. 

There  is  evidence  which,  if  believed,  shows  that,  between 
seven  and  half  past  seven  in  the  evening,  about  11:30  of 
which  the  fire  in  Cromwell  occurred.  Madden  hired  a  single 
horse  and  top  buggy  of  a  liveryman  in  Creston,  and  that  this 
horse  and  buggy  were  returned  by  Saling,  about  half  past 
eleven  that  same  night.  There  is  evidence  which  tends  to 
discredit  the  testimony  of  the  liveryman  and  his  helper,  some 
of  bias,  and  there  is  direct  impeachment  of  the  helper.  There 
was  much  to  indicate  that,  if  their  story  be  true,  two  horses 
were  hired  by  Madden  on  the  day  of  the  Cromwell  fire, — ^a 
thing  which  no  one  claims  was  done;  and  there  is  a  inost 
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powerful  alibi,  which,  if  believed,  utterly  disproves  that 
Saling  ever  returned  any  horse.  It  is,  however,  unnecessary 
for  us  to  deal  with  the  weight  of  testimony  of  the  liveryman 
and  his  assistant,  because  it  may  be  conceded,  for  the  sake 
of  argument,  that  the  jury  was  warranted  in  believing  them. 
Though  believed,  it  proved  no  more  than  that  Madden  hired 
this  rig  about  half  past  seven  in  the  evening  of  the  Cromwell 
fire,  and  that  Saling  returned  it  at  about  the  time  when  the 
fire  at  Cromwell  broke  out.  Unless,  however,  there  be  some 
evidence  to  connect  the  getting,  using  and  returning  of  this 
rig  with  that  fire,  the  fact  that  it  was  thus  got  and  returned 
does  nothing  for  the  case  of  the  State. 

For  a  single  horse,  it  is  at  least  an  hour's  drive  between 
Creston  and  Cromwell.  One  Randolph  says  that  a  horse  was 
tied  at  the  barn  on  the  Madden  property  in  Cromwell  between 
7  and  7 :30 ;  that  he  saw  this  when  he  went  to  business  after 
supper ;  and  that,  if  the  buggy  with  it  had  a  top,  it  was  not 
up.  Manifestly,  this  is  not  the  rig  that  was  hired  in  Creston 
between  7  and  7 :30.  Poison  claims  to  have  seen  a  horse  and 
buggy  in  Cromwell,  but  really  testifies  to  nothing  of  substance 
on  the  subject,  even  if  there  were  not  affirmative  proof  that 
what  he  saw  could  not  have  been  the  rig  in  question.  He 
looked  out  of  the  window  and  saw  a  horse  "down  there  on  the 
corner;''  says  he  could  not  tell  at  the  time,  '* until  they  drove 
out,  whether  there  was  anyone  in  the  buggy  or  not;"  that, 
when  the  alarm  of  fire  was  given,  **they  turned  and  drove 
east  pretty  rapidly,"  whereupon  he  dressed  and  went  to  the 
fire.  He  guesses  it  was  pretty  dark  that  night,  does  not 
remember  whether  the  moon  was  shining,  and  can't  say 
whether  or  not  it  was  cloudy.  There  were  no  street  lights, 
and  he  was  some  forty  feet  from  the  horse  when  he  saw  it, 
on  looking  through  the  window.  He  says  that  he  could  not 
tell  until  they  drove  out  whether  there  was  anyone  in  the 
buggy;  also  that  he  didn't  see  any  man;  also,  that  there  was 
a  man  in  the  buggy  when  it  drove  away,  and  he  didn't  recog- 
nize liim.    He  can't  tell  the  color  of  the  horse  nor  say  whether 
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it  was  large  or  small,  or  whether  it  was  hitched  to  a  top  buggy 
or  not.  After  having  said  the  horse  was  tied  to  the  bam,  he 
says  he  doesn't  know  what  it  was  tied  to,  doesn't  think  it  wa^ 
tied  to  anything  and  was  just  standing  in  the  street ;  that  he 
just  saw  a  buggy  standing  there  between  him  and  the  fire; 
that  there  were  trees  between  him  and  the  buggy  and  the 
fire,  and  he  doesn't  know  whether  there  was  a  man  or  a  woman 
in  the  buggy. 

It  is  apparent  that  this,  of  itself,  has  no  probative  weight 
on  the  proposition  that  the  rig  hired  in  Creston  was  in  Crom- 
well that  night.  But  that  is  not  all.  Poison  saw  this  after 
there  was  a  fire,  when  the  alarm  of  fire  wakened  him.  The 
fire  began  at  11:30.  That  being  so,  the  rig  that  Saling  is 
said  to  have  returned  in  Creston  at  11:30  was  not  the  one 
Poison  saw,  if  he  saw  anything. 


2. 


Madden  went  to  Creston  on  the  afternoon  of  the  day  on 
the  night  of  which  the  fire  occurred.  He  went  to  get  the 
woman  who  is  now  his  wife,  and  ih  order  to  have  her  meet 
her  sister,  who  had  that  afternoon  come  to  Creston.  He 
explains  that  the  sister  was  intending  to  return  on  the  7:27 
evening  train,  if  Mrs.  Madden  did  not  come  home,  and  that 
at  that  time  he  understood  that  Mrs.  Madden  and  the  little 
girl  would  stay  at  Cromwell.  He  concedes  that  Mrs.  Madden 
could  have  got  back  on  the  evening  train  at  very  near  the 
same  time  that  they  arrived  by  buggy,  and  that  he  could  have 
telephoned  her,  but  says  that,  if  Mrs.  Madden  had  come  back 
on  the  train,  the  sister  would  have  passed  her  on  the  way, 
and  he  told  the  sister  he  would  go  down  and  he  thought  they 
would  be  back  at  five.  He  stayed  longer  than  he  expected, 
because  she  had  some  things  she  wanted  him  to  help  fix  up. 
When  they  reached  Creston,  it  was  right  around  seven,  and 
the  train  from  Cromwell  would  have  brought  her  to  Creston 
about  7:30.    Concede,  if  you  please,  that  this  is  not  a  very 
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satisfactory  explanation.  But,  on  the  other  hand,  the  fact 
that  Madden  brought  the  woman  home  that  afternoon,  or  that 
he  brought  her  by  team  when  she  might  as  well  have  come  by 
train,  seems  to  have  no  relevance  to  burning  a  building  at 
Cromwell  that  night.  ' 

VI.  It  is  doubtful  whether  the  State  claims  that  all 
foregoing  sustains  the  conviction;  and  we  think  it  does  not 
sustain  it.  The  argument  that  seems  to  be  thought  vital  is 
the  proposition  that  there  was  over-insurance.  Thp  State  con- 
cedes too  much.  There  can  be  no  proof  of  over-insurance 
without  proof  of  what  the  property  insured  was  worth.  As 
to  this,  the  evidence  concerning  the  value  of  the  Madden  prop- 
erty in  Cromwell  is  so  unsatisfactory  as  that  it  would  be  held 
insufficient  in  a  civil  case  controlled  by  the  value  of  property. 
It  surely  has  no  better  standing  when  relied  on  as  an  impor- 
tant link  in  the  chain  of  evidence  in  a  felony  trial;  and,  as 
to  the  value  of  the  house  in  Cromwell  and  a  conspiracy  to 
bum  it  down  to  get  the  insurance,  it  appears  that  the  insur- 
ance was  not  written  for  either  of  the  defendants,  but  for 
one  who  formerly  owned  the  house  and  kept  the  insurance 
alive  to  cover  his  mortgage  interest  created  on  sale,  and  that 
it  is  very  doubtful  whether  defendants  even  knew  there  was 
such  insurance.  And  it  is  not  at  all  well  proven  that  the 
property  was  not  worth  the  amount  it  was  insured  for.  As  to 
the  Saling  house  in  Creston,  the  evidence  is  in  like  case. 
There  is  no  evidence  of  over-insurance,  and  as  to  its  contents, 
there  is  evidence  how  much  they  were  insured  for  and  none 
as  to  what  they  were  worth. 

However,  it  does  not  follow  that  the  Slate  has  failed  to 
make  a  case  merely  because  there  was  no  satisfactory  evidence 
of  over-insurance,  and  this  is  so  though  the  State  seems  to 

rest  its  case  upon  the  existence  of  over- 
'  m"«v?-^aihire   insurance.    If  there  was  a  confederation  to 

of  proof :  effect.    -  ,,  ,.        .* 

bum  these  properties,  there  was  an  intent  to 
defraud  the  insurer ;  for  that  is  what  was  accomplished  when 
the  insurer  must  pay  the  one  who  committed  arson  the  real 
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value  of  the  property  burned,  when  it  has  received  nothing 
greater  than  the  premium.  The  insurer  is  injured  because 
a  crime  compels  it  to  pay  more  than  it  has  received,  and 
because  it  would  not  have  to  pay  at  all,  no  matter  how  much 
had  been  received,  had  the  crime  not  been  committed.  The 
most  that  failure  to  prove  over-insurance  does  is  failure  to 
prove  motive.  *  While  the  absence  of  motive  is  a  strong  argu- 
ment for  the  defense,  there  might  be  other  circumstances  prov- 
ing guilt.  It  is  not  matter  of  law  that  a  defendant  has  not 
committed  a  crime  unless  an  adequate  motive  is  fully  proved. 
And  it  might  be  true  that  the  property  was  worth  all  it  was 
insured  for,  and  yet  it  be  so  difficult  to  turn  it  into  cash  at 
its  true  value  that  a  motive  would  exist,  even  though  the 
policy  was  not  for  more  than  the  reasonable  market  value  of 
the  insured  property. 


2. 


The  State  suggests  that  the  following  circumstances  con- 
nected with  the  transaction  justly  create  suspicion  that  the 
Cromwell  fire  was  an  accomplishment  of  the  charged  con- 
spiracy : 

1.  That  the  property  was  insured  on  July  14th  and 
burned  on  August  1,  1911.  But  it  will  scarcely  be  claimed 
that  this  of  itself  even  indicates  a  conspiracy  to  set  the  fire. 

2.  The  hauling  was  done  after  dark.  True.  But  the 
evidence  for  the  State  shows  without  conflict  that  this  was 
done  against  the  objection  of  Saling,  and  done  because  the 
drayman  insisted  upon  it  for  his  own  convenience,  and,  for 
that  reason,  loaded  up  between  6  and  7  in  the  evening. 

3.  After  the  goods  had  been  bargained  and  settled  for, 
Saling  made  two  trips  with  -Madden  to  Cromwell,  not  on  a 
load  of  furniture  or  to  assist  in  transporting  it,  but  in  a  buggy 
driven  to  the  premises  where  the  furniture  was  being  deliv- 
ered.   But  it  is  neither  unusual  nor  remarkable  that  a  seller 
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of  secondhand  goods  being  transported  by  dray  to  a  town 
some  disiance  away  should  go  to  the  point  of  destination  in 
a  lighter  vehicle  than  the  drays  which  are  carrying  the  loads. 
A  natural  desire  to  make  sure  of  safe  delivery  and  installation 
of  the  goods  upon  which  one  contemplates  taking  a  mortgage 
for  most  of  the  purdiase  price  will  reasonably  explain  this, 
without  the  imputation  of  a  conspiracy  to  commit  arson* 

4.  It  is  claimed  that  the  evidence  shows  that  Saling 
never  had  made  a  practice  during  his  business  career  to  make 
deliveries  as  distant  from  his  place  of  business  as  was  the 
delivery  in  this  case.  The  evidence  is  silent  on  this  point; 
wherefore,  it  is  not  shown  that  this  was  an  unusual  practice. 

5.  It  is  pointed  out  that,  while  the  testimony  shows  that 
Madden  paid  but  $30  on  the  purchase  price,  Saling  told  the 
adjuster  that  $100  had  been  paid  down,  and  a  mortgage  taken 
for  the  balance.  The  adjuster  does  not  say  positively  that 
Saling  said  he  had  been  paid  $100  down,  rather  than  $50,  but 
thinks  this  was  said.  There  is  nothing  in  its  character  to 
impress  it  upon  his  memory  and  he  does  not  speak  on  more 
than  general  understanding  that  he  had,  and  does  not  profess 
to  give  even  the  substance  of  all  that  was  said. 

6.  Nothing  was  said  to  the  adjuster  about  anyone  else's 
having  an  interest  in  the  destroyed  goods.  Naturally  enough, 
since  no  one  but  Madden  and  Saling  did  have  any  interest  in 
the  burned  goods. 

7.  By  some  stretching,  there  is  testimony  that  the  woman 
who  is  now  Mrs.  Madden  was,  '* prior  to  the  fire,''  seen  carry- 
ing an  oil  can  from  Reddick's  store  to  the  house  that  later 
was  found  on  fire.  The  State  claims  that  iVIadden  and  the 
woman  made  an  explanation  that  the  oil  was  used  to  clean 
the  woman's  dress,  and  points  out  that,  when  these  two  were 
witnesses,  they  gave  no  such  explanation ;  also,  that  an  expla- 
nation was  made,  and  not  repeated  on  the  witness  stand,  that 
cleaning  the  woman's  dress  on  the  evening  of  the  fire,  before 
she  left  Cromwell  to  return  to  Creston,  might  have  been  the 
cause  of  the  fire.    The  answer  is  that  it  nowhere  appears  in 
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this  record  that  any  such  explanation  was  given.  There  is 
no  mention  of  using  oil  to  clean  dresses,  or  of  that's  being 
the  origin  of  the  fire.  Possibly  the  attorney  general  is  con- 
fused on  this  by  recollection  of  some  item  of  evidence  in  the 
^Madden  appeal  record. 

But  if,  as  the  State  claims,  these  do  raise  a  mere  sus- 
picion that  defendant  is  guilty,  a  verdict  resting  on  mere 
suspicion  is  not  well  supported. 

VII.    About  13  months  after  the  Crom- 

6.  Criminallaw:  „    ^         xi.       j      n-         t.  £    c*  t- 

verdict :  verdict  wcU  fire,  the  dwelling  house  of  Salmg,  in 

Creston,  was  discovered  on  fire  in  the  night. 
To  make  this  a  suspicious  fire,  the  State  points  out  just  this : 
Saling  had  gone  to  Nebraska  a  day  or  two  before  the  firej 
the  house  had  to  be  broken  into  because  no  one  was  sleeping 
there ;  and  it  urges  that  the  explanation  for  this  is,  in  itself, 
suspicious,  it  being  that  defendant's  son  was  sleeping  in  his 
secondhand  store  because  he  was  so  slow  about  getting  up 
that,  if  Saling  let  him  stay  at  home  in  his  absence,  it  would 
take  so  long  to  get  his  breakfast  that  he  would  not  be  an  hour 
a  day  at  the  store,  and  hence  defendant  had  suggested  that  he 
stay  in  the  store.  Conceding  these  to  have  some  relevancy, 
it  appears,  on  the  other  hand,  that  there  was  waste  which, 
by  falling,  might  have  caught  fire  from  the  electric  wiring. 
Next,  that  Saling  was  apparently  not  very  anxious  to  have 
insurance,  because  he  insisted,  first,  that  it  be  given  him  for 
an  account  owed  him  by  an  employee  of  the  agent,  and  that 
it  was  ultimately  written  on  agreement  that  Saling  would  pay 
if  the  employee  did  not.  Finally,  the  evidence  shows  most 
clearly  and  by  most  respectable,  competent  and  disinterested 
witnesses,  that  the  Saling  house  was  worth  between  $700  and 
$800,  and  would  rent  for  $17  a  month.  The  indictment 
charges  that  the  house  was  insured  for  $600,  but  there  is  no 
evidence  that  it  was  insured  in  any  amount.  The  indictment 
charges  that  the  contents  were  insured  for  $700,  but  the  evi- 
dence shows  but  $300,  and  there  is  no  evidence  of  what  they 
were  worth. 
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2. 

Emerson  was  sleeping*  in  a  hammock  at  the  home  of  his 
sister,  who  is  now  Mrs.  Madden.  A  Mrs,  Gidley,  of  whom 
more  later,  says  she  saw  Madden  enter  the  Saling  house,  come 
out  and  speak  to  a  man  in  a  hammock ;  that  the  man  rose,  and 
the  two  walked  toward  the  Saling  house;  and  that  the  man 
was  Emerson.  This  is  all  as  to  Emerson,  except  that  the 
indictment  has  been  dismissed  as  against  him.  There  is  no 
evidence  that  either  Madden  or  Emerson  knew  Saling  had 
any  insurance. 

3. 

We  have,  of  course,  no  occasion  to  go  into  Madden 's  case, 
except  in  so  far  as  it  bears  on  that  of  Saling.  As  to  Madden, 
the  sole  incrimination  is  that  by  said  Mrs.  Gidley.  She  denied 
having  any  feeling  against  Madden,  and  persisted  in  this 
against  specific  inquiries.  She  finally  confessed  having  such 
bias,  and  the  chief  of  police  testified  to  her  having  it.  She  knew 
Madden  by  sight.  She  says  that,  about  three  days  before  the 
Creston  fire,  he  and  Saling  talked  together  in  Madden 's  yard; 
that,  when  the  second  alarm  sounded  on  the  night  of  the  fire, 
she  saw  Madden  running,  at  a  certain  point  on  the  walk  on 
the  south  side  of  Claik  Street.  It  is  not  very  important  that 
a  man  should  run  on  hearing  an  alarm  of  fire ;  but  two  dis- 
interested witnesses,  Edwards,  a  worker  in  the  freight  house 
at  Creston,  and  his  wife,  discredit  the  statement.  Mrs. 
Edwards  says  she  heard  the  alarm  and,  after  hearing  it,  she 
jumped  up  and  started  out  to  see  where  the  fire  was;  that 
she  did  not  see  or  hear  anyone  pass  from  the  west  towards 
the  east  on  that  street;  that  she  certainly  would  have  heard 
anyone  running  on  the  walk,  and  saw  no  one  at  all  going  to 
the  fire;  that  the  sidewalk  on  the  south  side  of  Clark  Street 
would  be  about  30  feet  from  where  she  was  in  her  house,  and 
she  was  out  on  the  sidewalk  where  she  could  see  the  Saling 
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house.  Her  husband  says  it  was  about  30  feet  from  where 
he  was  to  the  sidewalk  on  the  south  side  of  Clark  Street ;  that 
they  had  their  window  up  wide,  and  heard  no  one  running 
or  walking  by  the  house  from  the  west  towards  the  east  after 
the  sounding  of  the  alarm ;  that  he  was  in  bed  right  by  the 
window  and  could  have  heard  or  seen  them. 

Proceeding  with  Mrs.  Gidley :  Madden  went  from  Clark 
Street  around  the  house  and  back  porch  (probably  the  Saling 
house),  between  the  walk  and  the  street;  he  had  on  a  coat 
and  came  out  in  from  3  to  5  minutes  without  a  coat,  but 
wearing  the  same  kind  of  hat  that  he  wore  when  he  went  in. 
She  admits  that  the  night  was  dark;  that  she  does  not  know 
the  color  of  Madden 's  clothing;  and  that  she  was  not  close 
enough  to  say  whether  he  had  a  felt  or  a  straw  hat.  The 
State  offers  no  suggestion  why  Madden  should  go  into  the 
house  to  leave  his  coat,  or  what  real  weight  there  is  in  the 
testimony  that  he  did  this.  It  makes  no  attempt  to  bridge 
the  inherent  improbability  and  irrelevancy  of  this  testimony. 
Mrs.  Oidley  closes  with  stating  tha^  she  saw  Madden  and 
Saling  at  the  Madden  house  after  the  fire,  and  saw  them  go 
into  the  house,  but  that  it  didn't  look  like  a  conspiracy  to 
her;  that  they  were  just  talking" to  themselves. 


There  is  no  evidence  of  over-insurance;  none  of  motive 
on  part  of  Madden  or  Emerson;  and  Saling  could  not  con- 
spire with  himself.  Assuming  that  Madden  had  a  guilty  con- 
nection with  the  Creston  fire,  there  is  nothing  sufficient  to 
show  that  either  Saling  or  Emerson  had,  or  that  they  had 
done  that  which  makes  them  responsible  for  Madden.  On 
the  whole,  the  evidence  seems  to  us  to  be  utterly  insufficient 
to  show  that  tliis  fire  formed  the  subject  of  a  criminal 
conspiracy  between  the  persons  charged  with  it. 

YIII.    The  alleged  coconspirator  of  the  defendant  Madden 
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has  been  tried,  convicted,  and  the  conviction  affirmed.     See 
State  V.  Madden,  170  Iowa  230.    We  may  assume,  for  the 

sake  of  argument,  that  the  testimony  in  that 

^*  verdic t  fsi^^ '  casc  and  in  the  one  in  hearing  goes  over 

dence^:  fact  hold- pretty  much  the  same  ground,  and  is,  in  the 

codefendant:      main,  a  repetition.    The  State  asserts  that  the 

effect 

facts  are  practically  the  same,  and  that,  if 
different,  the  evidence  in  the  case  now  in  hearing  is  the 
stronger.  We  have  seen  that  some  very  serious  matter  which 
was  probably  in  Madden's  case  did  not  get  into  Saling's  trial. 
Be  that  as  it  may,  we  do  not  take  judicial  notice  of  our  own 
records  in  another  case,  even  where  the  opinion  was  intro- 
duced in  evidence  below,  if  it  is  not  set  out  in  the  abstract  on 
appeal.  Enix  v.  Miller,  54  Iowa  551.  And  it  is  elementary 
that  stare  decisis  does  not  rule  on  fact  questions.  To  a  cer- 
tainty, it  may  not  rule  unless  we  have  the  record  in  both  cases 
competently  before  us,  and  they  are,  in  effect,  alike.  And 
even  this  might  not  be  controlling.  One  can  well  conceive  of 
a  case,  and  the  instant  one  is  an  illustration,  where,  though 
testimony  were  literally  alike,  it  might  be  warranted  to  sus- 
tain one  conviction,  and  yet  to  hold  the  other  insufficiently 
supported.  In  Madden's  trial,  as  in  this,  there  was  evidence^ 
as  is  shown  by  concessions  in  argument,  that  Madden  had 
committed  acts  tending  to  show  that  he  was  a  confederate 
of  Saling's.  On  a  separate  trial,  we  might  sustain  the  con- 
viction of  Madden,  resting  on  acts  done  by  Madden,  because 
a  jury  trying  Madden  only  would  find  them  persuasive  against 
Madden;  while  the  same  acts  of  Madden's  might  be  far  from 
persuasive,  either  to  the  jury  or  us,  of  Saling's  guilt. 

IX.  The  indictment  charges  that  the  conspiring  was  done 
on  Januarj'  24,  1913,  and  **on  divers  other  day^  to  this  grand 
jury  unknown."'  Possibly  this  should  be  construed  to  charge 
dates  subsequent  to  January  14,  1913.  If  so,  the  indictment 
charging  a  conspiracy  entered  into  on  or  after  January,  1913, 
is  supported  by  nothing  but  overt  acts  done  before  the  con- 


Sept.  1916]  61BKS  V.  McNeill.  567 

spirkcy  wais  formed  But  we  do  not  feel  called  upon  to  decide 
this,  in  the  condition  of  the  appeal  record. 

On  the  whole,  the  evidence  fails  of  showing  more  than: 
(1)  That  Madden  owned  some  property  and  that  it  was 
burned;  (2)  that  he  had  an  opportunity  to  burn  it;  (3)  that, 
the  property  being  insured,  this,  without  more,  shows  a  motive 
for  the  burning;  (4)  Saling  got  what  insurance  was  paid,  as 
mortgagee. 

We  are  constrained  to  hold  that  this  is  not  sufficient  to 
sustain  a  conviction  on  the  charge  that  Saling  conspired  to 
commit  arson  for  the  purpose  of  injuring  the  insurers ;  where- 
fore, the  conviction  must  be  set  aside  and  the  judgment  below 
—Ueversed. 

Evans,  C.  J.,  Labd  and  Gaynor,  JJ.,  concur. 


Annie  McNeill  Bibks  et  al.,  Appellants,  v.  Jas.  P.  McNeill, 

Executor,  et  al.,  Appellees. 

ACTIONS:     Joinder— EstabUsblng  Trust— Impleading  Defendant  In 

1  Individual  and  Representative  Capacity.  No  miB joinder  (a)  of 
parties  or  (b)  of  causes  of  action  results,  in  an  action  to  establish 
and  enforce  a  trust  on  property  belonging  to  plaintiff  and  in 
defendant's  possession,  by  impleading  the  defendant  individually, 
and  also  as  executor,  as  administrator,  and  as  trustee.  It  is,  there- 
fore, error  for  the  court  to  strike  that  part  of  the  pleading  joining 
the  defendant  individually. 

EXECXTTOBS     AND     ADMINISTBATOBS:      Autbority— Assmnlng 

2  Trusteeship.  An  executor  or  administrator  has  no  authority  to 
act  in  a  matter  wherein  his  decedent  was  merely  trustee.  (Sec. 
3406,  Code,  1897.)  And  if  he  does  so  act  he  must  individually 
account  to  the  cestui.  Therefore,  in  an  action  by  the  cestui  to 
impress  a  trust  on  property  in  the  hands  of  the  defendant,  indi- 
vidually and  as  executor,  etc.,  it  is  error  for  the  court  to  strike 
that  portion  of  the  petition  which  impleads  the  defendant 
individually. 

APPEAL  AND  EBBOB:    Beservation  of  Bight  of  Beview— -Waiver— 

3  Buliug  on  Motion — ^Pleading  Over.    Error  in  sustaining  a  motion 
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to  strike  and  separate  causes  of  action  is  not  waived  by  the  filing, 
under  the  order  of  the  court,  of  an  amended  and  substituted 
petition,  for  the  purpose  of  meeting  rulings  made  by  the  court. 

APPEAL  AND  EBBOB:  When  Appeal  Lies— Bnling  on  Motion  to 
4  Strike  and  Separate  Causes  of  Action.  A  niling  sustaining  a 
motion  to  strike  portions  of  a  pleading  may  be  appealable.  (Sec 
4101,  Par.  1,  Code,  1897.)  So  held  where  the  court,  by  sustaining 
a  motion  to  strike,  refused  to  permit  plaintiff,  in  an  action  to 
establish  and  enforce  a  trust,  to  implead  defendant  individually, 
and  as  executor  and  as  trustee. 

Appeal  from  MaJuxska  District  Court. — Henry  Silwold, 

Judge. 

Thursday,  September  28,  1916. 

Suit  in  equity,  to  establish  and  enforce  a  trust.  Defend- 
ant,  individually  and  as  trustee,  filed  a  motion  to  strike,  and 
for  a  more  specific  statement,  and  also  a  motion  to  strike,  and 
separate  causes  of  action.  Each  of  these  motions  was  sus- 
tinned,  either  wholly  or  in  part,  and  the  last  named,  based 
upon  misjoinder  of  causes  of  action,  was  sustained,  and 
plaintiffs  were  given  leave  to  file  separate  suit  against  James 
F.  McNeill  immediately,  without  further  costs.  Plaintiffs 
appeal. — Reversed. 

W,  H.  Keating  and  P.  W.  Hamilton,  for  appellants. 
Seevers  &  Corlett,  and  WiUicBm  McNett,  for  appellee. 

Deemer,  J. — Plaintiff  Elizabeth  McNeill  is  the  widow 
of  Hobart  W.  McNeill,  now  deceased,  and  her  coplaintiff  is 
the  daughter  and  only  heir  at  law  of  the  said  deceased.  It 
is  averred,  in  the  petition,  that  the  said  deceased,  with  his 
brother,  W.  A.  McNeill,  and  defendant  J.  F.  McNeill,  were 
engaged  in  various  enterprises,  both  in  this  country  and  in 
Canada,  and  closely  connected  in  interest ;  that  they  organized 
a  corporation  known  as  ** McNeill  Brothers,  Incorporated," 
and  issued  stock  therein  to  each  other;  and  that  they  organ- 
ized and  promoted  many  other  corporations,  for  mining,  the 
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conducting  of  public  utilities,  etc.,  which  were  subsidiary  to 
the  main  body,  known  as  McNeill  Brothers;  that  this  latter 
corporation  issued  4,811  shares  of  stock,  of  the  par  value  of 
$100  per  share,  but  that  they  were,  in  fact,  worth,  when  this 
action  was  commenced,  about  $500  per  share;  that  the  prin- 
cipal place  of  business  of  this  main  and  parent  corporation, 
was  at  Oskaloosa,  Iowa,  the  oflScers  being  H.  W.  McNeill, 
president,  W.  A.  McNeill,  vice-president,  and  Jas.  P.  McNeill, 
secretary  and  treasurer.    It  is  also  alleged  that,  when  organ- 
ized, the  stock  was  distributed  as  follows :    2,000  shares  to  H. 
W.  McNeill;  2,000  shares  to  W.  A.  McNeill;  580  shares  to 
W.    T.    Phillips;    134    shares    to    E.    L.    Little;    and    97 
shares    to    James    F.    McNeill.    H.    W.    McNeill    died    in- 
testate,   January    27,    1900,    and    W.    A.    McNeill    died, 
November    6,    1913.    Jas.    F.    McNeill    was    appointed    ad- 
ministrator of  the  estate  of  W.  A.  McNeill.     It  is  averred 
that  the  2,000  shares  in  McNeill  Brothers,  issued  and  paid 
for  by  H.  W.  McNeill,  were  held  in  trust  by  W.  A.  McNeill, 
for  the  benefit  of  H.  W.,  under  some  kind  of  an  agreement, 
either  oral  or  in  writing,  as  to  the  disposition  thereof  at  his 
(H.  W.'s)  death;  and  that  W.  A.  McNeill  recognized  this 
trust,  and  paid  all  dividends  on  the  stock,  down  until  his 
death,  to  his  brother  H.  W.,  or  according  to  his  directions. 
It  is  claimed  that,  by  the  terms  of  this  trust  agreement,  W, 
A.  McNeill  held  title  to  the  2,000  shares  of  stock  in  McNeill 
Brothers  in  trust  for  the  plaintiffs  herein,  the  widow  and 
daughter  of  H.  W.  McNeill,  and  that  the  title  thereto  remained 
in  the  said  W.  A.  McNeill  until  his  death,  and  that  this  title 
passed  in  trust  to  defendant  Jas.  F.  McNeill,  either  as  executor 
of  the  W.  A.  McNeill  estate,  or  as  trustee  for  the  plaintiffs, 
or  as  administrator  of  the  estate  of  said  W.  A.  McNeill,  or 
individually,  and  that,  in  fact,  Jas.  F.  McNeill  has  possession 
of  said  shares  of  stock,  and  claims  title  thereto,  individually,  - 
or  under  the  will  of  his  brother,  W.  A.  McNeill. 

It  is  claimed  that  the  2,000  shares  of  stock,  as  well  as  a 
controlling  interest  in  the  various  other  corporations  in  which 
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the  McNeills  were  interested,  were  held  in  trust  by  W.  A. 
McNeill  for  the  benefit  of  plaintiffs,  and  that,  at  his  death, 
Jas.  F.  McNeill,  his  executor,  or  the  administrator  of  his 
estate,  or  individually,  took  possession  thereof,  and  now  holds 
the  same  in  trust,  in  one  capacity  or  the  other,  for  the  benefit 
of  these  plaintiSis.  It  is  averred  that  the  2,000  shares  of 
stock  in  the  McNeill  Brothers,  as  well  as  the  stock  of  other 
corporations  which  H.  W.  McNeill,  in  fact,  owned,  were  issued 
in  the  name  of  W.  A.  McNeill,  but  were,  in  fact,  held  by  him 
in  trust  at  all  times,  and  so  acknowledged  by  him,  and  that 
the  stock  books  still  show  the  said  stock  to  be  in  the  name  of 
W.  A.  McNeill;  but  that  Jas.  F.  McNeill,  at  all  times,  knew 
that  said  stock  was  held  in  trust  by  W.  A.  McNeill  for  the 
benefit  of  his  brother,  H.  W.  McNeill,  and  his  widow  and 
heirs,  and  that  H.  W.  McNeill,  at  all  times,  relied  upon  the 
promises  of  W.  A.  McNeill  to  execute  and  carry  out  the  said 
trust,  which  fact  was  known  to  defendant  Jas.  F.  McNeill; 
but  that,  since  the  death  of  the  said  H.  W.  McNeill,  W.  A. 
McNeill  and  his  brother  Jas.  F.,  the  defendant  herein,  have 
fraudulently  endeavored  to  conceal  the  fact  of  the  trusteeship, 
and  conspired  to  cover  up  the  agreement  of  W.  A.  McNeill, 
and  have  ignored  the  said  trust. 

It  is  also  averred  that,  upon  the  death  of  H.  W.  McNeill, 
the  said  brothers  fraudulently  concealed  the  facts  relating  to 
the  trusteeship  of  W.  A.  McNeill,  and  deceitfully  and  wrong- 
fully claimed  that  H.  W.  McNeill  had  executed  a  wiU,  whereby 
he  had  devised  all  his  property,  including  the  stock  in  contro- 
versy, to  his  brother  W.  A.  McNeill;  and  t^at  the  said  W.  A. 
McNeill,  who  was  appointed  administrator,  or  executor,  of  his 
brother's  estate,  fraudulently  failed  and  neglected  to  inven- 
tory the  property  so  held  in  trust  by  him,  for  the  purpose  of 
cheating  and  defrauding  the  plaintiffs  out  of  their  share  of 
the  estate  of  H.  W.  McNeill;  and  that  they  did  not  learn  of 
this  fraud  until  after  the  death  of  W.  A.  McNeill,  when  they 
discovered  that  the  instrument  attempted  to  be  probated  as 
the  will  of  H.  W.  McNeill,  deceased,  was  not  his  will  at  all, 
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and  that  no  property  whatever  passed  theretinder.  It  is 
averred  that  the  said  W.  A.  McNeill  held  the  aforesaid  stock 
and  other  property  in  trust  for  these  plaintiffs  at  the  time  of 
his  death,  as  defendant  Jas.  P.  McNeill  well  knew,  and  that 
the  said  Jas.  P.  is  now  in  possession  of  said  stock,  and  other 
property,  in  trust  for  these  plaintiffs. 

It  was  further  averred  that  the  paper  purporting  to  be 

m 

the  will  of  H.  W.  McNeill  was  executed  at  the  request  of  his 
brothers,  W.  A.  and  Jas.  P.,  for  the  sole  purpose  of  avoiding 
a*  showing  as  to  the  exact  value  of  H.  W.'s  estate,  to  defeat 
taxation,  and  for  other  purposes,  and  was  not  intended  to  be 
the  will  of  H.  W.  McNeill,  and  that  the  same  was  never  acted 
upon  as  a  will,  save  for  the  purpose  of  defrauding  these 
plaintiffs. 

It  was  also  averred  that  plaintiffs  did  not  know  of  the 
aforesaid  trusteeship  until  after  the  death  of  W.  A.  McNeill. 
It  is  also  claimed  that,  after  the  death  of  H.  W.  McNeill, 
W.  A.  McNeill  fraudulently  represented  to  plaintiff  Elizabeth 
.  McNeill  that  he  had  800  shares  of  the  capital  stock  of  McNeill 
Brothers,  of  the  value  of  $80,000,  in  trust  for  her,  and  secured 
a  settlement  with  her  on  that  basis;  that,  in  truth,  this  was 
not  so,  and  that  the  settlement  should  be  set  aside  and  held 
for  naught ;  and  she  demands,  as  widow,  the  full  one  third  of 
the  said  stock  and  other  property  held  in  trust  by  W.  A. 
McNeill  at  the  time  of  his  death,  and  now  held  by  defendant 
Jas.  P.  McNeill. 

It  is  further  averred  that,  down  to  the  time  of  the  death 
of  W.  A.  McNeill,  plaintiff  and  her  brothers-in-law,  W.  A.  and 
Jas.  P.  McNeill,  were  on  the  most  intimate  terms;  that  she 
relied  upon  their  representations  as  to  ttie  property  of  H.  W. 
McNeill  at  the  time  of  his  death,  and  as  to  the  value  thereof, 
and  as  to  how  he  had  dispoifed  of  the  same,  and  did  not  learn 
of  the  truth  until  after  the  death  of  W.  A.  McNeill,  when  an 
examination  disclosed  the  truth  of  the  matter  alleged  in  the 
petition.  The  prayer  of  the  petition  was  for  the  establish- 
ment of  a  trust  estate  in  the  hands  of  Jas.  P.  McNeill  in  some 
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of  the  capacities  named,  or  indiyidually,  and  that  he  make  an. 
accounting  of  the  trust  property;  that  the  rights  of  each  of 
the  plaintiff  in  said  trust  property  be  established;  and  that 
the  property,  or  its  value,  with  all  accumulations,  be  awarded 
to  them,  and  for  other  equitable  relief. 

The  only  question  arising  on  this  appeal,  is  the  correct- 
ness of  the  ruling  on  defendant's  motion  to  strike,  because  of 
misjoinder  of  causes  of  action.    This  motion  asked  that  the 

name  of  Jas.  P.  McNeill,  wherein  he  is  sought 
1.  AcnoNa:join-    to  be  interpleaded  individually,  be  stricken 

der:  establish-  ^  "^  * 

^^^din^^kefend-  ^^*'  *^^  ^^  Strike  out  and  separate  the  alleged 
SSiind^^epre-  ^^^®  ^*  action  agaiust  Jas.  F.  McNeill,  indi- 
pSjUy!^®^*"       vidually,   from  the  alleged  cause  of  action 

against  him  in  an  official  capacity,  as  executor 
of  the  estate  of  W.  A.  McNeill.  This  motion  was  sustained, 
but,  as  already  indicated,  the  court  permitted  plaintiffs  to  file 
a  separate  suit  against  Jas.  P.  McNeill,  individually,  without 
further  costs,  if  they  so  elected.  No  other  question  is  involved 
on  this  appeal,  and  the  merits  of  the  case  are  in  no  manner 
involved.  We  must  assume,  in  determining  this  question,  that 
each  and  all  of  the  allegations  of  the  petition  are  true,  and 
that  a  cause  of  action  is  therein  stated  against  defendant  Jas. 
P.  McNeill,  as  an  executor,  administrator,  or  trustee  of  W.  A. 
McNeill,  or  of  his  estate,  and  that  he  is  sought  to  be  held  as 
such ;  and  the  real  controversy  is  over  the  right  of  plaintiffis 
to  charge  him  in  this  suit  as  an  individual,  also,  holding  the 
property  in  controversy  in  trust,  for  the  benefit  of  the 
plaintiffs. 

The  allegations  are  sufficient  to  show  that  the  deceased, 
W.  A.  McNeill,  held  the  property  in  trust  for  the  benefit  of 
the  plaintiffs,  and  that  his  representative  may  be  compelled 
to  account  for  such  of  this  property  as  came  into  his  hands, 
and  a  trust  may  be  fastened  upon  it  in  his  hands.  Again, 
under  the  allegations  of  the  petition,  plaintiffis  were  entitled 
to  have  a  trust  established  in  the  property  in  the  hands  of 
Jas.  P.  McNeill,  individually,  under  the  facts  recited,  upon 
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the  theory  that  he  had  no  right,  as  a  representative  of  the 
estate  of  W.  A.  McNeill,  deceased,  to  assume  the  trust  rela- 
tions theretofore  held  by  McNeill;  but  that,  as  he  claims  in 
no  other  way  than  as  such  representative,  equity  will  fasten 
a  trust  upon  the  property  in  his  hands  as  an  individual,  and 
compel  him  to  surrender  the  property  to  the  rightful  owners. 
It  is  doubtful  if  a  representative  of  one  deceased  has  any 
right  to  take  upon  himself,  or  to  assume,  any  of  the  trust 
relations  theretofore  existing  between  the  deceased  and  third 

persons.    The  relations  existing  between  trus- 

^'  SMmi^^-^"*  ter,  trustee,  and  cestui  que  trust,  are  personal 

aasumins  trus-  *  in  character,  and  cannot  be  delegated,  and, 

as  a  general  rule,  trusteeship  in  property  does 
not,  upon  the  death  of  the  trustee,  pass  to  his  representative. 
If  he  secures  the  possession  of  the  property,  he  holds  as  an 
individual,  and,  at  the  suit  of  a  cestui,  may  be  required  to 
account  for  the  property,  or  its  proceeds,  as  an  individual. 
It  is  no  defense  for  him  to  say,  when  sued,  that  he  holds  the 
property  as  a  representative  of  an  estate,  and  is,  therefore, 
not  liable  to  have  a  trust  imposed  upon  it,  except  as  the  rep- 
resentative of  an  estate.  Indeed,  the  action  seems  to  have 
been  brought  against  Jas.  F.  McNeill,  as  an  individual,  in  an 
attempt  to  fasten  a  trust  upon  certain  property  in  his  hands ; 
and,  in  a  sense,  it  is  immaterial  as  to  how  he  acquired,  or, 
rather,  as  to  how  he  holds  it;  that  is,  whether  individually, 
or  as  the  representative  of  some  other  trustee.  It  is  in  his 
hands;  for,  although  a  representative  of  another,  that  other 
is  not  a  person,  but  an  impersonal  estate.  The  decree,  if  one 
is  granted,  must  run  against  defendant  individually,  no  mat- 
ter whether  he  be  called  trustee,  executor,  administrator,  or 
what  not.  As  a  matter  of  safety,  it  was  permissible  for  plain- 
tiffs to  prove  all  the  facts  showing  how  defendant  came  into 
possession  of  the  property,  his  source  of  title,  and  his  rights 
therein,  and  to  have  a  decree  declaring  how  he  holds  it,  fas- 
tening a  trust  thereon,  and  directing  defendant,  no  matter  in 
what  capacity  he  acts,  as  to  the  disposition  of  the  property. 
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It  is  not  really  a  case  where  two  people  are  joined,  but 
an  action  against  one  person  to  define  his  relations  to  the 
property  which  he  holds.  The  decree,  when  entered,  acts 
upon  him  personally,  in  any  event,  and  we  do  not  think  there 
was  any  misjoinder  of  causes  of  action.  The  cause  of  action 
is  the  same,  no  matter  how  defendant  be  sued.  Again,  there 
is,  in  the  motion,  a  virtual  concession  that  there  is  no  mis- 
joinder of  parties,  the  thought  being  that  independent  and 
distinct  causes  of  action  are  joined  against  a  proper  party 
defendant,  no  matter  whether  he  be  called  a  trustee,  executor, 
administrator,  or  by  any  other  name.  See  Sec.  3406,  Code, 
1897,  which  expressly  provides  that  an  executor  or  adminis- 
trator has  no  authority  to  act  in  a  matter  wherein  his  decedent 
was  merely  executor,  administrator,  or  trustee.  There  was, 
we  think,  error  in  sustaining  the  motion. 

It  is  said  that  no  appeal  will  lie  from  such  a  ruling,  and 
that  we  should  refuse  to  consider  it ;  and  it  is  also  contended 
that  plaintiflPs  waived  the  error,  if  any,  in  the  ruling.    Upon 

the  latter  proposition,  we  may  say  that  the 

^*  RS*"reservaS£n  Tccord  shows  no  voluntary  waiver.    Plaintiffs 

view:*waiver":     werc    Compelled    by    the  court    to    file    an 

tionl^ieadini     amended  and  substituted  petition,  to  meet 

certain  rulings  made  by  it,  and,  in  complying 
therewith,  they  did  not  waive  the  error  in  the  ruling  on  the 
motion  to  strike.    We  are  also  disposed  to  think  that,  in  view 

of  the  peculiar  nature  of  the  motion,  and  the 

*'  ^R f^enap?"  cffcct  the  ruling  may  have  on  the  case,  an 

on*mot]k)'/to  "^  appeal  may  be  taken  therefrom,  under  the 

strike  and  sep-  .  .  •     ^m  ^^/^^       ^    i        tnf^.f9       mt 

arate  causes  of    provision   of    Scc.    4101,    Code,    1897.    The 

action. 

effect  of  the  ruling  was  to  take  Jas.  F. 
McNeill,  individually,  out  of  the  case  which  defendant  is  now 
insisting  upon  trying,  and  to  take  out  from  the  allegations  of 
the  petition  all  averments  as  to  the  individual  doings  of  Jas. 
P.  McNeill.  It  really  dismissed  Jas.  F.  McNeill  from  the 
main  case  as  it  now  exists,  although,  as  we  think,  he  was  a 
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proper,  if  not  indispensable,  party  to  that  litigation.  Under 
the  express  provision  of  our  Code  Section  3406,  neither  an 
executor  nor  administrator  has  authority  to  act  in  a  matter 
wherein  his  decedent  was  merely  an  executor,  administrator, 
or  trustee,  and,  as  there  was  nothing  left  of  the  original  case 
after  the  order  on  the  motion,  save  an  action  against  McNeill 
as  executor,  administrator,  or  trustee,  or  in  some  other  official 
capacity,  it  looks  as  if  this  main  case  had  nothing  upon  which 
to  stand,  and  as  if  the  merits  are  so  much  involved,  in  so  far 
as  the  right  to  recover  at  all  is  concerned,  as  that  the  order 
is  an  appealable  one. 

A  motion  to  dismiss  the  appeal  has  also  been  submitted 
with  the  cases.  In  view  of  the  disposition  we  make  of  it,  it 
is  unnecessary  to  do  more  than  say  that  the  motion  is  without 
merit,  and  that  it  is  overruled. 

The  order  on  the  motion  must  be  reversed,  and  the  cause 
remanded  for  one  in  harmony  with  this  opinion. — Reversed 
and  Remanded. 

Evans,  C.  J.,  Ladd  and  Weaver,  JJ.,  concur. 
Preston,  J.,  takes  no  part. 


D.  T.  Blodgett,  Appellant,  v.  Georgb  W.  Clarke  et  al., 

Appellees. 

OFFIC£BS:     £llgi1)illty — Conviction  of  Infamous  Ciime.     One  con- 

1  victed  of  an  infamous  crime,  i.  e.,  one  punishable  by  imprisonment 
in  the  penitentiary,  is  not  a  qualified  elector  (Article  2,  Section  5, 
Constitution ) ,  and  therefore  not  eligible  to  an  elective  office  created 
by  the  Constitution. 

JUDGMENT:     Conclusiveness — Conviction    of    Infamous    Offense — 

2  Collateral  Attack.  Disqualification  as  an  elector  because  of  hav- 
ing been  convicted  of  an  infamous  ofi'ense  is  manifestly  not  removed 
by  a  collateral  attack  on  the  judgment  of  conviction  not  impeach- 
ing  the   jurisdiction   of   the   court.     So   held   where   such    attack 
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alleged  (a)  that  on  the  trial  of  the  cause  the  court  erroneously 
excluded  certain  evidence,  and  (b)  that  on  the  trial  of  such  cause, 
and  also  on  appeal,  the  court  erroneously  held  that  the  plea  of 
former  conviction  was  not  good. 

Appeal  from  Poik  District  Court. — ^Hubert  Uttebback, 

Judge. 

Thubsday,  September  28,  1916. 

Beheabing  Denied  Satubday^  Septembeb  30,  1916. 

The  plaintiff  alleged  in  his  petition  that  the  defendants 
constituted  the  executive  council,  W.  S.  AUen  being  secretary 
of  state;  that,  at  the  primary  election  on  June  5,  1916,  the 
electors  voted  to  nominate  four  candidates  for  the  office  of 
judge  of  the  Supreme  Court;  that  the  returns  disclosed  that 
the  plaintiff  received  14  votes  more  than  any  person  voted  for 
as  candidate,  other  than  H.  E.  Deemer,  W.  D.  Evans  and  Wm. 
Theophilus;  that,  on  July  13,  1916,  plaintiff  demanded  in 
writing  that  the  executive  council  certify  to  the  number  of 
votes  received  by  plaintiff  for  said  office,  and  that  a  certificate 
of  nomination  be  issued  by  the  secretary  of  state  to  the  plain- 
tiff as  one  of  the  candidates  duly  nominated ;  that  the  defend- 
ants refused  said  certificates,  and  he  prayed  that  a  peremptory 
order  of  mandamus  be  issued,  commanding  defendants  to 
determine  forthwith  what  person  was  selected  as  the  fourth 
candidate,  and  to  issue  him  a  certificate  of  nomination  accord- 
ingly. By  way  of  amendment  to  the  petition,  the  plaintiff 
alleged  that  he  is  a  qualified  elector  and  has  never  been  con- 
victed of  an  infamous  crime;  but  that,  by  virtue  of  a  void 
judgment,  returned  by  the  court  without  jurisdiction,  plaintiff 
was  illegally  imprisoned  in  the  penitentiary  of  Iowa  for  3 
years  and  9  months,  thereby  serving  an  unlawful  sentence  of 
5  years. 

"That  plaintiff  was  tried  and  acquitted  upon  an  indict- 
ment charging  him  *with  intent  to  defraud'  by  one  certain 
Vol.  177  I  a.— 37 
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use  of  one  certain  written  instrument;  that  thereafter  the 
same  act  of  his  mind  (his  one  intention)  was  again  charged 
to  have  been  an  'intent  to  defraud,'  and,  by  the  fraudulent 
act  of  the  presiding  judge  at  the  second  trial  of  the  one 
question  of  intent  (the  only  question  of  fact  litigated  in  both 
trials)  the  second  jury  was  deceived  by  being  deprived  of  an 
opportunity  to  examine  certain  letters  that  the  honorable  dis- 
trict court  judge,  William  D.  Evans,  as  presiding  judge  when 
plaintiff  was  acquitted,  had  decided  to  be  competent,  relevant 
and  material  evidence  upon  the  question  of  intent,  and  the 
jury  rendered  a  verdict  of  guilty,  in  accordance  with  the  par- 
tial evidence  by  which  they  were  by  the  oaths  bound  to  be 
controlled;  that  the  making  of  the  written  instrument  and 
the  uttering  of  it  were  each  done  by  the  plaintiflP  with  the  sole 
intention  to  use  the  written  instrument  as  it  was  used,  and 
which  use  was,  by  the  first  jury,  legally  and  finally  determined 
to  have  been  a  legal  use  of  it ;  that  the  making  and  use  of  the 
written  instrument  was  one  inseparable,  indivisible  transac- 
tion, determined,  by  the  first  jury,  to  have  been  no  crime; 
that  the  court  did  not  have  jurisdiction  to  try  the  same  ques- 
tion of  fact  after  the  former  acquittal,  and  the  Honorable 
S.  M.  Weaver  so  decided  in  State  v.  Blodgett." 

The  defendants  demurred  to  the  petition  as  amended,  on 
several  grounds,  among  them  that  he  (plaintiff)  did  not 
become  a  candidate  at  the  primary  election,  as  exacted  by  the 
Code,  and  that  he  was  ineligible  to  the  office,  because  of  hav- 
ing been  convicted  of  an  infamous  crime.  The  demurrer  was 
sustained  and  the  petition  dismissed.  Plaintiff  appeals. — 
Aifirmed, 

D.  T.  Blodgeti,  pro  Be. 

Oeorge  Cossan,  Attorney  General,  and  C.  A.  Rabbins, 
Assistant  Attorney  General,  for  appellees. 

Per  Curiam.  To  be  eligible  to  an  elective  office  created 
by  the  Constitution,  a  person  must  be  a  qualified  elector.  State 
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v.  Vcm  Beek,  87  Iowa  569.     Section  5  of  Article  2  of  the  Con- 
stitution of  Iowa  declares: 
1.  OFFicmts:eiisi-  **No    .     .     .    person  convicted  of  any 

biltty :  convic-  '^  .       ,  , 

tion  of  Infamous  infamous    ciime    shall    be    entitled    to    the 

crime. 

privilege  of  an  elector." 

Any  crime  punishable  by  imprisonment  in  the  peniten- 
tiary is  an  ** infamous  crime."  Flayinagan  v.  Jepson,  177 
Iowa  39?.  As  the  punishment  prescribed  by  statute  for 
forgery  is  confinement  in  the  penitentiary  not  more  than  10 
years,  the  oflfense  is  infamous.     Section  4853,  Code. 

In  amendment  to  the  petition,  plaintiff  alleged  himself 
to  be  a  qualified  elector,  and  that  he  had  never  been  con- 
victed of  an  infamous  crime,  but  explained  this  averment  of 

conclusion  by  saying  that,  under  a  void 
^'  Jiu^vSJbm  :*^''"  judgment  rendered  by  a  court  without  juris- 

convlction  of  In-    ,.   ,.         i_     i.    j  t_  •  •  j   •      ai. 

famous  offense:  diction,  he  had  been  imprisoned  m  the  peni- 

collateral  attaclE* 

tentiary  3  years  and  9  months,  in  serving  a 
sentence  of  5  years,  and  that  the  invalidity  therein  consisted 
in  having  convicted  him  of  an  offense  of  which  he  had  pre- 
viously been  acquitted,  and  in  having  excluded  certain  letters 
which  had  been  admitted  in  evidence  in  the  former  trial. 
Neither  of  these  objections  goes  to  the  jurisdiction  of  the 
court  or  the  validity  of  the  judgment  of  conviction  entered. 
The  case  is  identified  in  the  pleading  as  that  of  State  v. 
Blodgett,  143  Iowa  578,  the  opinion  in  which  discloses  that 
the  plea  of  former  adjudication  was  held  not  to  be  good,  and 
his  conviction  of  the  offense  of  forgery  aflBrmed.  Manifestly, 
the  facts  pleaded  in  avoidance  thereof  are  insuflficient  to 
justify  disregarding  the  judgment  as  having  been  entered 
without  jurisdiction,  or  even  erroneously. 

That  decision  is  conclusive  on  the  question  of  the  legality 
of  the  plaintiff's  conviction  of  an  infamous  crime,  and,  under 
the  section  of  the  Constitution  quoted,  we  have  no  option  to 
do  otherwise  than  declare  him  not  entitled  to  the  privilege 
of  an  elector,  and,  therefore,  ineligible  as  a  candidate  for  the 
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office  of  judge  of  the  Supreme  Court  of  this  state.  This  being 
so,  he  is  not  in  a  situation  to  raise  other  questions  argued. — 
Aifirmed, 

Ladd,  Weaver,   Qaynor,  Preston  and  Salinger,  JJ., 
concur. 

Evans,  C.  J.,  and  Deemer,  J.,  take  no  part. 


George  W.  Cable  Company,  Appellee,  v.  W.  W.  Israel  et  al., 

Appellants. 

HXEOUnON:  Levy— Teclmical  Insufficiency-— Waiver— Partnership 
Property.  A  technically  insufficient  levy  of  execution  may  be 
entirely  valid  and  enforceable  against  the  judgment  defendant  and 
those  acquiring  rights  under  him  with  knowledge  of  the  facts. 
So  held  where  the  officer,  in  attempting  to  levy  on  the  individual 
interest  of  a  partner  in  partnership  property,  did  not  actually 
take  possession  of  the  partnership  property  and  inventory  the 
same,  but,  at  the  request  of  all  the  partners,  accepted  an  inventory 
made  by  the  partners.     (Sec  3977,  Code,  1897.) 

Appeal  from  Jefferson  District  Court, — F.  M.  Hunter,  Judge. 

Friday,  September  29,  1916. 

Action  in  equity  for  the  appointment  of  a  receiver  for 
a  certain  stock  of  goods  and  for  other  relief.  There  was  a 
decree  as  prayed,  and  the  defendants,  except  W.  W.  Israel, 
appeal.  The  material  facts  are  stated  in  the  opinion. — 
Affirmed. 

Parsons  &  Mills  and  Thoma  &  Thama,  for  appellants. 
Starr  &  Jordan,  for  appellee. 

Weaver,  J. — On  October  4,  1907,  in  an  action  then  pend- 
ing in  the  district  court  of  Jefferson  County,  the  plaintiff 
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herein  recovered  a  money  judgment  against  W.  W.  Israel. 

Several  years  later,  the  judgment  defendant, 
S^technicai    Israel,  became  a  partner  with  H.  E.  Eaton 

V  Insufficiency:         -  .  j    -i  »_      •       '     •      ^i.      j 

^  waiver:  part-      lor  Carrying  on  a  retail  busmess  in  the  drug 

*  trade  at  Fairfield  in  said  county.    The  stock 
acquired  by  the  firm  was  estimated  at  the  value  of  $6,000,  and 
Israel's  interest  in  the  partnership  was  a  one-sixth  part.    On 
December  31,  1915,  an  execution  having  been  issued  upon  the 
above  mentioned  judgment,  it  was  placed  in  the  hands  of  the 
sheriff,  who  levied,  or  attempted  to  levy,  the  same  upon 
Israel's  interest  in  the  partnership  business.    The  evidence 
tends  to  show  that,  armed  with  the  writ,  the  sheriff  went  to 
the  store  where  the  goods  were  kept,  found  Israel  in  charge, 
and  notified  him  of  the  levy  and  of  the  necessity  under  the 
statute  for  the  officer  to  take  possession  long  enough  to  make  an 
inventory  and  appraisement  of  the  goods.    Israel  not  wishing 
to  have  the  store  closed  for  that  purpose,  it  was  then  agreed 
between  him  and  the  officer  that  the  former  should  himself 
make  the  inventory,  or  produce  one  which  had  previously 
been  made,  and  the  sheriff  thereupon  refrained  from  closing 
the  store  for  such  time  as  might  be  necessary  for  Israel  to 
comply  with  his  agreement  respecting  the  invoice.    Shortly 
afterward,  the  sheriff  saw  Eaton  in  the  store  and  told  him 
what  had  been  done,  and  an  understanding  was  arrived  at 
between  them,  substantially  the  same  as  had  been  had  with 
Israel,  that  the  inventory  should  be  made  or  obtained,  or  that 
one  already  made  should  be  produced,  and  thus  obviate  the 
necessity  of  closing  the  store.    It  appears  that,  at  the  time  of 
this  transaction,  a  suit  in  equity  was  already  pending  between 
Eaton  and  Israel  for  a  dissolution  of  the  partnership,  and 
thereafter,  and  immediately  after  the  action  taken  by  the 
sheriff  as  above  noted,  Eaton  and  Israel  settled  the  contro- 
versy  involved  in  such  suit,  and  Eaton  paid  Israel  $500,  in 
consideration  of  which  the  latter  assigned  to  him  all  his 
interest  in  the  partnership  and  retired  therefrom.    Having 
acquired  all  the  business  and  assets  of  the  firm,  Eaton  imme- 
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diately  sold  a  part  interest  therein  to  the  defendants,  Gaiimer 
Brothers,  and,  having  thus  eliminated  Israel  from  the  part- 
nership, Eaton  and  Gaumer  Brothers  deny  that  the  sheriff 
ever  made  a  valid  levy  upon  Israel 's  partnership  interest,  and 
furthermore  say  that  the  liability  of  Israel  upon  the  debts  of 
the  firm  was  much  in  excess  of  the  value  of  his  interest  therein, 
leaving  nothing  against  which  the  execution  could  be  enforced. 
Thereafter,  this  action  was  begun  in  equity  to  enforce  the  lien 
claimed  to  have  been  acquired  by  the  levy  of  the  execution. 

The  trial  court,  having  heard  the  evidence,  found  that 
the  levy  made  by  the  sheriff  was  valid  and  enforceable,  and 
that  whatever  right  or  interest  appellants  acquired  in  the 
goods  after  said  levy,  was  subject  thereto.  It  further  found 
that  the  value  of  Israel's  interest  in  the  property,  after  mak- 
ing aU  due  allowances,  was  in  excess  of  the  sum  necessary  to 
satisfy  the  execution,  and  directed  the  sheriff,  acting  under 
appointment  as  receiver,  to  proceed  to  sell  enough  of  the 
property  levied  upon  to  pay  the  plaintiff's  judgment,  interest 
and  costs. 

We  think  the  decree  is  correct.  It  is  quite  possible  that, 
if  this  were  a  dispute  between  rival  judgment  creditors,  each 
claiming  a  priority  of  lien,  the  levy  of  plaintiff's  execution 
might  be  found  ineffective  as  against  a  subsequent  levy  by 
the  other  party,  made  in  a  more  literal  compliance  with  the 
statute.  But  as  against  the  judgment  debtor  and  those  acquir- 
ing rights  under  him  with  knowledge  of  the  facts,  the  omis- 
sion of  a  statutory  formality  does  not  necessarily  or  in  all 
cases  invalidate  a  levy.  Under  our  statute  (Section  3977, 
Code,  1897),  an  oflScer  desiring  to  levy  an  execution  upon  a 
partner's  interest  in  partnership  property  is  not  authorized 
to  seize  or  exeroise  any  dominion  over  such  property,  except 
such  as  may  be  necessary  to  secure  a  proper  inventory  and 
appraisement.  This  being  done,  the  lien  acquired  by  such 
levy  is  to  ber  enforced  by  equitable  action  in  court.  Code 
Section  3978.  If,  when  an  officer  armed  with  the  proper 
writ  goes  to  the  place  of  partnership  business  for  the  purpose 
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of  making  such  levy,  with  aothority  to  take  temporaiy  pos- 
session of  the  goods,  he  is  met  with  a  reqnest  not  to  lock  the 
store  and  intermpt  the  business,  bat  to  accept  an  inventory 
to  be  made  by  the  parties  themselves^  and  he  consents  thereto 
and  gives  time  for  such  purpose,  there  is  no  good  or  sonnd 
reason  why,  as  against  the  partnership,  the  levy  should  not 
be  held  valid  and  enforceable.  It  is  competent  for  the  parties 
to  accept  and  treat  as  valid  a  technicaUy  insufficient  levy,  and 
thereby  waive  any  right  to  complain  of  want  of  due  form  in 
the  acts  of  the  officer.  Hamilton  v.  Hartinger,  96  Iowa  7; 
Doe  v.  Sledge,  13  N.  C.  359 ;  Keel  v.  Larkin,  72  Ala.  493. 

What  might  be  the  effect  as  between  the  execution  plain- 
tiff in  such  case  and  a  claimant  under  a  levy  of  a  junior  exe- 
cution is  a  question  not  now  before  us.  It  certainly  is  not 
competent  for  defendants  to  impeach  the  levy  in  this  case 
for  the  officer's  failure  to  make  an  inventory,  which  omission 
was  made  at  their  request  and  upon  their  promise  to  supply 
it.  Nor  is  Eaton,  the  partner  and  purchaser  from  Israel,  in 
any  position  to  complain  that  Israel's  interest  in  the  partner- 
ship property  should  be  subjected  to  the  payment  of  partner- 
ship debts;  for  it  appears  from  his  own  showing  that,  after 
this  levy  was  made,  and  with  full  knowledge  of  all  the  cir- 
cumstances, including  the  pending  levy  of  plaintiff's  execu- 
tion, he,  Eaton  himself,  purchased  Israel's  interest,  and  in 
consideration  thereof  paid  him  a  sum  of  money  more  than 
sufficient  to  have  satisfied  the  judgment  debt.  We  think,  too, 
that  the  trial  court  would  have  been  justified  in  finding  from 
lOaton's  own  statement  of  his  settlement  with  Israel  that  he 
(Eaton)  undertook  the  payment  of  the  partnership  debts  as 
a  part  of  the  consideration  for  Israel's  retirement  from  the 
firm.  These  debts  he  claims  to  have  paid,  but  in  so  doing, 
has  simply  paid  the  agreed  cotisideration  for  the  purchase  of 
Israel's  interest  in  the  partnership  subject  to  the  levy.  He 
took  his  chances  of  defeating  the  levy  if  he  could,  but,  failing 
in  this,  he  acquires  no  right  as  a  partnership  creditor.  More- 
over, the  trial  court  could  properly  have  found  from  the  evi- 
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denee  that  the  value  of  Israel  *fi  interest,  after  charging  it  with 
the  payment  of  the  partnership  debts,  was  snflBcient  to  pay 
the  judgment  debt  to  plaintiff,  which  aggregated  but  little 
more  than  $100. 

The  decree  below  is  therefore — Affirmed. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


Laura  Lamkin  et  al.,  Appellees,  v.  Leonard  Lamkin, 

^Appellant. 

VZiinTE:    Cliange  of  Venue— Codefendants  with  Diverse  Besldenceft— 

1  Nominal  and  Necessary  Parties.  One  who  holds  money  in  which 
he  concedes  he  has  no  interest,  but  who,  being  in  doubt  as  to  the 
true  ownership,  refuses  to  pay  to  either  of  two  claimants,  is  a 
necessary  party  to  an  action  to  determine  such  ownership,  espe- 
cially where  plaintiff  prays  for  judgment  against  said  holder.  So 
held  in  an  action  wherein  such  holder  was  made  a  defendant  in 
the  county  of  his  residence,  and  another  defendant  demanded  a 
change  of  venue  to  the  county  of  such  other's  residence  on  the 
claim  that  the  holder  of  said  money  was  only  nominaMy  a  defend- 
ant.    (Sees.  3462,  3501,  3504,  Code,  1897.) 

APPEAL  AND  EBBOB:  Hazmless  Error— Befoslng  Cliange  of  Venue 

2  In  Eqnlty  Cause.  Whether  it  is  error  without  pre*judice,  and 
therefore  harmless,  to  erroneously  refuse,  in  an  equity  cause,  a 
change  of  venue  to  the  county  of  applicant's  residence,  in  the 
absence  of  any  showing  of  loss  of  evidence  or  added  expense,  on 
the  theory  that  trial  de  novo  on  appeal  removes  possibility  of 
prejudice,  quaere,     (Section  3504,  Code,  1897.) 

LIMITATION  OF  ACTIONS:      Computation  of  Period — Successive 

3  TransactlonB.  The  running  of  the  statute  of  limitations  sufficient 
to  bar  an  action  must  be  confined  to  the  distinct  transaction  on 
which  the  action  is  brought.  In  other  words,  such  a  plea  may  not 
be  aided  by  adding  the  time  elapsing  on  a  fully  closed  and  consum- 
mated transaction  to  the  time  elapsing  on  the  one  on  which  action 
is  brought,  even  though  the  latter  followed,  in  natural  sequence, 
the  former. 

PRINCIPLE  APPLIED:  Plaintiflf  owned  certain  lands  and  bor- 
rowed of  defendant  an  amount  sufficient  to  pay  off  mortgages 
thereon.    In  1895,  plaintiff  deeded  the  lands  to  defendant.    Plain- 
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tiff  claims  that  this  was  done  to  secure  defendant  and  that  defend- 
ant agreed  to  deed  the  land  back  to  plaintiff  at  any  time  desired 
by 'plaintiff  and  that,  in  case  the  lands  were  sold,  plaintiff  was  to 
receive  the  purchase  price,  less  defendant's  claim  for  said  money 
loaned.  The  court  found  that  this  was  true.  In  January,  1910, 
defendant,  at  plaintiff's  request,  executed  a  deed  to  the  property, 
with  the  blank  for  grantee  unfilled,  and  delivered  it  to  plaintiff. 
In  April,  1910,  plaintiff  sold  the  land  and  delivered  said  deed  to 
the  purchaser,  after  filling  in  sai4  purchaser's  name  as  grantee. 
To  protect  defendant  in  the  balance  due  on  his  loan,  notes  for 
$2,000,  representing  part  of  the  purchase  price,  were  made  to 
defendant,  a  fact  which  defendant  did  not  then  know,  but  learned 
later.  These  notes  were  later  paid  to  the  bank  where  the  notes 
were  deposited.  Soon  thereafter,  defendant  set  up  the  claim  that 
he  owned  the  claim  absolutely  and,  consequently,  the  money  in  the 
bank.  Plaintiff  then  (1911)  brought  action  to  determine  the  own- 
ership of  the  money.  Defendant  pleaded  the  statute  of  limitations, 
on  the  theory  that  the  transaction  dated  back  to  the  deed  of  1895. 
Held,  the  deeding  of  the  land  to  defendant  in  1895,  with  agree- 
ment to  redeed  to  plaintiff,  and  the  fulfillment  of  that  agreement 
by  the  deed  of  1910,  fully  consummated  one  transaction — the  trust 
agreement— and  that  the  subsequent  sale  of  the  land  by  plaintiff 
was  a  separate  transaction,  and  that  the  time  elapsing  on  the 
former  could  not  be  added  to  the  time  elapsing  on  the  latter. 

TBT7ST8:    Ezecatton  of  Tnist— Effect    A  trustee  may  not  repudiate 

4  his  act  in  fully  consummating  a  trust  according  to  the  terms 
thereof. 

PRINCIPLE  APPLIED:     See  No.  3. 

APPEAIi  AND  EBBOB:    Assigximent  of  Error— Brief  Points.    Propo- 

5  sitions  not  assigned  as  error  in  the  manner  required  by  the  rules 
(Bule  53)  will  not  be  considered  on  appeal. 

Appeal  from  Woodbury  District  Court. — ^David  Mould, 

Judge. 

Friday,  September  29,  1916. 

Action  in  equity  in  which  plaintiff  seeks  to  establish  that 
certain  money  and  a  certain  note  which  are  a  part  of  the 
proceeds  of  the  sale  of  certain  real  estate,  which  money  and 
note  are  held  by  the  defendant  bank,  belong  to  her,  and  not 
to  the  defendant  Leonard  Lamkin.     There  was  a  decree  for 
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plaintiff,   and  the   defendant   Leonard   Lamkin   appeals. — 
Afflrmed. 

T,  E,  Diamond  and  Yeaman  dk  Smith,  for  appellant. 
E.  P.  Farr,  C,  N.  Jepson  and  J.  F.  Stecher,  for  appellees. 

Preston,  J. — The  petition  alleges  substantially  that,  on 
April  6,  1910,  one  Lewis  Lamkin  placed  in  the  defendant 
bank  certain  notes  made  by  one  Horton,  who  was  the  pur- 
chaser of  certain  real  estate ;  that  said  notes  were  secured  by 
a  mortgage  on  said  real  estate ;  that  said  notes  were,  without 
the  consent  of  plaintiff,  made  payable  to  the  defendant 
Leonard  Lamkin;  that  said  notes  and  the  proceeds  thereof 
were  the  property  of  plaintiff ;  that  said  notes  were  fully  col- 
lected by  defendant  bank ;  and  that  defendant  Leonard  Lam- 
kin claims  some  right  to  or  interest  in  the  proceeds  of  said 
notes;  that  the  bank  claims  no  interest  in  the  money  or  the 
notes  and  mortgage,  and  is  willing  to  turn  the  same  over  to 
the  owner  of  said  property  upon  an  order  of  court.  The  peti- 
tion prays  for  a  decree  that  the  proceeds  of  the  said  notes  and 
mortgages  are  the  property  of  plaintiff.  The  petition  was 
filed  April  28,  1911.  No  original  notice  was  ever  served  upon 
defendant  Leonard  Lamkin,  but,  on  August  30,  1913,  he 
entered  his  appearance  and  filed  a  motion  for  a  change  of 
place  of  trial,  showing  that,  at  the  time  of  the  commencement 
of  this  action  and  for  some  years  before  and  ever  since,  he 
had  been  and  still  is,  a  resident  of  O'Brien  County,  Iowa. 
The  affidavit  further  states  that  said  action  was  brought  to 
recover  $1,995.15,  a  sum  of  money  deposited  by  one  Horton 
in  defendant  bank  as  the  proceeds  of  the  purchase  price  for 
the  sale  by  the  said  Leonard  to  Horton  on  said  real  estate, 
and,  further,  that  the  bank  claimed  no  interest  in  the  money, 
and  that  the  said  Leonard  is  the  real  party  defendant  in 
interest.  The  motion  asked  that  the  cause  be  transferred  to 
O'Brien  County,  and  asked  for  expenses  in  attending  and  in 
procuring  a  change  in  the  place  of  trial.    The  answer  of  the 
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defendant  bank,  which  was  filed  after  the  filing  of  the  motion 
for  change  of  venue,  to  wit,  on  March  6,  1914,  is  a  denial  of 
all  the  allegations  of  plaintiff's  petition  and  the  defendant's 
cross-petition,  but  admits  that  there  were  deposited  with  it 
said  notes  made  by  Horton  on  April  6,  1910,  and  that  the 
bank  now  has  the  proceeds  of  said  notes,  amounting  to 
$2,055.15,  and  that  defendant  is  ready  and  willing  to  pay 
said  money  to  the  clerk  upon  order  of  the  court,  or  defendant 
will  pay  said  sum  of  money  to  whomsoever  the  court  may 
direct.  After  the  motion  for  change  of  venue  was  overruled, 
the  defendant  Leonard  Lamkin  filed  his  separate  answer  as 
foUows: 

''Count  1.  That  he  denies  each  and  every  material 
allegation  contained  in  plaintiff's  petition,  except  such  as 
are  hereafter  specifically  admitted,  explained  or  otherwise 
answered.  Further  answering,  the  defendant  Leonard  Lam- 
kin states  that,  some  time  prior  to  the  6th  day  of  April,  1911, 
he  sold  and  conveyed  to  one  Andrew  J.  Horton,  certain  real 
property  then  owned  by  the  said  defendant,  and  that  there- 
after, the  said  Andrew  J.  Horton  deposited  in  the  Bennett 
Bank,  for  the  use  and  benefit  of  said  defendant  Leonard 
Lamkin,  the  sum  of  $995.15,  together  with  one  note  in  the 
sum  of  $1,000,  which  said  note  has  since  been  paid  by  the  said 
Andrew  J.  Horton  to  the  said  Bennett  Bank,  and  that  all  of 
the  said  sums  of  money  are  now  in  the  hands  of  the  said  Ben- 
nett Bank,  and  that  all  of  the  same  are  now,  and  always  have 
been,  the  property  of  the  said  Leonard  Lamkin.  The  defend- 
ant specifically  denies  that  the  real  estate  so  sold  by  the 
defendant  Leonard  Lamkin  to  the  said  Andrew  J.  Horton,  as 
aforesaid,  was,  at  the  time  of  said  sale,  the  property  of  the 
plaintiff  herein,  but  avers  that  it  was  at  said  time,  and  had 
been  prior  thereto,  the  property  of  the  said  defendant,  Leon- 
ard Lamkin,  and  the  plaintiff  herein  has  no  right,  title  or 
interest  in  or  to  any  of  the  said  sums,  or  in  or  to  any  part 
thereof. 

**  Count  2.    The  defendant  Leonard  Lamkin,  by  way  of 


Sept.  1916]  Lamkin  v.  Laukin  587 

cross-petition  against  his  eodefendant,  the  Bennett  Bank, 
makes  Count  1  hereof  a  part  of  this  count,  as  fully  and  to 
the  same  extent  as  though  herein  fully  rewritten,  and  further 
alleges^  that,  some  time  prior  to  the  6th  day  of  April,  1911, 
the  defendant  Leonard  Lamkin  sold  and  conveyed  certain 
real  estate  to  one  Andrew  J.  Horton,  and  that  the  considera- 
tion therefor,  to  wit,  the  sum  of  $1,995.15,  including  principal 
and  accumulated  interest,  was,  at  the  request  of  the  defendant 
Leonard  Lamkin,  deposited  by  the  said  Andrew  J.  Horton  in 
the  Bennett  Bank,  at  Sioux  City,  Iowa,  his  codefendant 
herein,  for  the  use  and  benefit  of,  and  subject  to  the  call  or 
demand  of,  the  said  defendant  Leonard  Lamkin;  that  the 
said  sum  of  money  aforementioned  always  has  been,  and  still 
remains,  the  property  of  the  said  Leonard  Lamkin,  and  that, 
although  the  defendant  Leonard  Lamkin  has  frequently  made 
demand  of  the  said  Bennett  Bank  for  the  said  funds  above 
mentioned,  nevertheless  the  said  Bennett  Bank  has  always 
failed,  refused  and  neglected  to  pay  the  same  or  any  part 
thereof  over  to  the  said  Leonard  Lamkin,  one  of  the  defend- 
ants herein.  Wherefore,  the  defendant  asks  for  judgment 
dismissing  the  plaintiff's  petition,  for  the  costs  of  this  action 
and  for  judgment  adjudging  and  determining  that  all  of  said 
sums  of  money  deposited  as  the  proceeds  of  the  sale  of  the 
real  estate  hereinabove  mentioned  be  adjudged  and  determined 
to  be  the  property  of  the  defendant  Leonard  Lamkin,  and  the 
defendant  Leonard  Lamkin  further  prays  for  judgment 
against  the  said  Bennett  Bank  for  the  sum  of  $1,995.15, 
together  with  interest  thereon  at  the  rate  of  6  per  cent  per 
annum,  from  and  after  the  6th  day  of  April,  1912,  together 
with  the  costs  of  this  action." 

The  tract  of  land  referred  to  in  the  case  contains  about 
28  acres.  On  and  before  January  27,  1894,  the  title  to  the 
land  was  in  Lewis  Lamkin,  and  on  that  date  Lewis  gave  his 
wife,  Laura,  the  plaintiff,  a  quitclaim  deed  thereto,  except  a 
mortgage  on  part  of  the  28  acres  for  $350,  and  a  mortgage 
on  another  part  of  said  tract  for  $600,  on  which  $350  had 
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been  paid.    Said  deed  was  filed  for  record  on.  Febnuuy  1, 

1894.  Jane  29,  1895,  plaintiff,  Lanra  Lamkin,  and  hnsband 
executed  a  warranty  deed  to  defendant  Leonard  LamMn  to 
the  same  property,  subject  to  the  mortgages  before  referred 
to,  which  deed  was  filed  for  record  July  1,  1895.  February 
1, 1908,  defendant  Leonard  and  wife  executed  to  the  Farmers' 
Loan  &  Trust  Company  a  mortgage  on  the  property  for 
$1,000,  which  was  recorded  February  20,  1908.  January  8, 
1910,  defendant  Leonard  and  wife  executed  a  warranty  deed 
to  Allen  J.  Horton,  which  was  recorded  April  12,  1910. 
April  8,  1910,  Horton  and  wife  executed  a  mortgage  for 
$2,000  to  Leonard  Lamkin,  which  was  recorded  July  29,  1910. 
April  19,  1910,  Leonard  Lamkin  executed  a  power  of  attorney 
to  Lewis  Lamkin,  which  was  revoked  July  28,  1910.  It  is 
plaintiff's  contention  that  the  deed  before  referred  to  and 
executed  June  29,  1895,  by  plaintiff  and  her  husband  to 
Leonard  Lamkin,  was  executed  pursuant  to  a  certain  letter 
written  to  plaintiff  by  defendant  Leonard  Lamkin,  and  that 
there  was  an  express  trust  for  the  reconveyance  to  plaintiff, 
or  the  conveyance  to  a  purchaser  selected  or  designated  by 
her  of  the  land  in  question ;  that  said  express  trust  was  evi> 
denced  by  the  letter;  that  this  trust  was  voluntarily  carried 
out  by  the  parties  by  the  execution  to  Horton  by  Leonard 
Lamkin  and  wife  of  the  deed  dated  January  8,  1910,  before 
referred  to;  and  that  this  deed  was  executed  with  the  name 
of  the  grantee  left  blank,  which  deed  was  delivered  in  that 
condition  to  the  plaintiff  by  her  agent,  Lewis  Lamkin,  acting 
for  her.    Plaintiff  also  contends  that  the  deed  of  June  29, 

1895,  above  referred  to,  which  was  absolute  in  form,  was  in 
fact  a  mortgage,  entitling  plaintiff  to  redeem  or  entitling  her 
to  a  reconveyance  of  the  land  to  a  purchaser  designated  by 
her,  which  right  to  a  reconveyance  was  voluntarily  carried 
into  effect  by  the  parties  by  the  execution  of  the  deed  by 
Leonard  Lamkin  and  wife  to  Horton.  The  errors  assigned 
and  relied  upon  by  appellant  are  that  the  court  erred  in  over- 
ruling the  motion  for  change  of  place  of  trial  and  in  finding 
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for  plaintiff  on  the  other  issues.  Appellant  claims  that,  if  the 
deed  from  plaintiff  and  her  husband  to  Leonard  Lamkin  was  a 
mortgage,  then  plaintiff's  cause  of  action  is  barred  by  the 
statute  of  limitations  and  she  was  guilty  of  laches. 

1.  Appellant  contends  that  the  defendant  bank  was 
merely  a  nominal  defendant,  and  that,  therefore,  the  court 
erred  in  refusing  to  change  the  place  of  trial  to  O'Brien 

County,  the  residence  of  the  defendant  Leon- 
^'  orvemiel  TO^*  ard  Lamkin,  the  sole  party  in  interest,  as 

defendants  with  11       .       i    •  a      1     •  _i.       ^    i_  • 

diverse  resi-        appellant   claims.     And  m  support  of   his 

dences :  nominal  .  .  _,  ,  m       •  r*  ^  /»« 

and  necessary     proposition,    appellant    citcs    Scctiou    3462, 

^^"^  ^*  Code,  1897,  and  Troy  Portable  Grain  MUl 

Co,  V.  Bowen,  7  Iowa  465;  Omahc^  etc.,  B,  Co,  v.  O'NeiU,  81 

Iowa  463 ;  Lessenich  v.  Sellers,  119  Iowa  314,  316 ;  Barry  v. 

Wochosky,  57  Neb.  534 ;  40  Cyc.  97, 100 ;  and  other  cases. 

We  shall  not  review  these  cases.  It  is  enough  to  say  that 
they  were  cases  where,  under  the  facts  and  circumstances,  the 
party  was  not  the  real*  party  in  interest,  or  not  a  necessary 
party.  But,  in  the  instant  case,  we  think  the  bank  was  a 
proper  and  necessary  party,  as  was  appellant.  The  bank  had 
collected  and  was  holding  the  money  which  was  the  proceeds 
of  the  notes.  It  was  doubtless  in  doubt  as  to  who  was  entitled 
to  the  money,  but  it  was  resisting  the  payment  of  the  money 
to  either  party.  Its  answer,  filed,  it  is  true,  after  the  filing 
of  the  motion  for  change  of  venue,  was  a  denial  of  both  the 
claim  of  plaintiff  and  the  defendant  to  this  money.  The 
plaintiff  asked  judgment  against  the  bank,  as  did  the  defend- 
ant by  its  cross-petition.  Plaintiff  could,  doubtless,  have  sued 
the  bank  alone,  but  had  the  right  to  bring  in  the  defendant 
Leonard  Lamkin,  in  order  that  he  might  be  bound  by  the 
judgment,  and  thus  avoid  further  complications  and  litigation. 
It  is  true  that  the  bank  also  disclaimed  any  interest  in 
the  money.  At  the  time  of  the  ruling  on  the  motion,  the  trial 
court  had  before  it  the  petition  and  the  motion  for  change  of 
venue.  If  the  bank  was  wrongfully  refusing  to  pay  to  plain- 
tiff any  money  belonging  to  her  which  was  in  the  possession 
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of  the  bank  and  due  and  payable  and  which  the  bank  wrong- 
fully refused  to  pay,  the  plaintiff  was  entitled  to  judgment 
against  the  bank  for  that  sum,  and  the  bank  was  a  necessary 
party  in  determining  that  question.  For  these  reasons,  we 
think  the  bank  was  more  than  a  mere  nominal  party  and  was 
a  necessary  and  proper  party. 

Appellee  further  contends  that  the  overruling  of  the 
motion  was  not  in  any  manner  prejudicial  to  appellant,  and 
that  there  may  be  no  reversal  for  any  error  not  prejudicial. 

We  shall  not  go  into  the  point  at  length,  and 
^'  ROR  fharmtes?"  it  is  Unnecessary  to  determine  the  point.    The 

error :  refusing  x      x«  •      xi.    ^     xi.'      i_    •  x- 

change  of  venue  Contention  IS  that,  this  being  an  action  in 

In  equity  cauae.  -x      -x  •    x  •  i.i     j  •     xi-«  x         j 

equity,  it  is  triable  de  novo  m  this  court,  and, 
whether  the  action  was  tried  in  O'Brien  County  or  Woodbury 
County,  the  case  would  be  tried  on  the  merits  in  this  court. 
There  is  no  showing  that  appellant  could  have  produced  any 
evidence  in  O'Brien  County  which  he  did  not  produce  on  the 
trial  in  Woodbury  County.  There  is  no  showing  that  the 
fees  of  appellant's  attorneys  were  any  more  than  he  would 
have  had  to  .pay  for  the  same  services  rendered  by  his  attor- 
neys in  O'Brien  County.  The  fact  is  that  the  trial  court  taxed 
all  the  costs  of  the  case  to  the  plaintiff  in  the  final  decree. 
Appellee  further  contends  that,  if  the  case  were  reversed  on 
this  point,  with  directions  to  transfer  the  trial  to  O'Brien 
County,  and  the  cause  retried  there,  and  again  brought  to 
this  court  by  a  second  appeal,  the  costs  and  expenses  for 
appellant  would  be  greatly  increased,  without  any  benefit  to 
him. 

2.  On  the  merits,  the  question  presented  is  largely  one 
of  fact.  It  is  often  a  question  with  us  whether,  in  such  a 
case,  we  ought  to  set  out  the  evidence  at  length.  Ordinarily, 
it  is  of  little  benefit  to  the  profession  to  write  long  opinions 
in  such  cases,  and  yet  it  is  diflBeult  to  cover  the  case,  some- 
times, without  doing  so.  In  the  instant  case,  counsel  for 
appellant  has  very  fairly,  we  think,  stated  the  ultimate  facts 
which  the  trial  court  could  have  found  from  the  evidence. 
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We  have  often  said  that,  because  the  trial  court  sees  and 
hears  the  witnesses,  it  is  in  a  better  position  to  determine 
disputed  fact  questions  than  we  can  be,  and  even  in  an 
equitable  action,  the  findings  of  the  trial  court  will  be  given 
some  weight.  As  to  some  of  these  ultimate  facts  and  some 
of  the  more  important  ones,  there  is  no  dispute  in  the  evi- 
dence. As  to  others,  there  is  a  conflict;  but,  after  reading 
the  record,  we  are  satisfied  with  the  findings  of  the  trial  court 
and  that  plaintiff  has  established  her  claim  by  that  clear  and 
satisfactory  evidence  required  in  such  cases.  The  ultimate 
facts  shown  by  the  record  are  substantially  these : 

For  about  three  years  prior  to  January  27,  1894,  the  title 
to  the  28  acres  in  question  was  in  the  name  of  Lewis  Lamkin. 
(Lewis  is  sometimes  referred  to  as  Louis.)  On  January  27> 
1894,  Lewis  Lamkin  conveyed  this  28  acres  to  his  wife,  Laura, 
by  quitclaim  deed,  subject  to  two  mortgages  to  T.  C,  Griffith, 
which  together  aggregated  about  $600  of  unpaid  principal, 
and  the  grantee  assumed  and  agreed  to  pay  them. 

Prior  to  June  29,  1895,  the  mortgagee  wanted  his  $600 
and  interest.  Laura  and  Lewis  did  not  have  the  money,  and 
borrowed  from  defendant  Leouard  Lamkin  sufficient  to  pay 
off  the  two  Griffith  mortgages.  Lewis  states  the  amount  bor- 
rowed as  $600.  Leonard,  defendant,  claims  it  was  $750,  the 
proceeds  of  com  sold  by  him  at  Sheldon.  As  there  was 
accrued  interest  to  be  paid,  the  probability  is  that  the  sum 
borrowed  was  $750,  and  the  trial  court  so  found. 

Shortly  prior  to  June  29,  1895,  nearly  18  months  after 
above  deed  to  Laura  was  executed,  defendant  Leonard  Lamkin 
wrote  a  letter  to  plaintiff  Laura,  which  letter  was  duly 
received.  The  proof  shows  that  this  letter  has  been  lost  or 
destroyed,  and  there  is  parol  evidence  as  to  its  contents.  The 
letter  stated  that  he  (Leonard)  thought  it  ** would  be  better 
for  us''  to  deed  the  property  over  to  him,  that  that  would 
secure  him  for  his  money,  and  he  would  deed  it  back  to  her  at 
any  time  she  wanted  him  to,  and  in  case  it  was  sold,  **we  could 
get  the  proceeds  above  what  was  coming  to  him." 
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In  accordance  with  the  terms  of  the  foregoing  letter, 
Laura  N.  Lamkin  and  her  husband,  on  June  29,  1895,  con- 
veyed said  28-acre  tract  by  deed  of  warranty,  to  defendant 
Leonard  Lamkin,  subject  to  the  two  mortgages  to  Griffith,  on 
which  there  was  due  the  aggregate  sum  of  $600  of  principal. 
There  was  some  complication  which  had  prevented  the  dis- 
charge (fr  release  of  the  two  Griffith  mortgages;  hence  they 
were  excepted  in  said  deed,  Exhibit  I.    From  the  date  of  this 
deed  up  to  or  shortly  after  the  beginning  of  April,  1910, 
Laura  continued  in  possession  of  said  premises,  paying  no 
rent  therefor,  and  during  the  whole  of  the  same  period,  except 
some  four  or  five  months  when  Lewis  was  in  Oregon,  he  also 
lived  on  said  premises  with  his  wife,  Laura.  Defendant  claims 
that  plaintiff  paid  the  taxes  for  the  use.    During  all  of  the 
same  period,  Laura  or  Lewis  paid  out  of  their  own  money  the 
taxes  on  said  tract  of  land,  taking  the  tax  receipts  in  the  name 
of  Leonard,  as  the  holder  of  the  legal  tith  thereto,  and  the 
person  in  whose  name  said  tract  was  taxed.    Some,  or  most, 
or  perhaps  all,  of  these  tax  receipts  were  forwarded  by  Laura 
or  Lewis  to  Leonard,  probably  by  mail.    One  of  these  tax 
receipts,  dated  November  15,  1901,  for  the  taxes  for  the  year 
1900,  is  in  evidence.    During  the  same  period..  Lewis  or  Laura 
kept  the  buildings  on  said  tract  insured  in  the  name  of  one 
of  them,  and  paid  the  premiums  thereon  out  of  their  own 
money.    One  of  these  policies  is  in  evidence,  insuring  the 
property  for  five  years,  from  October  8,  1905,  to  October  8, 
1910. 

Prom  June  29, 1895,  up  to  July  28, 1910,  or  shortly  there- 
after, Leonard  never  made  any  claim  to  Laura  or  Lewis  that 
he  was  the  owner  of  said  land,  or  of  securities  derived  from  a 
sale  of  said  tract  hereafter  referred  to,  and  the  court  was 
justified  in  so  finding,  notwithstanding  the  testimony  of  Leon- 
ard to  the  contrary.  Leonard  claimed  that  Lewis  owed  him 
$1,500  or  $1,600,  when  Laura  and  Lewis  conveyed  this  tract 
to  him,  on  June  29,  1895,  which  is  denied  by  plaintiff,  though 
she  admits  that  she  owed  something.    Leonard  further  claimed 


Sept.  1916]  Lamkin  v.  Lamkin.  593 

that  this  indebtedness,  together  with  the  Griffith  mortgages, 
which  Leonard,  as  grantee,  assumed  and  agreed  to  pay,  con- 
stituted the  consideration  for  the  absolute  conveyance  of  the 
land  to  him.  If  this  were  true,  then  no  part  of  the  $750  bor- 
rowed by  plaintiff  from  Leonard  ought  to  have  been  applied 
in  payment  of  the  Griffith  mortgages,  as  Leonard  had  assumed 
the  payment  thereof  as  part  of  the  consideration  of  Exhibit  I, 
had  made  them  as  his  own  debt,  and  Laura  and  Lewis  no 
longer  owed  anything  to  Griffith. 

About  the  first  of  February,  1908,  nearly  13  years  after 
the  deed  (Exhibit  I)  from  Laura  and  husband  to  Leonard, 
Laura  wanted  some  money,  and  it  was  arranged  that  Leonard 
should  execute  a  note  for  $1,000  to  the  Farmers'  Loan  &  Trust 
Company,  secured  by  a  first  mortgage  on  the  28  acres,  signed 
by  Leonard  Lamkin  and  his  wife,  and  that  the  proceeds  should 
be  paid  to  Lewis  for  Laura.  This  was  accordingly  done. 
Said  promissory  note  is  in  evidence.  Said  mortgage  is  also 
in  evidence.  The  proceeds  were  accordingly  paid  over  to 
Lewis,  without  any  objection  on  the  part  of  Leonard,  and 
therefrom,  Lewis  paid  to  Leonard  $450  to  apply  upon  the 
loan  to  Laura  in  the  sum  of  $750  and  interest;  a  part  was 
used  to  pay  off  a  small  incumbrance  against  this  tract,  after- 
wards discovered  in  addition  to  the  two  Griffith  mortgages, 
and  the  balance  was  used  by  Laura  or  her  husband  in  such 
manner  as  they  saw  fit.  All  interest  on  the  $1,000  note  and 
mortgage  to  the  Farmers'  Loan  &  Trust  Company  was  paid 
by  Lewis. 

Shortly  prior  to  January  8,  1910,  Lewis  had  discovered 
two  prospective  buyers  of  this  28  acres,  and,  on  behalf  of 
Laura,  went  to  defendant  on  said  date,  and  at  Laura's  request, 
Leonard  and  his  wife,  on  January  8,  1910,  executed  a  war- 
ranty deed  to  said  28  acres,  leaving  the  name  of  the  grantee 
blank,  and  Leonard  delivered  this  deed  in  this  condition 
to  Lewis,  as  agent  for  Laura.  Leonard  knew  nothing  of 
the  proposed  terms  of  the  sale,  and  made  no  objection  to 
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executing  this  deed  with  a  blank  for  the  grantee's  name, 
or  to  delivering  the  same  in  that  condition  to  Laura,  by 
Lewis  as  her  agent.  Early  in  April,  1910,  Lewis  succeeded 
in  closing  a  sale  of  the  28  acres  to  Andrew  J.  Horton  for  the 
sum  of  $4,000,  of  which  sum  $1,000  was  to  be  paid  in  cash, 
$1,000  to  be  paid  by  assuming  the  mortgage  for  that  sum  pay- 
able to  the  Farmers'  Loan  &  Trust  Company,  and  the  remain- 
ing $2,000  was  to  be  evidenced  by  notes  secured  by  a  second 
mortgage  on  said  tract  of  land.  Thereupon,  the  name  of 
Andrew  J.  Horton  was  inserted  in  the  deed  above  referred 
to,  executed  by  Leonard  and  wife,  with  the  grantee's  name 
left  blank.  Said  deed  was  duly  delivered  to  Horton  and  was 
filed  for  record  by  him  on  April  12,  1910.  At  the  same  time, 
and  as  part  of  the  same  transaction,  the  note  for  $2,000  and 
the  mortgage  on  said  tract  securing  the  same  were  executed 
in  the  name  of  Leonard  Lamkin,  as  payee.  The  mortgage  was 
acknowledged  on  April  8,  1910,  and  was  filed  for  record  on 
July  29,  1910.  At  the  same  time,  and  as  part  of  the  same 
transaction,  the  cash  payment  of  $1,000  was  made  by  Horton 
to  Lewis  for  Laura,  and  was  deposited  in  the  bank  to  the 
credit  of  Laura,  or  to  their  joint  credit,  and  was  checked  out 
by  Laura  or  Lewis.  No  objection  to  this  was  ever  made  by 
Leonard,  nor  was  any  claim  for  this  $1,000  ever  made  by 
him  to  Lewis  or  Laura,  notwithstanding  that  this  $1,000  was 
his,  if  his  claim  were  true  that  he  was  the  absolute  owner  of 
this  28-acre  tract.  Even  in  this  case,  defendant  alleged  that 
he  sold  this  28-acre  tract  to  Horton  *'and  that  the  considera- 
tion therefor,  to  wit,  the  sum  of  $1,995.15,  including  principal 
and  accumulated  interest,"  was  deposited  in  the  Bennett 
Bank  for  the  use  and  benefit  of  defendant. 

The  $1,995.15  above  referred  to  was  the  proceeds  of  the 
collection  of  Horton 's  note  and  mortgage  for  $2,000,  with 
accumulated  interest,  less  some  small  banker's  charges,  this 
note  having  been  paid  oflP  to  the  Bennett  Bank  before  the 
time  when  this  action  was  tried.    Defendant  in  his  answer 
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entirely  ignores  the  fact  that  there  was  a  cash  payment  of 
$1,000  by  Horton  to  Laura,  and  defendant  does  not  seek 
to  recover  it  in  this  case,  although  he  had  a  right  so  to  do,  if, 
in  truth  and  in  fact,  he  was  the  absolute  owner  of  said  28 
acres,  as  he  contends. 

After  the  Horton  transaction  had  been  fully  closed,  the 
$1,000  of  cash  paid^  the  deed  to  Horton  delivered  and  filed 
for  record  on  April  12,  1910,  and  the  Horton  mortgage  for 
$2,000.  which  was  acknowledged  on  April  8,  1910,  had  been 
duly  delivered,  s>ome  person  in  the  Bennett  Bank  suggested 
that,  4he  deed  having  been  executed  with  the  name  of  the 
grantee  left  blank,  it  would  be  safer  for  Horton  if  Leonard 
Lamkin  would  execute  a  power  of  attorney.  Thereupon,  an 
attorney  wrote  to  Leonard,  upon  the  suggestion  of  Mr.  Gooch, 
cashier,  and  told  Leonard  that  the  bank  required  a  power  of 
attorney  duly  executed  by  him,  and,  on  April  19,  1910,  a  week 
or  so  after  the  Horton  transaction  was  fully  completed,  Leon- 
ard Lamkin  went  before  a  notary  and  executed  a  power  of 
attorney,  which  he  forwarded  to  the  bank.  Leonard  made  no 
objection  to  executing  this  power  of  attorney,  and  after  its 
delivery  to  the  bank,  he  made  no  inquiries  concerning  the 
same. 

Shortly  after  the  Horton  transaction  was  closed,  Lewis 
went  to  Oregon  and  stayed  there  some  four  or  five  months. 
During  his  absence,  Laura  became  dissatisfied  with  Lewis  and 
commenced  an  action  for  divorce.  Laura  also  claimed  that 
Lewis  was  drawing  out  of  the  bank  too  much  of  this  $1,000 
cash  payment  made  by  Horton,  which  had  been  deposited  in 
the  Bennett  Bank,  and  Laura  went  to  Leonard,  some  time  in 
July,  1910,  to  get  him  to  come  down  and  stop  it,  if  he  could ; 
but  Leonard  paid  no  attention  to  this  request. 

On  or  shortly  prior  to  July  28,  1910,  Laura  went  a  sec- 
ond time  to  Leonard  to  get  him  to  come  down  to  endeavor  to 
prevent  Lewis  from  drawing  any  more  money  out  of  the 
Bennett  Bank.     This  time,  Leonard  came.     He  and  Laura 
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went  to  the  office  of  attorney  Parr;  then  they  all  went  to 
the  bank ;  and  it  was  concluded  that  the  best  way  to  give  the 
bank  some  ground  or  excuse  for  refusing  to  pay  any  moi*e 
money  to  Lewis  was  for  Leonard  to  execute  a  revocation  of 
his  power  of  attorney.  He  thereupon,  on  July  28,  1910,  exe- 
cuted a  revocation  of  said  power  of  attorney.  It  was  while 
Leonard  was  in  the  bank  on  this  occasion  that  Leonard  first 
learned  that  the  $2,000  note  and  mortgage  securing  same  were 
made  to  him  as  payee.  The  assignment  of  this  Horton  note 
and  mortgage  to  Laura  was  considered,  but  Mr.  Farr  sug- 
gested that  it  was  best  nof  to  assign  them  at  that  time,  as  the 
mortgage  had  not  been  recorded,  and  that  the  proper  way  to 
do  was  to  first  record  the  mortgage  and  then  make  the  assign- 
ment on  the  record  of  the  mortgage,  so  that  the  whole  transac- 
tion would  be  of  record.  On  July  29,  1910,  the  day  following 
the  execution  of  the  revocation,  the  Horton  mortgage  was  duly 
filed  for  record.  Leonard  made  no  claim  to  be  the  absolute 
owner  of  this  mortgage,  in  the  conversation  at  which  Mr. 
Farr,  Reeves  and  Laura  were  present,  on  July  28,  1910 ;  but 
sometime  afterwards,  Leonard  made  his  first  claim  that  he 
was  the  absolute  owner  of  the  28-acre  tract  when  it  was  deeded 
to  Horton,  and  was  the  absolute  owner  of  the  Horton  $2,000 
note  and  mortgage. 

It  is  not  certain  from  the  record  whether  the  conversation 
at  the  Bennett  Bank  on  July  28,  1910,  and  the  execution  of 
the  revocation  on  that  day,  were  before  or  after  Laura  com- 
menced her  action  for  divorce ;  but  it  all  occurred  during  the 
absence  of  Lewis  in  Oregon  for  some  four  or  five  months,  com- 
mencing sometime  in  April,  1910.  Somewhere  about  the  end 
of  August,  1910,  or  beginning  of  September,  1910,  Lewis 
returned.  The  divorce  case  was  dismissed,  and  Lewis  and 
Laura  renewed  their  relations  as  husband  and  wife,  living 
together  as  such. 

By  its  decree,  the  trial  court  found  that,  of  the  $2,055.15 
in  the  bank,  there  should  be  paid  to  defendant  Leonard  Lam- 
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kin  $978.75,  being  the  amount  found  due  him  from  plaintiflP, 

and  that  the  balance  of  the  money,  after  the 
"  ACTi<ws:  com-    payment  of  costs,  should  be  paid  to  plaintiff. 

putation  of  pe-     rnv         i    •    x««i  ^       •« 

Hod :  successive  1  tie  plaintiff  Contends : 

transactions. 

Considering  the  original  transaction  as 
an  express  trust,  mere  lapse  of  time  will  not  bar  the  same,  nor 
will  the  statute  of  limitations  commence  to  run,  until:  (1) 
The  termination  thereof  by  the  terms  of  the  trust  agreement; 
or  (2)  the  disavowal,  denial  or  repudiation  of  the  trust  by  the 
trustee,  brought  to  the  knowledge  of  the  cesiui  qve  trust  or 
beneficiary. 

**In  this  case,  the  trustee  voluntarily  carried  out  and  ful- 
filled the  original  trust  agreement  by  executing  and  delivering 
to  plaintiff,  on  January  8,  1910,  the  deed,  conveying  said  28 
acres,  with  the  name  of  the  grantee  in  blank,  thereby  terminat- 
ing by  complete  performance  the  original  trust  agreement  in 
and  to  said  land,''  citing  Blackett  v.  Ziegler,  147  Iowa  167, 
172 ;  Carr  v,  Craig,  138  Iowa  526,  533 ;  McCord  v.  McCord, 
136  Iowa  53,  60 ;  Smith  v.  Smith,  132  Iowa  700,  704 ;  Murphy 
V.  Murphy,  80  Iowa  740 ;  Wilson  v.  Oreen,  49  Iowa  251. 

Counsel  do  not  discuss  the  question  of  the  termination 
of  an  express  trust  by  its  terms,  because,  as  they  say,  that 
question  is  not  in  the  case. 

At  no  time,  did  the  defendant  Leonard  deny,  dispute,  or 
repudiate  the  express  trust  under  which  he  held  the  28  acres 
prior  to  the  execution  of  the  deed  with  blank  grantee,  on 

January  8,  1910.    By  his  conduct,  he  seems 
'  tion  of  trust?""  to  have  recognized  plaintiff's  claim.    We  shall 

effect. 

not  repeat  the  circumstances  tending  to  so 
show.  When  he  was  called  upon  by  Lewis  Lamkin  for  Laura, 
on  January  8,  1910,  to  execute  the  deed  with  blank  grantee, 
he  did  so  promptly,  without  objection.  This  deed  was  a  final 
fulfillment  and  completion  of  the  original  trust  agreement. 
He  had  done  just  what  he  had  agreed  to  do,  and  after  it  was 
done  he  could  not  repudiate  it  or  place  himself  in  the  same 
situation  he  had  occupied  before  he  executed  and  delivered 
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the  deed  to  Lewis  for  Laura.  This  deed  was  held  for  her  by 
Lewis  for  three  months  before  the  transaction  with  Horton 
was  completed.  Plaintiff  could  have  inserted  her  own  name 
therein  if  she  saw  fit,  finishing  the  transaction  with  Horton 
in  that  way,  and  she  could  have  held  or  deposited  the  securi- 
ties so  as  to  protect  Leonard's  rights  as  a  creditor,  as  was 
actually  done,  or  could  have  deposited  the  proceeds  in  the 
bank  for  the  benefit  and  protection  of  both.  The  old  trust 
on  the  land  was  completed  and  wiped  out  by  the  deed  exe- 
cuted by  the  defendant  in  blank,  and  we  think  a  new  trust 
in  the  securities  commenced  with  the  deposit  of  those  securi- 
ties with  the  Bennett  Bank  in  April,  1910.  There  is  little,  if 
any,  argument  on  the  part  of  appellant  on  the  trust 
proposition. 

3.  Defendant's  argument  is  largely  to  the  point  that,  if 
the  deed  from  plaintiff  to  defendant  Leonard,  of  June  29, 
1895,  was  given  as  security,  and  therefore  a  mortgage,  plain- 
tiff's claim  is  barred  by  the  statute  of  limitations.  And  if 
this  was  all  there  was  to  it,  there  might  be  force  in  his 
contention. 

Appellee's  contention  at  this  point  is: 

**  Considering  the  original  transaction  as  a  deed  to  the 
28  acres  absolute  in  form,  but  intended  as  a  mortgage,  the 
original  transaction  was  fully  completed  and  closed  up  by 
the  deed  to  said  land  made  with  a  blank  grantee,  duly  and 
unconditionally  delivered  by  Leonard  to  Lewis,  acting  for 
Laura,  which  deed  finally  disposed  of  the  land;  and  the 
deposit  by  Laura  in  the  Bennett  Bank  in  April,  1910,  of  the 
Horton  notes  and  mortgage  was  an  independent  and  entirely 
new  transaction,  upon  which  the  statute  of  limitations  com- 
menced to  run  on  the  date  of  said  deposit  in  April,  1910,  and 
the  only  right  Leonard  had  therein  and  thereto  was  to  receive 
the  amount  owing  to  him  fronulhe  proceeds  of  said  notes  and 
mortgage." 

Appellee  contends  that  the  defendant  has  not  properly 
pleaded  the  statute  of  limitations,  but  we  deem  it  unneces- 
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N  sary  to  discuss  this  feature  of  the  case,  for  the  reason  that,  in 

our  opinion,,  the  determination  of  the  point 
6,  APPEAL  AND  ER-  as  to  trusts  is  decisive  of  the  case.     The  only 

ROR :  assign-  " 

briSpoirTts?'*     other  point  argued  by  appellant  is  as  to  the 

suflSciency  of  plaintiff's  tender  or  offer  to  pay 
plaintiff.  The  point  is  nowhere  presented  as  an  error  relied 
upon  or  as  a  proposition  or  point;  and,  under  the  rules  of 
this  court  (Section  53),  it  may  not  be  considered. 

We  are  of  opinion  that  the  judgment  of  the  district  court 
is  right,  and  it  is  therefore — Affirmed. 

Evans,  C.  J.,  Deemeb  and  Weaver,  J  J.,  concur. 


Walter  J.  McMn.LAN,  Administrator,  Appellee,  v.  Jaegeb 
Manufacturing  Coi^pany,  Appellant. 

SALES:    Action  for  Price — Conditions  PFecedent— Burden  of  Proof. 

1  Contracts  oontaining  conditions  precedent  to  plaintiff's  right  to 
recover  at  all,  impose  on  plaintiff  the  burden  of  proof  to  show 
affirmatively  that  such  conditions  were  complied  with  and  fulfilled. 

PRINCIPLE  APPLIED:  A  contract  for  the  installation  of  a 
smokeless  furnace  provided:  (a)  That  defendant  should  have  30 
days  in  which  to  try  the  furnace;  (b)  if  it  did  not  prevent  smoke 
to  the  satisfaction  of  the  city  smoke  inspector,  the  vendor  would 
remove  it  free  of  cost  to  vendee;  (c)  if  it  did  prevent  smoke  to 
the  satisfaction  of  said  inspector,  vendee  was  to  pay  one  half  the 
price  on  acceptance  by  said  smoke  inspector,  and  balance  30  days 
later.  Held,  vendor  had  the  burden  of  proof  to  show  that  the 
smoke  inspector  had  accepted  the  furnace. 

APPEAL  AND  EBBOB:    Beservation  of  Grounds  of  Beview— Motion 

2  for  Directed  Verdict — ^Waiver.  Motion  for  directed  verdict,  made 
at  the  close  of  plaintiff's  evidence,  followed  by  a  request  at  -the 
close  of  all  the  evidence  for  an  instruction  on  the  same  point, 
properly  preserves  the  error  for  review  on  appeal. 

SALES:     Breacb  of  Ck>ntract— Waiver.     A  vendee  who  has  made 

3  timely  objections,  in  accordance  with  the  contract,  to  machinery 
purchased,  does  not  waive  the  breach  of  the  contract  by  continuing 
the  plant  in  operation  for  a  reasonable  time,  when  vendee  was 
under  contract  obligation  to  remove  the  machinery. 
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Appeal  from  Polk  District  Court. — Lawrence  DeQrafp, 

Judge. 

Friday,  September  29,  1916. 

Action  at  law  to  recover  upon  an  alleged  contract  to 
equip  and  install  a  smokeless  furnace  in  the  factory  of  defend- 
ant. There  was  a  trial  to  a  jury  and  a  verdict  and  judg- 
ment for  plaintiff,  and  defendant  appeals. — Reversed  and 
Remanded. 

Oeorge  Wambach,  for  appellant. 

Coffin  &  Hippee,  for  appellee. 

Weaver,  J. — James  McMillan,  plaintiff's  intestate,  doing 
business  under  the  name  of  James  McMillan  &  Company,  was 
engaged   in   the  manufacture   and  installation  of  a  device 

known  as  the  McMillan  smokeless  furnace, 

^'  forpricefcon-     and  defendant  was  the  owner  and  operator 

dentf burden'of  of  a  manufacturing  plant  in  the  city  of  Des 

Moines.  By  an  ordinance  of  the  city,  owners 
of  factories  operated  by  steam  power  were  required  to  so 
construct  and  use  the  same  as  to  prevent  the  emission  of 
dense  smoke,  and  to  that  end  they  were  further  required  to 
observe  certain  regulations  concerning  the  construction  of 
furnaces  and  smokestacks.  On  June  21,  1913,  defendant  gave 
McMillan  &  Company  an  order  for  a  smokeless  furnace.  The 
order  was  in  writing  and  bears  evidence  of  being  a  form  pre- 
pared by  the  plaintiff  for  that  purpose.    It  reads  as  follows: 

"James  McMillan  &  Co. 
Sole  owners  of 
The  McMillan  Smokeless  Furnace 
Guarantees:  Specialists  in 

Smokelessness  Smokeless  combustion 

Efficiency  (Gravity  feed  and     Furnace  construction 

Economy  direct  type)  Boiler  setting 

Maintenance  Grates,  etc. 

Main  office :  33  N.  Market  Street,  Chicago, 
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June  24,  1913. 
** Jaeger  Manufacturing  Co.,  Des  Moines,  Iowa.  Gentlemen: 
We  propose  to  equip  one  72"  x  18'  H.  R.  T.  boiler  to  be  set 
in  your  new  factory,  Des  Moines,  Iowa,  with  the  McMillan 
smokeless  furnace  direct  type  complete  for  the  sum  of  $350 
on  the  following  conditions:  We  will  allow  you  a  30  days' 
trial  of  this  furnace,  and  if  it  does  not  prevent  the  smoke  to 
the  satisfaction  of  the  smoke  department  of  the  city  of  Des 
Moines,  we  will  remove  it  without  cost  to  you.  If  after  a 
trial  of  30  days  this  furnace  does  prevent  the  smoke  to  the 
satisfaction  of  the  smoke  department  of  the  eity  of  Des 
Moines,  we  are  to  receive  the  above  amount  mentioned.  We 
guarantee  this  furnace  against  any  defects  in  material  and 
workmanship  for  the  term  of  two  years.  Terms  of  payment 
to  be  one  half  on  acceptance  by  the  smoke  inspector,  balance 
30  days  later. 

"Respectfully  submitted, 

James  McMillan  &  Co., 

Per  Walter  J.  McMillan,  Admr., 

Jaeger  Mfg.  Co., 

W.  C.  Jaeger,  Pres." 

Thereupon,  plaintiff  installed  the  device  in  defendant's 
factory,  and  this  action  was  subsequently  brought  to  recover 
the  price  named  in  the  order.  The  pleadings  are  complicated 
by  numerous  amendments,  but  may  be  briefly  stated  as  fol- 
lows: Having  set  out  the  order,  the  petition  alleges  in  gen- 
eral terms  that  plaintiff  furnished  the  furnace  and  performed 
the  work  as  provided  for  in  the  writing,  and  that  it  did  per- 
form its  intended  function  of  suppressing  smoke  to  the 
''satisfaction  of  the  smoke  department  of  the  city  of  Des 
Moines."  It  further  alleges  that  plaintiff  retained  and  used 
the  device  more  than  30  days  without  complaint,  and  thereby 
waived  its  objections,  if  any  it  had.  In  answer  to  the  claim 
sb -stated,  defendant  denies  that  it  ever  accepted  the  furnace 
or  waived  its  objections  thereto.     It  further  alleges  that 
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defendant  gave  the  order  upon  the  representation  of  plaintiff 
that  the  smokeless  furnace  was  a  practical  device  which  could 
be  made  use  of  economically  and  without  impairing  the  efiS- 
ciency  of  the  operating  power,  but  that,  on  trial  thereof,  it 
was  demonstrated  that  the  furnace  was  inefficient  in  the  pro- 
duction of  steam,  and  could  not  be  practically  or  economically 
operated.  It  is  further  alleged  that,  upon  discovering  these 
defects,  and  within  the  period  of  30  days,  defendant  notified 
plaintiff  thereof  and  requested  the  removal  of  the  furnace 
from  the  premises.  Defendant  denies  plaintiff's  allegation  of 
performance  of  its  contract,  and  specifically  denies  that  the 
smokeless  character  of  the  furnace  was  ever  passed  upon  or 
approved  by  the  city  of  Des  Moines. 

I.  Appellant  makes  the  point  that  the  burden  was  upon 
plaintiff  to  show  affirmatively  the  approval  of  the  job  by  the 
proper  city  authorities,  and  that  in  this  respect  there  was 

entire  failure  of  proof.  The  proposition  so 
2.  Appeal  AND  RR-   relied  upon  was  made  the  basis  of  a  motion  at 

ROR  *  rG8d*V&' 

of°?eview^mo-    *^®  ^^^^  ^^  plaintiff's  evidence  for  a  directed 
verdict '^w^Yw.  verdict  in  defendant's  favor.    The  motion  was 

denied,  and  appellee  now  argues  that,  by  fail- 
ing to  renew  the  motion  at  the  close  of  the  trial,  the  objection 
was  waived.  But  the  record  does  show  that,  when  the  evi- 
dence was  all  in,  defendant  asked  the  court  to  instruct  the 
jury  that  plaintiff  could  not  recover  without  proof  of  the 
approval  of  the  furnace  by  the  city  authorities.  This  was, 
in  substance  and  effect,  a  renewal  of  the  motion,  and  no 
waiver  thereof  appears.  The  court  did  not  tell  the  jury  in 
express  terms  which  party  had  the  burden  of  proof  under 
the  pleadings  upon  this  particular  question,  but  the  substance 
and  effect  of  what  it  did  say  was  to  place  it  upon  the  defend- 
ant. In  other  words,  it  was  held  incumbent  on  the  defendant 
to  show  that  the  furnace  as  made  and  installed  was  not  satis- 
factory to  the  city.  In  this  ruling,  we  are  disposed  to  hold 
that  the  court  erred.  The  order  sued  upon  was  made  subject 
to  these  express  conditions:    First,  there  should  be  a  30  days' 
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^  trial  use  of  the  furnace ;  second,  if  upon  such  trial  the  furnace 
did  not  prevent  the  smoke  to  the  satisfaction  of  the  smoke 
department  of  the  city,  plaintiff  was  to  remove  it  without 
cost  to  the  defendant ;  third,  payment  was  to  be  made,  one  half 
on  acceptance  by  the  smoke  inspector,  and  the  remainder  in 
30  days  thereafter.    In  other  words,  by  the  express  stipulation 
of  the  parties,  no  part  of  the  purchase  price  was  to  become 
payable  until  there  was  an  acceptance  by  the  smoke  inspector. 
Such  approval  is  thereby  made  a  condition  precedent  to  plain- 
tiff's right  to  recover,  and  the  jury  should  have  been  so  told. 
The  error  might  be  passed  as  without  prejudice,  if  the  record 
showed  with  reasonable  clearness  the  fact  of  such  acceptance 
or  approval  by  the  proper  authority,  but  in  this  respect  the 
evidence  is  lacking,  or  at  best  is  very  indefinite  and  uncertain. 
The  city  ordinance  to  which  reference  has  been  made,  after 
forbidding  the  use  of  furnaces  or  smokestacks  emitting  dense 
smoke,  provides  for  the  appointment  of  a  smoke  inspector 
and  for  obtaining  in  advance  his  approval  of  the  plans  and 
specifications  of  furnaces  installed.     Upon  such  approval's 
being  given,  the  inspector  is  required  to  issue  a  permit  for  the 
performance  of  the  work  and  to  oversee  its  construction.    The 
smoke  inspector  is  required  to  keep  in  his  oflSce  a  complete 
record  of  all  permits  issued  and  all  examinations  made  and 
certificates  issued.    It  is  also  required  that  he  make  and  keep 
charts  indicating  the  volume  of  smoke  emitted  from  the  stacks 
under  inspection.    On   the  trial   below,   the   only   evidence 
offered  on  this  feature  of  the  case  was  that  of  one  Clement, 
who,  at  the  time  of  the  trial,  was  smoke  inspector  for  the  city. 
The  witness  was  not  inspector  at  the  time  the  work  was  done 
by  plaintiff,  and  had  no  personal  knowledge  concerning  the 
matter.     The  only  paper  or  record  produced  by  him  was  a 
loose  or  detached  card  or  chart,  entitled  **  Record  of  stack 
readings  of  furnace  owned  by  Yeager  Mfg.  Co.''     It  was 
dated  **9/24,"  but  does  not  in  any  manner  indicate  the  year 
when  made.    On  the  other  side  of  the  card  is  a  series  of  blank 
squares  numbered  1  to  60,  each  of  which  is  filled  wholly  or 
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in  part  by  lead  pencfl  markings,  followed  by  the  words,  **Test 

began  9  A.  M.  date  9/24  by . ' '    At  the  bottom 

of  the  page  is  an  additional  blank  as  follows :    '  * j 

Smoke  Inspector."  It  is  not  signed  or  certified  by  the  in- 
spector, and  the  name  of  the  owner  mentioned  is  not  the 
name  of  the  defendant.  The  witness  thinks  it  is  a  record  of 
stack  readings  of  defendant's  furnace  in  the  year  1913,  but 
is  unable  to  so  testify.  His  only  knowledge  of  the  matter  is 
that  he  found  this  card  among  the  ofSce  papers  when  he  took 
the  position.  He  neither  found  nor  produced  any  plan  or 
specifications  for  the  work  or  the  record  of  any  permit  issued 
or  certificate  of  approval.  He  says  the  office  has  no  record  of 
the  defendant's  furnace  or  its  installation  except  liiis  card. 
There  is  evidence  that  McCord,  who  was  inspector  at  the  time^ 
knew  that  the  work  was  being  done  and  was  about  the  prem- 
ises from  time  to  time  and  gave  some  advice  with  respect  to 
the  matter,  but  no  one  pretends  to  say  that  the  plans  or  speci- 
fications were  ever  presented  to  or  filed  with  him  or  that  the 
work  when  done  had  his  approval.  The  conclusion  is  inevi- 
table that  the  evidence  is  insufficient  to  constitute  an  affirma- 
tive showing  that  the  contract  declared  upon  has  ever  been 
performed. 

This  conclusion  does  not,  as  appellee  seems  to  think, 
involve  or  suggest  a  rule  that  the  seller  of  warranted  goods 
suing  to  recover  the  agreed  price  is  bound  to  negative  any 
breach  of  the  warranty.  Such  breach,  if  any,  is  ordinarily  a 
matter  of  defense  or  counterclaim,  the  burden  of  alleging  and 
proving  which  is  upon  the  buyer.  Here,  however,  the  plaintiff 
declares  upon  an  express  contract,  by  which  it  is  agreed  that 
the  price  should  become  due  and  payable  only  upon  the  instal- 
lation of  a  furnace  which  should  accomplish  a  certain  result 
to  the  satisfaction  of  the  city's  inspector,  and  it  cannot  recover 
upon  such  contract  without  a  showing  of  performance  in  sub- 
stantial accordance  with  its  terms.  The  difference  is  well 
noted  in  Hoffman  v.  Independent  Disi.  of  Hampton,  96  Iowa 
319,  322,  where  the  court  placed  the  burden  on  the  defendant 
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to  allege  and  prove  a  breach  of  warranty;  but  in  the  same 
connection  it  recognized  the  other  rule,  that  parties  to  a  con- 
tract to  furnish  or  supply  machinery  may  well  stipulate  as  to 
its  character,  quality  or  capacity,  in  such  manner  that  affirm- 
ative proof  of  performance  in  that  respect  becomes  a  condition 
precedent  to  a  recovery  of  the  price. 

II.  The  views  expressed  in  the  foregoing  paragraph 
necessitate  a  remand  of  the  cause  for  new  trial,  and,  while 
several  other  exceptions  are  argued, — especially  as  to  rulings 
upon  the  evidence, — some  of  which  we  think  are  well  taken, 
the  objections  are  likely  to  be  obviated  upon  a  retrial,  pursu- 
ant to  the  law  as  already  stated,  and  we  shall  take  no  time 
for  their  more  particular  statement  or  discussion. 

III.  It  is  argued  by  appellee  with  much  confidence  that 
the  record  shows  the  defendant  to  have  retained  the  property 
beyond  the  period  of  30  days  before  making  complaint,  and 

thereby  to  have  waived  the  right  to  complain 
"  of  contract:        that  the  Contract  was  not  performed.     But 

w&lvor 

there  is  evidence  fairly  tending  to  show  that 
defendant  made  its  objection  to  the  plaintiff  concerning  the 
operation  of  the  furnace  within  the  prescribed  period.  It 
was  not  incumbent  on  the  defendant  to  remove  or  return  the 
furnace,  for  that  is  what  plaintiff  agreed  itself  to  do.  If 
plaintiff,  being  so  notified,  neglected  or  refused  to  remove  it, 
defendant  was  not  required  to  cease  to  use  its  factory  while 
waiting  a  reasonable  time  for  plaintiff  to  appear  and  take 
the  furnace  away.  Whether  defendant  did  waive  its  defense 
is  one  of  the  issues  presented  by  the  pleadings,  but  the  facts 
with  reference  thereto  are  not  such  that  we  may  dispose  of 
it  as  a  matter  of  law. 

For  the  reasons  stated,  the  judgment  below  is  reversed, 
and  cause  remanded  to  the  district  court  for  a  new  trial. — 
Beversed. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 
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E.  J.  Nabey,  Appellee,  v.  Minneapolis  &  St.  Louis  Eailboad 

Company,  'Appellant. 

BiASTSB  AND  SERVANT:  Negligence— Conflicting  Svldence— Effect. 

1  Evidence  tending  to  show  that  a  torch  ivithout  a  vent  was  liable 
ta  explode  and  did  explode  and  injure  the  servant,  with  counter- 
evidence  that  a  torch  with  a.  vent  was  also  liable  to  explode,  pre- 
sents a  jury  question  on  the  alleged  negligence  of  the  master  in 
furnishing  his  servant  an  unsafe  instrumentality. 

COMMERCE:     Injnry  to  Employee— Action  for  Damages— rederal 

2  and  State  Statutes — ^Proper  Submission.  An  action  for  damages 
for  personal  injury  to  one  engaged  in  the  operation  of  a  railway 
should  be  submitted  under  the  state  law:  (a)  when  plaintiff  makes 
a  jury  case  under  the  state  law;  (b)  when  neither  party  pleads 
that  plaintiff  was  injured  while  engaged  in  interstate  conuneroe; 
and  (c)  when  the  evidence  as  to  what  plaintiff  was  doing  at  the 
time  of  hia  injury  shows  no  more  than  that  he  was  toorking  on  an 
engine. 

Appeal  from  Marshall  District  Court. — ^B.  P.  Cummings, 

Judge. 

Friday,  September  29,  1916. 

AcnoN  to  recover  damages  for  personal  injuries.  There 
was  a  trial  to  a  jury,  and  a  verdict  and  judgment  in  favor 
of  plaintiff  for  $1,000,  from  which  defendant  appeals. — 
Affirmed. 

W.  H.  Bremner,  F.  M,  Mimer  and  C.  H.  E.  Boardmariy 
for  appellant. 

Bradford  &  Johnson,  for  appellee. 

Preston,  J. — The  issues,  as  plaintiff  states  them,  are 
substantially  these: 

Plaintiff  claimed  that  defendant  was  a  railroad  corpora- 
tion of  Iowa,  owning  and  operating  a  railroad  in  Marshall 
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County  and  the  state  of  Iowa;  that  plaintiff  was  employed  as 
a  machinist's  helper  in  the  defendant's  shops  at  Marshall- 
town,  Iowa,  until  about  July  26,  1912,  when  he  was  trans- 
ferred as  such  helper  to  work  in  its  roundhouse  at  night 
under  a  machinist,  at  work  that  was  required  of  him  by  said 
machinist  and  was  under  the  latter 's  direction  and  control; 
that  he  was  unfamiliar  with  the  work  and  unaware  of  danger 
incident  to  his  said  employment,  which  was  known  to  defend- 
ant, who  failed  to  inform  him  of  the  same ;  that  it  was  its  duty 
to  furnish  safe  instrumentalities  to  do  work,  and  it  neglected 
to  do  so;  that,  on  August  20,  1912,  as  such  helper,  he  was 
under  an  engine  tc  pack  truck  cellars  at  a  place  which,  in 
violation  of  defendant's  duty,  was  not  lighted;  that  defend- 
ant, knowing  same  could  not  be  done,*  as  it  was  not  lighted, 
undertook  to  furnish  plaintiff  with  an  oil  can  or  torch  to  use, 
so  as  to  see  to  do  said  work;  that  the  can  so  furnished  was 
unsafe  and  unfit  for  such  use  in  such  work  in  this :  that  it  was 
so  constructed  that,  when  lighted  (the  spout  [burner]  that 
carried  the  oil  from  the  can),  when  lighted  and  in  use,  the 
flames  from  wick  came  in  contact  with  sides  of  spout  and 
sides  of  can  and  heated  the  oil  therein,  and  caused  gas 
and  vapor  of  an  inflammable  and  highly  explosive  character 
to  be  emitted  from  said  oil  and  collected  in  said  spot  and  can, 
thereby  rendering  it  dangerous,  unsafe  and  unfit  for  use  and 
liable  to  explode,  unless  a  vent  or  means  of  escape  was  pro- 
vided for  said  gas  and  vapor,  which  was  not  done ;  all  of  which 
was  unknown  to  plaintiff  and  was  known  to  the  defendant, 
or  should  have  been  known;  and  defendant  neglected  and 
failed  to  warn  plaintiff  of  same  and  was  negligent  in  failing 
to  furnish  a  safe  can  to  do  such  work ;  that  said  can,  so  fur- 
nished and  unknown  to  plaintiff,  exploded  by  reason  of  its 
construction,  as  aforesaid,  and  threw  burning  oil  in  plaintiff's 
face  and  eyes,  and  seriously  and  permanently  injured  him. 
Defendant  admitted  its  corporate  capacity;  denied  all 
other  allegations  of  the  petition;  pleaded  contributory  negli- 
gence and  assumption  of  risk. 
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Plaintiff's  evidence  tended  to  sustain  the  allegations  of 
the  petition.  There  is  evidence  that  the  defendant  maintains 
a  roundhouse  at  Marshalltown,  Iowa,  where  all  engines  for 

intrastate  and  interstate  runs  are  brought  in 

^'  sERVANTMi^gii-  for  oiling,  inspection  and  repair.     Plaintiff 

Im evidence? "   had  been  in  appellant's  employ  in  its  shops 

at  Marshalltown  for  21^  years,  prior  to  July 
26,  1912.  On  the  last  named  date,  he  was  changed  by  defend- 
ant's  foreman  from  the  shops  to  the  roundhouse,  as  a  helper 
there.  That  night,  the  foreman  told  him  to  help  the  night 
machinist  in  the  roundhouse,  and  gave  him  an  order  for  a 
torch  and  wick  for  it.  No  warning  or  instructions  were  given 
as  to  the  use  of  the  torch  or  of  the  alleged  dangers  incident 
thereto.  Kerosene  oil  was  used  in  the  torch.  The  torch  in 
question  is  a  teapot  shaped  affair,  with  a  handle,  spout,  and  a 
screw  cap  for  filling.  Enough  wicking  is  pulled  into  the  spout 
so  that  the  friction  and  pressure  hold  the  wick  in  place. 
When  saturated  with  oil,  the  wick  swells,  and  the  spout 
becomes  airtight.^  The  torch  was  intended  for  use  at  different 
angles  and  positions,  to  see  around  and  under  the  engine 
while  employees  were  at  work.  The  torch  furnished  was  a 
new  one,  and  as  furnished  by  the  manufacturer.  The  torch 
did  not  leak,  and  no  complaint  is  made  of  it  except  as  to  the 
matter  of  a  vent.  There  was  no  vent  in  the  top  of  the  torch 
or  along  the  side  of  the  spout.  Some  of  the  employees,  after 
a  torch  was  furnished  them,  made  a  hole  in  the  screw  cap 
with  a  nail.  A  witness  for  plaintiff  who  had  been  in  defend- 
ant's  employ  as  a  machinist's  helper  in- the  roundhouse  for  five 
years,  testified  that,  during  that  time,  he  had  had  two  torches 
blow  up,  and  had  seen  three  or  four  others  blow  up.  These 
had  no  vents :  some  of  the  torches  used  had  ven^ts,  and  these 
did  not  blow  up.  Another  witness  testifies  substantially  the 
same  way,  and  that,  if  the  torches  do  not  have  vents,  he  has 
seen  them  blow  up  or  blow  the  wick  out,  and  if  the  wick  is 
in  solid  so  that  it  cannot  blow  out,  the  top  has  to  go  off ;  that 
**it  is  the  gas — oil — getting  hot  in  there,  and  no  vent  in  it, 


Sept.  1916]       Naeey  v.  M.  &  St.  L.  R.  Co.  609 

explodes,"  as  he  puts  it.  Defendant's  foreman  said  he  knew 
that  torches  exploded  there  in  the  roundhouse.  On  the  other 
handy  testimony  for  defendant  is  that  a  vent  in  the  torch  is  a 
source  of  danger;  that  the  object  in  constructing  the  torches 
is  to  have  them  airtight,  so  that  they  can  be  used  in  all  posi- 
tions and  not  leak  oil ;  that  a  vent  or  nail  hole  in  the  cap  is  a 
source  of  danger,  because,  as  constructed,  the  torches  are  air- 
tight, and  a  vent  would  defeat  this  purpose;  that,  with  a 
vent,  the  oil  will  leak  out  over  the  body  of  the  torch,  and  dirt 
will  collect  on  it,  which  oil,  coming  into  contact  with  the 
flame,  will  ignite,  melt  the  solder  and  cause  an  explosion.  On 
the  night  of  the  accident,  plaintiff  took  his  torch  from  his 
private  cupboard,  filled  it  and  trimmed  the  wick,  then  went 
to  do  his  work  in  the  pit  under  the  engine,  packing  the  engine 
boxes  with  waste  and  oil.  In  the  earlier  part  of  the  night,  he 
had  so  treated  an  engine  which  was  to  go  to  a  point  in  Minne- 
sota. After  this,  he  went  to  engine  No.  446,  to  pack  the  engine 
boxes,  or  cellars.  "When  he  reached  this  engine,  it  was  not 
ready  for  him ;  and  he  set  the  torch  down  by  the  pilot,  where 
the  flames  would  blow  against  the  torch.  When  the  engine 
was  ready,  he  picked  up  the  torch  and  set  it  on  the  ledge 
of  the  pit;  and  as  he  again  picked  it  up,  there  was  an  explo- 
sion, causing  his  injuries.  Without  the  torch,  there  was  not 
sufficient  light  to  do  his  work.  There  is  nothing  to  prevent 
the  blaze  from  coming  against  the  spout  and  side  of  the  torch, 
and  in  handling  the  torch,  there  is  nothing  to  prevent  the 
blaze  from  coming  back  on  the  torch  from  the  spout.  Plain- 
tiff says  he  did  not  know  anything  about  the  torches  before 
he  was  transferred.  Plaintiff  was  burned  in  the  neck  and 
face,  inside  of  t)ie  mouth  and  throat,  and  his  eyes  were  burned 
and  injured.  When  he  was  hurt,  he  was  earning  $2.22^^  a 
night.  There  is  no  evidence  as  to  what  use  engine  No.  446 
was  to  be  put  to  after  it  had  been  put  in  condition, — ^whether 
it  was  to  be  used  in  interstate  or  intrastate  business.  There 
is  no  evidence  showing  that  this  engine  had  ever  been  used  in 

Vol.  177  Ia,— 39 
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interstate  business,  or  that  it  ever  would  be.  This  is  conceded 
by  appellant  in  argument.  It  is  also  conceded  by  appellant 
that  plaintiff's  petition  makes  a  case  under  the  state  law.  No 
claim  is  made  in  the  petition  that  plaintiff  was  engaged  in 
interstate  commerce  at  the  time  he  was  hurt,  nor  is  any 
recovery  asked  under  the  Federal  law.  The  defendant  did 
not,  by  its  answer  or  otherwise,  plead  that  the  transaction  in 
which  plaintiff  was  engaged  at  the  time  he  was  hurt  was  inter- 
state commerce;  but,  at  the  close  of  plaintiff's  evidence,  and 
again  at  the  close  of  all  the  evidence,  defendant  moved  for  a 
directed  verdict,  on  the  theory  that  the  petition  alleged  a 
cause  of  action  under  the  state  law,  and  that  the  evidence 
showed,  without  dispute,  that  plaintiff  and  defendant  were 
engaged  in  interstate  commerce  at  the  time  he  was  hurt,  and 
that,  therefore,  there  was  a  variance  between  the  allegations 
of  the  petition  and  the  proof.  'tHie  instructions  of  the  court 
were  such  as  to  authorize  a  recovery  under  the  state  law. 

Appellant's  propositions  are,  as  it  states  them,  whether 
plaintiff  can  recover  when  the  evidence  shows  without  dispute 
that  the  plaintiff  and  defendant  are  engaged  in  interstate 
commerce,  and  whether  plaintiff  can  claim  negligence  for  a 
failure  to  furnish  him  a  torch  with  a  vent,  when  to  cut  a 
vent  would  make  a  defective  appliance.  The  last  proposition 
is  argued  very  briefly,  and  it  is  enough  to  say  that,  as  already 
shown,  there  was  such  a  conflict  in  the  evidence  as  to  make 
this  a  jury  question. 

•  The  larger  part  of  the  argument  of  appellant  is  devoted 
to  the  question  as  to  whether  the  question  of  interstate  com- 
merce should  have  been  pleaded,  and  whether,  if  so,  plaintiff 

or  defendant  should  so  plead.    The  defendant 
2.  Commerce  :  In-    contends  that,   as  the   evidence  shows  that 

jury  to  em- 
ployee: action      plaintiff  and  defendant  were  engaged  in  in- 
fer damages :        '^  o  o 

stale'Satufes-     tcrstate  commcrcc  at  the  time  he  was  hurt, 
Sfo^''  ""*'"'^""     plaintiff  should  have  so  pleaded,  and  brought 

his  action  under  the  Federal  law ;  while  plain- 
tiff contends  that,  if  defendant  relied  upon  the  claim  that  the 
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transaction  was  one  of  interstate  commerce,  defendant  should 
have  raised  the  question  by  proper  pleading.  Appellee  relies 
largely  upon  the  case  of  Pelton  v.  lUinois  Cent.  B.  Co.,  171 
Iowa  91,  as  originally  decided;  but  in  that  case,  a  supple- 
mental opinion  was  filed,  withdrawing  that  part  of  the  opinion 
relating  to  the  question  of  pleading.  Appellee  cites  other 
cases,  to  the  effect  that,  if  defendant  relies  upon  the  defense 
that  plaintiff  was  engaged  in  interstate  commerce,  it  must 
be  pleaded  as  a  defense,  and  that  this  is  a  rule  of  practice. 
Appellant  cites  a.  large  number  of  cases  upon  this  point. 
There  appears  to  be  a  conflict  in  the  decisions  on  this  question. 
The  point  is  an  important  one,  and  ought  not  to  be  deter- 
mined except  upon  full  argument  on  both  sides.  Aside  from 
this,  we  think  the  question  is  not  in  this  case,  for  the  reason 
that,  in  our  opinion,  the  evidence  does  not  show  that  plaintiff 
and  defendant  were  engaged  in  interstate  commerce  at  the 
time  he  was  hurt,  and  in  fact  there  is  no  evidence  tending  to 
show  that,  at  the  time  of  plaintiff's  injury,  they  were  so 
engaged. 

From  the  argument,  it  seems  to  be  appellant's  theory  that, 
because  it  is  shown  that  a  part  of  its  business  was  interstate 
commerce,  all  its  business,  therefore,  pertained  thereto  and 
was  so  connected  therewith  as  that  all  its  business  was  inter- 
state commerce.    The  argument,  as  appellant  states  it,  is : 

•'As  to  defendant,  the  record  shows  that  out  of  this 
roundhouse  ran  engines  from  Albert  Lea,  Minnesota,  to 
Marshalltown,  Iowa;  that  the  road  ran  from  Minneapolis, 
Minnesota,  to  Marshalltown,  Iowa,  with  general  oflSces  at 
jMinneapolis,  Minnesota.  Hence,  the  defendant  was  engaged 
in  interstate  commerce.  As  to  the  plaintiff,  Narey,  his  duty 
pertained  to  all  engines  that  leave  Marshalltown — ^^  seeing  they 
were  fit  for  service  in  the  runs  they  were  going  to  make.' 
No  distinction,  as  far  as  plaintiff  was  concerned,  was  made 
as  to  engines  in  this  roundhouse;  whether  they  were  freight 
or  passenger  runs.  We  want  to  add,  in  order  to  clearly  pre- 
sent this  proposition,  that  it  does  not  appear  in  the  record 
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just  what  waB  to  be  done  with  engine  446,  the  engine  upon 
which  the  plaintiff  was  working  at  the  exact  time  of  his  injury. 
The  engine  for  the  Albert  Lea  run,  the  plaintiff  had  worked 
on  early  in  the  evening.  Some  of  the  engines  were  passenger 
engines;  some  were  freight:  plaintiff's  business  was  to  get 
them  all  ready  for  their  various  runs.  This  was  an  interstate 
road,  and  these  engines  engaged  in  interstate  business.  We 
think  that  plaintiff  was  engaged  in  business  pertaining  to 
interstate  commerce  at  the  time  he  was  injured." 

This,  under  the  authorities,  is  doubtless  the  rule  in  some 
cases,  as  where  an  employee  is  engaged  in  tiie  work  of  main- 
taining tracks,  bridges,  cars,  engines,  etc.,  in  proper  condition 
after  they  have  become  instrumentalities  in  interstate  com- 
merce, and  during  their  use  as  such.  As  to  the  tracks,  bridges, 
etc.,  they  may  be  used  for  both  interstate  and  intrastate  com- 
merce. In  such  case,  even  though  the  tracks  are  used  for 
both,  they  are  necessarily  used  for  interstate  commerce.  lu 
the  ease  last  supposed,  the  employment  by  one  to  keep  the 
track  in  repair  necessarily  and  directly  contributes  to  its  use 
for  interstate  commerce,  and,  unless  the  track  is  kept  in 
repair,  interstate  traffic  could  not  be  carried  on  at  all.  So, 
too,  had  it  been  shown  that  engine  No.  446  was  being  pre- 
pared for  an  interstate  trip.  But  an  engine  may  be  so  used 
in  intrastate  business  and  in  such  a  way  as  not  to  pertain  to 
interstate  commerce.  In  the  instant  case,  had  it  been  shown 
that  plaintiff  was,  at  the  time  he  was  hurt,  engaged  in  pre- 
paring engine  No.  446  for  use  by  the  defendant  for  a  trip 
outside  the  state,  the  rule  might  apply ;  but,  as  stated,  there 
is  no  such  showing.  Appellant  cites  Pedersen  v.  Delaware,  L. 
&  W.  E.  Co.,  229  U.  S.  146  (57  Law.  Ed.  1125,  1127-1128) ; 
Lamphere  v.  Oregon  B.  &  N.  Co.  (C.  C.  A.),  47  L.  B.  A. 
(N.  S.)  1 ;  Smthern  B.  Co.  v.  United  States,  222  U.  S.  20,  27 
(56  L.  Ed.  72) ;  Zikos  v.  Oregon  B.  &  N.  Co.,  179  Fed.  893; 
Montgomery  v.  Southern  Pac.  B.  Co.  (Ore.),  47  L.  R.  A. 
(N.  S.)  13;  Doherty,  Liability  of  Railroads  to  Interstate 
Employees,  Sec.  17,  page  88 ;  Boss  v.  Sheldon,  176  Iowa  618 ; 
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Law  V.  Bailway,  208  Fed.  869,  871,  and  other  cases.  In  the 
last  named  case,  it  was  said: 

'*  There  can  be  no  doubt  that  railroad  employees  are 
within  the  purview  of  the  Employers'  Liability  Act  while 
engaged  in  the  repair  of  engines,  cars,  bridges,  tracks  and 
switches  actually  in  use  in  interstate  commerce." 

See  also  Armbruster  v.  Chicago,  R.  L  &  P.  B,  Co.,  166 
Iowa  155,  at  171 ;  Bruckshaw  v.  Chicago,  B.  I,  &  P.  B,  Co,, 
173  Iowa  207. 

In  the  cases  cited,  the  employee  was  engaged  in  repairing 
tracks,  bridges,  engines,  or  cars,  and  the  like,  in  such  a  way 
as  to  be  connected  in  some  manner  in  the  operation  of  the 
road  and  in  carrying  on  interstate  traflSc.  Appellee  cites,  in 
support  of  the  proposition  that,  before  it  can  be  claimed  that 
plaintiff's  case  comes  under  the  Federal  act,  it  must  appear 
that  he  and  the  defendant  were  engaged  in  interstate  work 
at  the  time  he  was  injured,  and  in  connection  with  something 
that  was  being  used  in  interstate  traffic:  Pedersen  v.  Bail- 
road,  supra ;  Dodge  v.  Chicago,  0.  W.  B,  Co,,  164  Iowa  627 ; 
Mondou  V.  New  York,  N.  H.  &  E,  B,  B.  Co.,  223  U.  S.  1  (56 
L.  Ed.  327,  345,  38  L.  R.  A.  [N.  S.]  44) ;  8t.  Louis,  8.  F.  &  T. 
B.  Co.  V.  SeaXe,  229  U.  S.  156. 

Our  conclusion  is  that  appellant's  motion  for  a  directed 
verdict  was  properly  overruled,  and  the  case  properly  sub- 
mitted under  the  state  law.  It  follows,  then,  that  the  judg- 
ment ought  to  be  affirmed.    It  is — Affirmed. 

Evans,  C.  J.,  Deemeb  and  Weaver,  JJ.,  concur. 


Rex  M.  Retherpord,  Appellant,  v.  Knights  and  Ladies  op 

Security,  Appellees. 

IKStntANOE:    Life  Insurance — ^Delivery  of  Policy— Evidence.    Evi- 
I     dence  reviewed,  and  held  sufficient  to  carry  to  the  jury  the  ques- 
tion as  to  the  date  on  which  a  policy  of  insurance  was  delivered, 
the  question  being  material  on  the  question  of  payments. 
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JBVIDimCB:  Bdtfraacjr,  ICateiiality  and  OcBgelency-- racis  Hoi  in 
2  iMoa — ^DellTery  of  PoUcj.  Facts  wliieli,  though  not  in  usae,  are 
BO  conDected  with  a  fact  in  iseue  as  to  form  pari  of  the  same 
tranaaction,  and  qualify,  explain  or  cast  light  upon  it»  are  relevant 
and  admissible.  So  held  where  the  fact  in  iasne  was  the  date  on 
which  a  policy  of  insurance  was  delivered,  it  being  hdd,  under  a 
certain  state  of  evidence,  that  the  date  of  delivery  of  aiker  and 
different  policies  was  relevant. 

Appeal  from  Lucas  District  Court. — D.  M.  Anderson,  Judge. 

Friday,  September  29,  1916. 

AcnoN  upon  a  life  insurance  certificate  issued  by  the 
defendant  to  Eva  M.  Betherford,  now  deceased,  who  was  the 
wife  of  plaintiff.  Plaintiff  was  a  beneficiary  named  in  the 
certificate.  There  was  a  trial  to  a  jury.  At  the  conclusion  of 
the  evidence,  the  court  sustained  the  defendant's  motion  for 
a  directed  verdict  in  its  favor.  Judgment  was  rendered  in 
favor  of  defendant,  and  plaintiff  appeals. — Reversed  and 
Remanded, 

W.  W.  Bulman,  for  appellant. 
Stuart  &  Stva/rty  for  appellee. 

Preston,  J. — 1.  The  abstract  has  been  amended  by 
appellant  twice  and  by  appellee  once,  making  four  altogether, 
which  necessarily  makes  some  confusion  in  the  record. 
Appellee  contends,  and  it  is  conceded  by  appellant,  that  the 
only  question  to  be  determined  is  whether  the  ruling  of  the 
district  court  on  the  motion  to  direct  a  verdict  was  correct, 
and  this  involves  two  main  questions.  An  important  ques- 
tion in  the  case  was  as  to  whether  the  certificate  was  delivered 
on  February  20,  1913,  as  contended  by  defendant,  or  whether 
it  was  delivered  March  6,  1913,  as  claimed  by  plaintiff.  Eva 
M.  Retherford  died  September  7,  1914.  The  defendant  is  a 
fraternal  beneficiary  society.  Two  defenses  were  pleaded  by 
the  defendant :  First,  that,  at  the  time  of  her  death,  deceased 
was  not  a  member  in  good  standing  in  the  society,  for  that 


i 
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she  had  not  paid  the  dues  and  assessments  according^ to  the 
certificate  and  the  rules  of  the  order,  and  that,  therefore,  the 
certificate  was  void.  Also,  that  plaintiff  had  not  complied 
with  the  terms  of  the  certificate  in  filing  proofs  of  death. 
For  reply,  plaintiff  pleaded  a  waiver  of  these  matters. 

Section  103  of  the  by-laws,  which  are  made  a  part  of  the 
certificate,  provides: 

**  Before  delivering  the  beneficiary  certificate,  upon  the 
initiation  of  a  member,  the  Financier  of  the  Council  shall  col- 
lect one  assessment  and  the  local  dues  from  the  member,  for  -  , 
the  month  in  which  the  certificate  is  delivered,  and  there- 
after, on  or  before  the  last  day  of  each  succeeding  month,  the 
member  shall,  without  notice,  pay  the  sum  of  one  assessment 
and  the  local  dues  to  the  Financier.  .  .  .  The  assessments  and 
dues  for  the  month  in  which  the  member  dies  shall  be  paid 
to  the  Financier  before  the  amount  due  on  certificate  is  paid 
the  beneficiary." 

It  is  claimed  by  appellant  and  conceded  by  appellee  that 
the  date  of  delivery  of  the  certificate  is  material.  As  stated, 
defendant  claims  that  the  policy  was  delivered  on  February 

20th;  and  if  this  is  true,  the  premium  or 

^*  fMuranc?de-*  ^ssessmcnt  paid  when  the  certificate  was  de- 

evid7n?e.^'*"''^'  livercd  would  be  for  the  month  of  February, 

1913;  but  if,  as  contended  by  plaintiff,  the 
certificate  was  delivered  March  6, 1913,  the  premium  or  assess- 
ment would  be  for  March.    Plaintiff  also  claims,  and  so  testi- 
fies, that,  on  March  22,  1913,  the  second  assessment  was  paid 
on  the  certificate,  which  would  pay  the  assessment  for  April. 
The  receipt  for  the  first  payment  in  March  was  lost,  but  plain- 
tiff testifies  to  the  payment.    Plaintiff  also  contends  that,  under 
Section  103  of  the  by-laws,  before  quoted,  he  has  the  right  to 
pay  the  assessment  and  dues  for  September,  1914,  the  month 
in  which  Mrs.  Retherford  died,  at  any  time  before  the  pay- 
ment of  the  certificate  to  the  beneficiary.    But  a  tender  was 
made  for  this  assessment  and  the  dues  for  September,  and 
refused.    So  that  it  is  plaintiff's  contention  that  deceased  had 
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made  all  payments  or  assessments  and  dues  and  was  in  good 

standing;  that,  therefore,  she  was  not  suspended  under  the 

rules,  and  that  defendant  had  no  right  to  suspend  her  for 

that  reason.    It  is  conceded  hy  some  of  defendant's  witnesses 

that  the  books  of  the  society  were  not  accurately  kept,  and  1 

there  is  a  question  as  to  the  delivery  of  several  certificates, 

including  that  of  deceased,  and  there  appear  to  have  been 

some  changes  in  the  dates  of  some  of  the  certificates.    It  is 

contended  by  appellant  that  there  was  such  a  conflict  in  the 

testimony  as  to  the  date  of  delivery,  and  as  to  whether  the 

certificate  had  become  ineffective  because  of  the  failure  of 

deceased  to  pay  the  assessments  and  dues,  as  to  take  the  case 

to  the  jury. 

After  a  careful  examination  of  the  record,  it  is  our  con- 
clusion that  there  was  such  a  ccmflict  in  the  testimony  at  this 
point  as  that  the  case  should  have  been  submitted  to  the  jury 
for  determination.  It  is  true  that  the  first  receipt  was  lost, 
and  plaintiff's  explanation  thereof  and  his  testimony  as  to 
the  payment  were  not  satisfactory  to  the  trial  court,  but  might 
have  been  to  the  jury.  It  is' also  true  that  the  evidence  intro- 
duced on  behalf  of  the  defendant,  with  the  documentary  evi- 
dence, which,  in  some  cases  at  least,  was  shown  to  be  erro- 
neous, tends  to  sustain  the  defendant's  contention,  and,  had 
the  case  been  submitted  to  the  jury  and  a  verdict  returned 
for  defendant,  the  finding  would  have  had  sufficient  support. 
But  there  was  evidence  introduced  by  plaintiff  contradicting 
defendant's  evidence.  We  shall  refer  to  some  of  this  testi- 
mony, but  not  attempt  to  give  it  in  detail. 

Plaintiff  testified,  substantially,  that  he  and  his  wife,  the 
deceased,  were  obligated  February  20,  1913,  but  that  neither 
his  policy  nor  his  wife's  was  delivered  on  that  evening;  that 
the  next  regular  meeting  of  the  lodge  was  about  two  weeks 
after,  in  the  month  of  March,  1913;  that  these  two  policies 
were  delivered  March  6th,  on  which  date  the  premiums  and 
assessments  and  dues  for  the  month  of  March  on  the  two 
policies  were  paid  to  the  financier,  Lavall;  that  no  one  else 
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paid  the  premiums  and  assessments,  to  his  knowledge,  and  that, 
if  done,  it  was  unauthorized ;  that  he  made  a  second  payment 
in  March,  on  the  22d,  and  that  this  was-  the  first  receipt  he 
could  find. 

Jessie  L.  Avitt,  the  local  secretary  for  defendant  lodge 
in  Chariton,  Iowa,  on  February  20,  1913,  and  a  witness  for 
defendant,  testifies  that  the  policy  of  deceased  was  delivered 
February  20,  1913,  and  that  she  countersigned,  and  that 
deceased  would  have  to  pay  before  she  got  the  certificate,  and 
that  when  they  paid,  they  had  to  pay  for  February,  1913,  to 
Mr.  Lavall,  but  she  says  there  were  some  who  did  not  get 
their  policies  until  later;  that  Mr.  and  Mrs.  Shimp,  Ora 
Brightwell,  and  Mr.  and  Mrs.  Betherford  got  their  policies  the 
same  day.    This  witness  also  testifies: 

''I  sent  in  for  blank  notices  of  death  and  proofs  of  loss 
at  the  proper  time,  but  the  company  refused  to  furnish  them. 
They  said  their  books  showed  her  suspended,  and  that  they 
were  under  no  obligations  to  furnish  blanks  or  proofs.  I 
refused  to  show  the  minute  books  of  the  lodge  without  an 
order  of  the  court." 

But  Ora  Brightwell,  as  a  witness  for  plaintiff,  testifies 
that  she  remembers  the  night  that  she  took  the  obligation,  but 
not  the  date;  that  there  were  quite  a  number  of  members 
taken  in  then — ^Rex  Betherford,  Mrs.  Bex  Betherford,  Mrs. 
Jones  and  Mrs.  Lyman;  that  she  did  not  get  her  certificate 
the  night  she  was  obligated.  She  produced  her  certificate, 
and  the  date  of  it  at  the  home  office  was  March  20,  1913. 
Mr.  Lavall,  the  financier  of  the  local  lodge,  says: 

'*!  wiU  admit  that,  on  the  night  of  February  20,  1913, 
when  eight  members  were  obligated,  including  Mr.  and  Mrs. 
Bex  M.  Betherford,  that  some  of  the  policies  were  not  deliv- 
ered. Those  not  delivered  would  include  Mrs.  Grover  Lyman, 
Mrs.  Shimp  and  Mr.  Shimp.  In  talking  about  the  months 
and  the  application  of  the  premiums  on  Eva  M.  Betherford 's 
policy,  I  am  guided  by  the  belief  that  hers  was  delivered 
February  20,  1913." 
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In  this  connection,  Orm  testified  that  he  reorganized  the 
lodge  at  Chariton,  February  20,  1913.    He  says  further: 

''I  can't  remember  of  anyone  complaining  that  they  had 
paid  twice  in  one  month.  I  know  of  instances  where  policies 
were  delivered  after  obligation.  .  .  .  They  were  in  a  mix-up 
over  the  books  when  I  came,  April  17,  1913.  I  was  here  from 
April  until  September,  and  attended  all  the  meetings.  I  can't 
remember  the  talk  about  the  two  payments  of  premiums  that 
Mr.  Betherford,  Mr.  and  Mrs.  Shimp,  and  Mr.  and  Mrs. 
Brightwell  had  testified  about." 

In  rebuttal,  plaintiff  sought  to  show  by  Mr.  and  Mrs. 
Shimp  and  Lyman  the  date  upon  which  their  policies  were 
delivered,  because  of  plaintiff's  evidence  that  certificate  of 
deceased  was  delivered  on  the  same  date  as  theirs;  but  the 
court  sustained  the  defendant's  objection  to  this  line  of  tes- 
timony, and  the  ruling  is  assigned  as  error.  This  matter  will 
be  referred  to  in  a  later  division  of  the  opinion.  There  is 
other  evidence,  pro  and  con,  upon  this  proposition ;  but,  with- 
out further  elaboration,  it  is  our  conclusion  that  there  was 
a  jury  question  at  this  point.  It  should  be  remarked  that  the 
by-laws  provide  that  the  beneficiary  certificate  shall  become 
effective  when  delivered  to  the  member  after  initiation  and 
payment  of  one  assessment  and  subordinate  council  dues  to 
the  financier,  and  when  the  certificate  has  been  countersigned 
by  the  president  and  secretary  of  the  subordinate  council,  with 
the  seal  affixed.  The  point  just  discussed  is  the  one  most 
seriously  argued  by  both  sides. 

2.  In  regard  to  the  excluded  evidence :  As  before  stated, 
there  was  evidence  on  both  sides  that  the  certificates  of  Mr. 
and  Mrs.  Retherford  were  delivered  at  the  same  time  as  the 

certificates  of  Mr.  and  Mrs.  Shimp  and  others, 
vancy,  material-  Plaintiff,  in  rebuttal,  sought  to  show  by  wit- 

Ity  and  compe-  '  >  o  ^ 

JS  usu/fdSiv^^  nesses  Mr.  and  Mrs.  Shimp  and  Lyman  the 
cry  of  policy.       dates  upon  which  their  certificates  were  deliv- 
ered, for  the  purpose  of  fixing  the  date  when  the  certificate  of 
Mrs.  Retherford  was  delivered,  and  to  show  that  theirs  were 
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not  delivered  on  February  20,  1913.  As  already  shown,  there 
was  a  dispute  over  the  date  on  which  the  policy  of  deceased 
was  delivered,  and  this  was  material  to  properly  determine 
how  to  apply  the  premium  then  paid.  On  this  fact  depended 
whether  or  not  the  insured  was  in  arrears  in  the  payment  of 
premiums  on  August  30,  1914,  when  the  August  premium  was 
tendered  by  the  insured  to  the  local  financier.  While  plaintiff 
fixed  the  date  in  his  evidence  as  March  6,  1913,  when  his  cer- 
tificate and  that  of  his  wife  were  delivered,  other  witnesses 
testified  positively  that  a  class  of  several  candidates  all 
received  their  policies  on  the  same  date,  and  that  Eva  M. 
Retherf  ord  was  one  of  those  who,  in  company  with  the  others, 
received  their  certificates.  We  think  it  was  proper  to  show 
by  these  witnesses  the  date  of  delivery  of  all  other  policies 
delivered  at  the  same  time  as  the  policy  or  certificate  of  Mrs. 
Retherford,  as  fixing  the  date  when  hers  was  delivered. 
1  Jones'  Blue  Book  of  Evidence,  Sections  138,  139;  1  Elliott 
on  Evidence,  pages  199-209;  and,  as  having  some  bearing, 
see  Stewart  v.  Anderson,  111  Iowa  329.  Some  of  the  witnesses 
did  not  know  when  Mrs.  Retherford 's  policy  was  delivered  to 
her,  but  they  did  know  the  date  when  their  own  were  deliv- 
ered, and  ^  other  testimony  showed  that  the  certificate  of 
deceased  was  delivered  at  the  same  time  as  these  others.  In 
view  of  defendant's  testimony  that  the  policy  of  deceased  was 
delivered  February  20th,  and  the  confiict  in  the  evidence,  plain- 
tiff was  entitled  to  this  excluded  testimony  as  bearing  upon 
the  weight  or  preponderance  of  the  evidence,  even  though 
plaintiff  himself  had  testified  that  the  policy  in  question  was 
delivered  March  6th, 

3.  As  stated  in  a  prior  division  of  the  opinion,  the 
defendant's  second  defense  was  that  plaintiff  had  not  com- 
plied with  the  rules  of  the  order  and  with  the  provisions  of 
the  certificate  of  insurance,  in  that  he  had  failed  to  give 
proofs  of  loss;  and  plaintiff's  reply  thereto  was  that  this  had 
been  waived.  Section  165  of  the  by-laws  provides  that  it  is 
the  duty  of  the  national  secretary  to  send  a  blank  form  for 
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proof  of  death  to  the  secretary  of  the  subordinate  council 
to  be  delivered  to  the  beneficiary.  Evidence  already  referred 
to  shows  that  the  company  refused  to  do  this.  But  we  do 
not  deem  it  necessary  to  discuss  this  feature  of  the  case, 
because  it  does  not  seem  to  be  seriously  relied  upon  by  appellee. 
There  is  but  slight,  if  any,  argument  on  the  point,  and  this 
question  is  not  included  as  a  ground  for  defendant's  motion 
for  a  directed  verdict.  Appellee  concedes  that  the  only  ques- 
tion  in  the  case  is  whether  the  court  correctly  sustained  the 
motion. 

It  is  our  conclusion  that  the  trial  court  erred  in  not 
submitting  the  case  to  the  jury  on  the  disputed  question  of 
fact  which  we  have  noticed,  and  in  excluding  the  testimony 
referred  to.  The  judgment  is  therefore  reversed,  and  the 
cause  remanded  for  new  trial. — Reversed  and  Renumded, 

EvANSy  C.  J.,  Deemer  and  Weaver,  JJ.,  concur. 


R.  G.  Sutton,  Appellant,  v.  O.  E.  Horner,  Appellee. 

PBINOIPAL  and  AGENT:  Undiflcloaed  Pxincl^—LUblUty— Bor- 
den of  Proof.  One  may  not  be  charged  as  the  undisclosed  prin- 
cipal in  a  written  contract,  unless  on  a  very  clear  showing  by 
plaintiff  that  an  actual  agency  did  exist  between  the  apparent 
principal  and  the  alleged  undisclosed  principal.  Evidence  held 
insufficient  to  satisfy  the  rule. 

Appeal  from  Jefferson  District  Court. — C.  W.  Veriolion, 

Judge. 

Frtoay,  September  29,  1916. 

Action  at  law  to  recover  damages  because  of  defendant's 
failure  to  perform  a  contract  for  the  conveyance  of  land. 
Trial  to  a  jury.  When  the  evidence  had  been  taken  on  part 
of  plaintiff,  the  trial  court,  on  motion,  directed  a  verdict  for 
the  defendant.  Plaintiff  appeals.  The  essential  facts  are 
stated  in  the  opinion. — Affirmed. 


N 
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0,  3f.  Slaymaker  and  J.  F.  Beady,  for  appellant. 
Leggett  &  McKemey  and  H.  B,  Stafford,  for  appellee. 

Wbavkb,  J. — On  October  27,  1913,  the  plaintiff  and  one 
E.  H.  Allison  entered  into  a  written  contract,  by  which  the 
former  undertook  to  sell  and  convey  to  the  latter  his  equity 

in  two  certain  farms  in  Iowa,  and,  in 
SiSSTiSd'SP  exchange  or  payment  therefor,  Allison  agreed 
uabiiity :  burden  to  convey  to  plaintiff  964  acres  of  land  in  the 

or  proof. 

state  of  North  Dakota.  Deeds  were  to  be 
executed  and  put  in  the  hands  of  a  named  bank,  to  be  delivered 
when  titles  were  found  to  be  satisfactory.  This  contract  has 
never  been  carried  out,  and  the  evidence  tends  to  show  that 
Allison  refused,  or  at  least  failed,  to  make  or  procure  a  con- 
veyance of  the  Dakota  land  to  plaintiff.  This  action  was 
thereafter  brought  to  recover  damages  from  the  defendant 
Horner,  on  the  theory  that,  although  Allison  made  the  contract 
in  his  own  name  and  as  the  ostensible  owner  .of  the  Dakota 
land,  he  was  in  fact  the  undisclosed  agent  of  the  defendant, 
in  whose  behalf  and  on  whose  authority  he  acted.  Thereafter, 
as  plaintiff  alleges,  he  discovered  the  secret  or  undisclosed 
agency  of  Allison,  and  elected  to  hold  defendant  responsible 
upon  the  contract. 

The  principal  ground  upon  which  the  motion  to  direct  a 
verdict  for  defendant  was  based,  and  the  one  relied  upon. by 
the  appellee  in  this  court,  was  that  the  evidence  was  insuffi- 
cient to  show  the  alleged  agency  or  the  terms  or  scope  thereof. 
We  are  of  the  opinion  that  the  point  was  well*  made,  and  the 
trial  court  did  not  err  in  sustaining  it.    As  the  written  con- 
tract is,  upon  its  face,  between  the  plaintiff  and  Allison  as 
principals,  the  burden  is  clearly  upon  plaintiff  to  establish  the 
alleged  fact  that  defendant,  who  is  not  mentioned  in  the  writ- 
ing, was  in  fact  a  principal  therein.     And,  as  held  by  this 
court  in  Young  v.  Inmam,  146  Iowa  492,  495 : 

**  Where  a  contract  is  made  with  an  agent  in  ^^^  ^^^^ 
name  and  apparently  upon  his  own  responsibility,  ^^  actua 
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agency  must  exist  before  his  principal  may  be  held  liable.  In 
such  cases  it  is  not  a  question  of  the  apparent  authority  of  the 
agent,  but  of  his  real  and  actual  powers  in  the  premises." 

It  is  shown  in  evidence  by  the  plaintiff's  own  admissions 
that,  at  the  time  of  making  the  contract,  he  knew  that  Allison 
owned  a  minor  fractional  interest  in  the  land.  This  fact, 
known  to  him,  afforded  a  reasonable  explanation  of  Allison's 
activity  in  trying  to  sell  or  dispose  of  the  land,  and  gave  rise 
to  no  inference  of  an  agency  in  him  for  his  co-owner.  It  is 
not  pretended  that  defendant  ever  told  plaintiff  that  Allison 
was  his  agent  or  had  authority  to  bind  him  in  the  transaction. 
Nor  is  there  any  testimony  that  Allison  held  himself  out  or 
claimed  to  be  defendant's  agent.  It  appears,  inferentially  at 
least,  that  Allison,  whose  contract  was  undoubtedly  enforce- 
able to  the  extent  of  his  own  interest  in  the  land,  refused,  for 
some  reason  not  shown  to  be  chargeable  to  defendant,  to  pro- 
ceed with  the  matter,  although  defendant  tried  to  induce  him 
to  do  so.  It  does  not  appear  that  defendant  ever  received 
any  property  or  money  or  other  profit  or  advantage  under  or 
pursuant  to  the  contract.  It  may  be  that  he  would  have  been 
ready  and  willing  to  ratify  a  satisfactory  sale  or  exchange 
negotiated  by  his  co-owner,  had  such  a  deal  been  made;  but 
such  a  situation  does  not  imply  an  agency  or. authority  in 
Allison  to  bind  him  by  a  written  contract.  It  requires,  and 
ought  to  require,  a  strong'  showing  to  court  or  jury  to  justify 
it  in  assessing  damages  against  defendant  in  favor  of  plaintiff 
upon  a  contract  between  the  latter  and  a  third  person,  and 
this  is  especially  true  where  the  writing  purports  to  bind  no 
one  but  the  parties  thereto.  In  this  respect,  we  think  the 
plaintiff  failed  to  make  a  case,  and  verdict  against  him  was 
properly  directed. 

The  judgment  of  the  district  court  is — Affirmed, 

Evans,  C.  J.,  Gaynor  and  Prbston,  J.J.,  concur. 
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Charles  W.  Wagneb,  Appellee,  v.  E.  A.,Glick  et  al., 
Appellees,  and  F.  A.  Rife,  Appellant. 

VENUXS:    Nature  of  Action— Seal  Property— BefonnaUon  of  Lease. 

1  The  determination  of  an  interest  in  real  estate  is  directly  involved 
in  an  action  (a)  to  so  reform  a  lease  that  it  may  state  that  it 
merges  a  former  lease,  and  (b)  to  restrain  the  landlord  from 
maintaining  a  threatened  ouster  action  based  on  the  theory  that 
both  leases  are  in  force,  and  that  the  nonpayment  of  rent  under 
both  leases  has  deprived  the  tenant  of  all  rights  in  the  premises. 
It  follows  that  such  an  action  must  be  brought  in  the  county  where 
the  land  is  situated.     (Sec.  3491,  Code,  1897.) 

SETOBMATION  OF  INSTBtTMENTS:     Gronndfl— Mistake— Degree 

2  of  Proof— Defectively  Prepared  Lease.  Mutual  mistake  (proven 
by  clear  and  satisfactory  evidence)  frustrating  mutual  intention, 
establishes  right  to  reformation.  So  held  where  the  execution  of  a 
lease  of  an  entire  tract  was  intended  to  merge  a  prior  lease  cover- 
ing only  a  part  of  the  tract,  but  by  mutual  mistake  such  intention 
was  omitted. 

LANDLOBD  AKD  TEN AJSTC:    Leases — ^Merger.    Whether  a  lease  of 

3  an  entire  tract  merges,  cw  a  matter  of  law,  a  prior  lease  of  a  part 
only  of  the  tract,  qiiaere, 

PLEADING:    Demurrer— Erroneous  Bnllng- Answering  Over— Eifect. 

4  Error  in  overruling  a  demurrer  is  waived  by  answering  over. 

Appeal  from  Polk  District  Court, — ^W.  S.  Ayres,  Judge. 

Friday,  September  29,  1916. 

This  is  an  action  in  equity  for  the  reformation  of  a  lease 
to  real  estate,  and  it  is  asked  that  the  first  of  two  leases  be 
canceled  and  decreed  to  be  merged  in  the  second  lease.  The 
case  was  dismissed  as  to  defendants  Kirchner  and  Glick,  who, 
it  appeared  at  the  time  of  the  trial,  had  no  interest  in  the  case. 
The  trial  court  found  for  the  plaintiff,  and  the  defendant 
F.  A.  Rife  appeals. — Affirmed, 
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T.  A.  Kingland,  for  appellant. 
Stipp,  Perry  &  Starzinger,  for  appellee. 

Preston,  J. — The  issues  presented  by  the  pleadings  are 
substantially  these : 

''The  plaintiff  claims  that  he  was  the  assignee  of  a  lease 
for  a  right  of  way  across  a  50-acre  parcel  of  ground  in  Polk 
County,  with  the  right  to  take  sand  from  a  sand  bar  in  the 
Raccoon  River;  that  this  land  was  afterwards  purchased  by 
Glick  &  Rife,  a  copartnership;  that  afterwards,  for  an  addi- 
tional consideration,  a  new  lease  for  the  whole  of  the  land 
was  entered  into  between  plaintiff  and  Glick  &  Rife,  the  same 
being  executed  by  Glick,  as  the  agent  of,  and  for,  Glick  &  Rife ; 
that  the  agreement  was  that  the  new  lease  should  supersede 
and  cancel  the  old  one ;  that  afterwards  Rife  acquired  all  the 
interest  of  Glick  in  the  land;  that,  by  mutual  mistake  and 
through  the  oversight  of  the  scrivener  who  prepared  the  second 
lease,  there  was  an  omission  to  state  therein  that  the  first  lease 
was  thereby  canceled ;  that,  because  of  the  failure  of  the  second 
lease  to  recite  that  former  was  canceled,  due  to  mistake  and 
oversight,  Glick  demands  payment  under  both  leases,  and 
threatens  to  and  will,  unless  prevented  by  order  of  the  court, 
commence  an  action  at  law  to  oust  and  remove  plaintiff  from 
the  premises  because  of  the  failure  of  the  latter  to  pay  rent 
under  the  old  canceled  lease.  The  petition  alleges  that  defend- 
ant Kirchner  claims  some  interest  in  the  premises,  but  that  his 
interest,  if  any,  is  junior  and  inferior  to  the  rights  of  plaintiff 
imder  the  second  lease.  The  petition  prays  for  a  reformation 
of  the  second  lease  so  that  the  same  may  unequivocally  express 
the  true  agreement  of  the  parties,  viz.,  that  the  first  lease  was 
canceled  and  at  an  end,  and  for  general  equitable  relief." 

Defendant  Kirchner  filed  a  disclaimer  of  interest.  De- 
fendant Rife  filed  an  application  for  a  change  of  place  of 
trial  to  Winnebago  County,  that  being  the  county  of  his 
residence. 
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Rife,  in  his  answer,  claimed  that,  at  the  time  of  the  execu- 
tion of  the  second  lease,  he  and  Glick  were  tenants  in  common 
of  the  50-acre  tract  of  land  in  controversy;  that  the  second 
lease  was  executed  by  Glick  without  the  knowledge  or  consent 
of  Rife,  and  was  hence  not  binding  upon  him;  that  he  had 
repudiated  said  second  lease ;  that  plaintiflE  has  refused  to  pay 
rent  under  the  first  lease,  and  that  hence  Rife  was  entitled  to 
the  immediate  possession  of  the  premises;  that  Glick  and 
Kirchner  had  neither  of  them  any  interest  in  the  premises; 
that  defendant  was  a  resident  of  Winnebago  County;  that 
he  had  previously  moved  to  transfer  the  cause  to  the  county 
of  his  residence ;  and  that,  since  the  making  of  said  motion, 
the  court  was  without  jurisdiction  to  try  the  case.  Defendant 
prayed  for  an  order  removing  the  cause  for  trial  to  the  county 
of  his  residence,  failing  which,  that  plaintiff's  petition  be  dis- 
missed, and  for  general  equitable  relief. 

The  plaintiff  filed  a  reply,  stating  that,  if  Rife  did  not 
authorize  the  making  of  the  second  lease  by  Glick,  he  very  soon 
thereafter  learned  thereof,  and  by  his  acts  and  conduct 
adopted  the  lease  and  ratified  the  act  of  Glick  in  executing 
the  same. 

The  decree  reformed  the  second  lease  so  as  to  make  the 
same  recite  that  the  first  lease  was  canceled  and  at  an  end; 
gave  judgment  against  plaintiff  in  favor  of  defendant  for  the 
rent  then  due  under  the  second  lease.  It  appears  that  the 
60-acre  parcel  of  land  in  controversy  lies  in  the  western  por- 
tion of  the  city  of  Des  Moines,  and  is  bounded  by  the  north 
bank  of  the  Raccoon  River.  It  is  first  bottom  land  and  over- 
flows. It  is  intersected  by  two  railroad  tracks  and  is  valuable 
chiefly  from  the  fact  that  large  deposits  of  sand  in  the  Rac- 
coon River  can  be  reached  from  the  land. 

March  2,  1911,  Waldo  &  Waldo,  who  then  owned  the  land, 
leased  a  50-foot  wagon  right  of  way  across  the  same  to  a  sand 
bar  in  the  river,  to  one  George  Grier,  granting  him  also  the 
privilege  of  using  a  bridge  on  the  land  across  Walnut  Creek, 
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the  use  of  an  old  house  on  the  premises,  and  the  privilege  of 
piling  sand  along  the  tracks  of  the  Milwaukee  Railroad,  but 
no  further  right  was  granted.  December  12,  1912,  Grier 
assigned  this  lease  to  James  G.  Berryhill,  Jr.,  and  Charles 
Wagner,  plaintiff  herein ;  and  Wagner  subsequently  acquired 
the  interest  therein  of  Mr.  Berryhill.  Under  this  lease,  plain- 
tiff Wagner  proceeded  to  haul  sand  from  the  sand  bar  in  the 
river  over  and  across  the  right  of  way  demised.  Afterwards, 
Waldo  &  Waldo  traded  this  land  to,  and  for  a  stock  of  goods 
owned  by,  Glick  &  Rife,  a  copartnership  doing  business  at 
Lone  Tree,  Iowa ;  but,  Glick  &  Rife  being  in  financial  straits, 
the  title,  for  convenience,  was  taken  in  the  name  of  the  Lone 
Tree  Savings  Bank,  as  trustee,  for  Glick  &  Rife.  During  this 
time,  Glick  purported  to  represent  the  partnership,  and  col- 
lected rent  under  the  Waldo  &  Waldo  lease  from  the  plaintiff. 
He  importuned  the  plaintiff  to  take  a  lease  upon  the  entire 
parcel  of  ground.  On  or  about  May  26,  1913,  Glick  came  to 
Des  Moines,  stating  that  he  represented  the  partnership  of 
Glick  &  Rife,  and  negotiated  with  Wagner  a  new  lease  cover- 
ing the  whole  ground. 

All  of  the  rights  granted  in  the  Waldo  &  Waldo  lease 
were  included  in  the  new  lease,  and  plaintiff  claims  there  was 
a  mutual  understanding  between  Wagner,  lessee,  and  Glick, 
representing  Glick  &  Rife,  that  the  new  lease  should  cancel 
and  terminate  the  old  lease.  The  new  lease  was  executed  and 
acknowledged  by  Glick  upon  behalf  of  the  partnership.  The 
rent  payable  under  the  old  Waldo  &  Waldo  lease  was  $200 
per  year,  while  the  rent  reserved  under  the  new  lease  was 
$300  a  year.  The  land,  as  before  stated,  was  first  bottom ;  it 
overflowed,  was  almost  inaccessible  and  only  a  small  portion 
thereof  was  susceptible  of  cultivation. 

Upon  the  execution  of  the  new  lease,  Wagner  paid  the  first 
year's  rent  of  $300  by  a  check  for  $200,  and  by  note  of  $100, 
payable  to  the  order  of  Glick  &  Rife,  which  note  was  after- 
wards assigned  for  collection  to  the  Lone  Tree  Savings  Bank, 
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agent  and  trustee  for  Qliek  &  Rife,  to  whom  Wagner  made 
payment  of  the  note.  The  proceeds  of  the  first  year's  rent 
were  fully  accounted  for  by  Qlick  to  Mr.  Eife,  sometime  be- 
tween June  and  September,  1913. 

On  or  about  November  25,  1913;  defendants  Rife  and 
Kirchner  came  to  Des  Moines  to  see  if  they  could  not  get 
Mr.  Wagner  to  relinquish  the  option  contained  in  the  new 
lease  for  an  extension  or  renewal  thereof,  it  appearing  that 
Rife  had  a  chance  to  sell  the  land,  provided  the  option  on 
the  part  of  Mr.  Wagner  to  renew  the  lease  could  be  done  away 
with.  At  that  time,  Mr.  Rife  said  that  Glick  had  no  right 
to  execute  the  lease  for  the  firm.  He  declared,  however,  that 
he  desired  to  see  if  he  could  not  make  arrangements  with  Wag- 
ner for  a  waiver  by  the  latter  of  the  right  to  renew  the  lease. 
It  was  finally  agreed  that,  if  Rife  would  pay  Wagner  $300 
on  or  before  December  31, 1913,  Wagner  would  waive  his  right 
to  a  renewal  of  the  lease,  and  a  written  contract  was  entered 
into  to  that  effect,  signed  by  both  Wagner  and  Rife.  Rife 
did  not  sell  the  land,  nor  did  he  exercise  his  right  under  the 
contract  last  referred  to.  On  August  9,  1913,  however,  he  had 
acquired  Glick 's  interest  in  the  land  and  had  taken  from 
Glick  an  assignment  of  Glick 's  interest  in  the  new  lease. 

It  seems  that,  at  about  the  time  of  the  execution  of  the 
contract  of  November  25,  1913,  waiving  the  right  to  renew, 
Rife  made  an  arrangement  with  Kirchner  that  Kirchner 
should  collect  the  rent  on  the  land  in  question  from  Wagner 
and  apply  the  same  on  indebtedness  owing  by  Rife  to  Kirch- 
ner. During  the  spring  of  1914,  Kirchner  wrote  to  Wagner 
asking  for  the  payment  of  the  rent,  and  demanded  payment  of 
$500.  Wagner  responded  that  the  rent  reserved  in  the  new 
lease  was  only  $300,  to  which  Kirchner  replied  that  he  was 
also  wishing  to  collect  the  rent  under  the  old  lease.  Wagner 
refused  to  pay  the  rent  under  the  old  lease,  which  he  claims 
was  canceled  when  the  new  lease  was  entered  into,  but  offered 
to  pay  the  rent  reserved  under  the  new  lease,  which  was 


X 


628  Wagner  v.  Glick.  [177  Iowa 

refused.  Further  correspondence  between  counsel  for  Mr. 
Rife  and  Mr.  Wagner  ensued,  resulting  in  the  service  upon 
Wagner  of  a  notice  to  quit,  that  being  preliminary  to  the 
proposed  action  on  the  part  of  Mr.  Rife  to  oust  Wagner  from 
the  premises  because  of  his  refusal  to  pay  rent  under  the  old 
lease,  as  well  as  under  the  new  lease.  Thereupon,  plaintiff 
made  a  tender  to  the  defendant  of  the  amount  due  under  the 
new  lease,  which  was  refused.  Wagner  has  always  been  ready, 
willing  and  able  to  pay  the  rent  under  the  new  lease.  To 
save  himself  from  being  ousted  by  an  action  at  law,  and  to 
secure  a  more  speedy  adjudication  of  the  controversy  between 
the  parties,  this  suit  was  accordingly  brought  by  the  plaintiff 
for  the  reformation  of  the  lease,  so  as  to  make  the  same  state 
that  the  old  Waldo  &  Waldo  lease  was  canceled. 

It  should  be  said  also  that  defendant  claims  that  plaintiff 
paid  rent  under  the  old  lease  for  the  year  following  the  making 
of  the  new  lease.  The  rent  paid  on  March  2,  1913,  on  the  old 
lease,  was  rent  in  advance,  and  paid  up  to  March,  1914.  This 
payment  was  before  the  execution  of  the  new  lease,  which  was 
in  November,  1913.  Plaintiff  paid  the  first  year's  rent  under 
the  new  lease  in  advance*  There  is  evidence  that,  when  the 
new  lease  was  drawn,  plaintiff  did  not  object  to  continuing 
paying  the  rent  he  had  paid  for  the  current  year,  so  that 
plaintiff  did  pay  the  $200  under  the  old  lease  before  the  exe- 
cution of  the  new,  and  payment  under  the  new  lease  would 
cover  at  least  a  part  of  the  time  for  which  he  had  already 
paid  rent  under  the  old  lease.  Plaintiff  and  his  witnesses 
testify  that  it  was  talked  and  agreed  that  the  old  lease  should 
be  canceled  upon  the  execution  of  the  new.  Defendant  Rife 
testified  that  it  was  the  understanding,  when  the  new  lease 
was  drawn,  that  the  rent  for  the  future  should  be  under 
both  leases,  $500.  Plaintiff,  Wagner,  made  tender  of  the  rent 
under  the  new  lease,  July  1,  1914.  Defendant  Rife  served 
notice  to  quit  on  June  26,  1914. 

1.  As  to  the  ruling  on  the  application  of  defendant  Rife 
for  a  change  of  place  of  trial,  the  appellee  contends  that  the 
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ruling  is  not  appealable.    Appellant  concedes  that  an  appeal 

would  not  lie  from  the  order  overruling  the 
^*  o?actfoi/^VS*  motion  for  change  of  place  of  trial,  but  claims 
mauon  of  f^eT  *^^^  *^®  ruling  is,  nevertheless,  subject  to  re- 
view on  appeal  from  final  judgment  in  the 
case,  and  in  support  of  this  proposition  cites  Kell  v.  Lund, 
99  Iowa  153 ;  Wixom  v.  Hoar,  158  Iowa  426 ;  Bennett  v.  Carey, 
57  Iowa  221 ;  Jones  v.  Chicago  <&  N.  W.  B.  Co.,  36  Iowa  68 ; 
Fergusons  v.  Dams  County,  51  Iowa  220 ;  AUerion  v.  Eldridge, 
56  Iowa  709. 

On  the  merits  of  the  ruling,  appellant  contends  that  the 
action  is  brought  for  the  reformation  of  a  contract,  and  for  an 
injunction,  and  contends  that  it  is  not  brought  for  the  deter- 
mination of  a  right  or  interest  in  land  or  for  the  recovery  of 
real  property;  that  the  action  is  based  upon  a  contract,  and 
that  such  actions  are  considered  transitory,  although  they  con- 
cern land.  In  support  of  these  propositions,  they  cite  40  Cyc. 
58,  62;  State  v.  Goodrich  (Mo.),  142  S.  W.  300;  MacOregor 
V.  MacOregor,  9  Iowa  65,  78,  79;  34  Cyc.  964;  BetheU  v. 
BetheU,^2  Ind.  318.  On  the  other  hand,  appellee  contends 
that  the  suit  is  for  the  determination  of  a  right  or  interest  in 
real  property,  and,  the  real  property  being  situate  in  Polk 
County,  the  suit  was  properly  brought  there.  Code  Section 
3491.  Booth  V.  Bradford,  114  Iowa  562 ;  Epperly  v.  Fergvr 
son,  118  Iowa  47 ;  Donaldson  v.  Smith,  122  Iowa  388 ;  Brad- 
ford V.  Smith,  123  Iowa  41 ;  Long  v.  Garey  Invest.  Co.,  135 
Iowa  398;  Siniihem  Pac.  R.  Co.  v.  Pixley,  103  Cal.  118  (37 
Pac.  194) ;  40  Cyc.  57. 

The  MacGregor  case  involved  a  question  as  to  whether  the 
courts  can  sustain  the  jurisdiction  of  naked  questions  of  titles 
to  land  beyond  the  limits  of  the  state,  and  it  was  held  that 
the  jurisdiction  of  a  court  of  equity  is  sustainable  wherever 
the  person  of  defendant  may  be  found,  in  cases  of  trusts,,  of 
fraud  and  of  contract,  even  though  the  lands  may  be  aflPected 
by  the  decree.  See,  also,  SuMvan  v.  Kenney,  148  Iowa 
361,  387. 
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In  appellant's  citation  from  40  Cyc.  58,  at  59,  the  mle 
is  stated  thns: 

''The  action  must  be  brought  where  the  land  lies  if  these 
two  things  concur :  (1 )  If  the  subject  of  inquiry  is  a  right  or 
interest  in  the  land;  and  (2)  if  the  judgment  in  the  case  will 
operate  directly  upon  this  right  or  interest.  But  the  action, 
under  this  doctrine,  is  not  within  the  rule,  although  its  subject 
of  inquiry  is  such  right  or  interest,  if  the  judgment  operates 
merely  in  personam.  The  result  is  to  distinguish  actions  'for 
the  determination '  of  an  interest  in  land  from  actions  which 
involve  the  determination  of  sudi  an  interest,  but  will  take 
effect  in  an  injunction  commanding  defendant  to  do  an  act 
which  can  be  done  by  him  within  the  jurisdiction  of  the  court, 
or  in  a  judgment  for  pecuniary  damages  for  breach  of  a 
contract. '* 

We  think  the  action  is  for  the  determination  of  a  right  or 
interest  in  real  property.  The  defendant  claims  that  these 
leases  are  both  terminated  and  forfeited  for  failure  on  plain- 
tiff's yart  to  pay  the  rent.  This  is  on  the  theory  that  both 
leases  are  in  force.  If  the  agreement  was  that  the  first  lease 
was  canceled  by  the  execution  of  the  second,  or  if  the  first  is 
merged  in  the  second,  there  could  be  no  forfeiture,  as  claimed 
by  defendant.  If  the  second  lease  is  reformed  as  asked,  plain- 
tiff would  still  retain  possession  of  the  property.  If  the  lease 
is  not  reformed,  then,  under  defendant's  contention  that  there 
has  been  a  forfeiture  for  nonpayment  of  rent,  it  might  result 
in  plaintiff's  being  ousted  from  the  possession,  and  in  that 
case,  his  entire  interest  in  the  real  estate  would  terminate.  So 
that  upon  the  result  of  this  suit  depends  the  question  as  to 
the  determination  of  plaintiff's  entire  interest  in  the  real 
estate  under  the  leases.  It  directly  determines  the  interest  in 
the  land.    40  Cyc.  57. 

Defendant  contends  that  plaintiff  is  not  entitled  to  an 
injunction  to  prevent  the  commencement  of  an  action  to  re- 
cover possession  of  the  land  from  plaintiff.  Without  refer- 
ring to  that  question  just  now,  it  is  clear  that  plaintiff  would 
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not  be  entitled  to  such  injunction  unless  he  shows  that  he  is 
entitled  to  a  reformation  of  the  lease.  The  real  estate  in* 
question  is  situate  in  Polk  County.  The  suit  at  bar  affects 
this  real  estate.  The  purpose  of  this  suit  is  to  determine  the 
right,  interest  and  estate  of  the  plaintiff.  The  plaintiff  claims 
that  he  is  the  owner  of  a  leasehold  estate  in  all  of  the  land  of 
defendant  under  the  new  lease  for  a  term  of  years.  The 
defendant  claims:  First,  that  he  is  not  bound  by  this  lease, 
for  that  the  same  was  not  executed  by  him,  but  by  one  Glick 
who  acted  without  his  knowledge  or  consent;  second,  if  it 
should  be  held  that  his  acts  and  conduct  amounted  to  an 
adoption  of  the  lease  and  a  ratification  of  the  act  of  Glick  in 
executing  the  same,  then  that  a  prior  lease  has  always  been 
and  is  now  in  force  between  the  parties,  and  that  the  rights  of 
the  parties  are  to  be  determined  by  a  consideration  of  both 
leases.  The  plaintiff  claims  that  the  old  lease  was  terminated 
by,  and  merged  in,  the  new  lease,  and  has  refused  to  pay  rent 
except  imder  the  latter  lease.  Because  of  plaintiff  !s  failure 
and  refusal  to  pay  rent  under  the  old,  as  well  as  the  new, 
lease,  defendant  lessor  undertook  to  evict  plaintiff  lessee  from 
the  premises,  serving  upon  him  a  notice  to  quit.  Whereupon, 
the  plaintiff  lessee  brought  the  present  suit  for  the  reforma- 
tion of  the  new  lease,  so  as  to  speak  unequivocally  the  true 
understanding  of  the  parties  and  the  determination  of  the 
right,  interest  and  estate  of  the  plaintiff  in  the  premises  in 
question.  As  stated,  the  defendant  Bife  is  a  resident  of 
Winnebago  County,  Iowa. 

Section  3491,  Code,  1897,  reads: 

''Actions  for  the  recovery  of  real  property,  or  of  an  estate 
therein,  or  for  the  determination  of  such  right  or  interest,  or 
for  the  partition  of  real  property,  must  be  brought  in  the 
county  in  which  the  subject  of  the  action  or  some  part  thereof 
is  situated." 

Appellant  contends  that  the  other  cases  cited  by  appellee 
are  not  in  point,  because  they  involved  the  determination  of 
some  right  or  interest  in  real  estate  directly.    What  we  have 
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said  indicates  that  such  is  the  case  here,  and  that  the  suit  is 
not  to  determine  matters  merely  collateral.  We  think  the 
court  did  not  err  in  overruling  defendant's  application  for 
change  of  place  of  trial. 

2.  It  is  next  contended  by  appellant  that  the  evidence 
did  not  warrant  the  court  in  reforming  the  new  lease.  This 
is  really  the  more  important  point  in  the  case,  and  is  a  fact 

question.    Some  of  the  facts  have  been  already 

^'  f^Svi'^TB?^  noticed.    Without  setting  out  the  evidence  at 

Ske^degrSeof    any  length,  it  is  our  conclusion,  after  reading 

veiy  prepared     the  entire  record,  that  plaintiff  has  made  out 

lease.  >  1-  .  .  _ 

his  case  by  that  clear  and  convincing  evidence 
required  in  such  cases.  The  testimony  of  plaintiff  and  another 
witness  is  direct  and  positive  that  it  was  the  talk  and  agree- 
ment that  the  new  lease  should  supersede  the  old  one ;  that  the 
rental  was  to  be  $100  additional  to  that  mentioned  in  the  old 
lease,  and  that  the  new  lease  was  to  cover  the  entire  property 
and  the  old  one  be  canceled.  In  addition  to  this,  some  of  the 
circumstances  strengthen  this  view.  The  first  lease  demised 
only  a  right  of  way,  the  right  to  take  sand  from  the  river, 
and  the  use  of  an  old  house  on  the  land  of  the  lessor.  The 
new  lease  demised  all  of  the  land,  together  with  all  the  build- 
ings  and   improvements,    and   included   all   that  had   been 

demised  in  the  first  lease.    This  is  at  least  a 

8.    LtANDLOBD  AND  .  .  v  x*  1     •     j.*i»9         i     • 

tenant: leases:  Circumstance  corroborating  plaintiffs  claim, 

if,  indeed,  as  a  matter  of  law,  the  old  lease 
was  not  merged  in  the  new  one,  as  claimed  by  plaintiff.  The 
writing  as  drawn  does  not  express  the  real  intention  of  the 
parties.  Under  such  circumstances,  a  reformation  may  be 
had.  Day  v.  Dyer,  171  Iowa  437,  450.  There  are  other  cir- 
cumstances favoring  plaintiff's  claim,  and  there  are  some  cir- 
cumstances tending  to  sustain  the  defendant's  contention. 
The  plaintiff  seems  to  have  paid  rent  under  both  leases  in 
1913.  This  is  a  circumstance  against  him,  and,  had  he  paid 
the  $200  rental  and  the  $300  rental  at  the  same  time,  we  would 
consider  the  circumstance  a  strong  one.    The  force  of  this  is 
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weakened  somewhat  by  the  fact  that  the  $200  rent  under  the 
first  lease  was  paid  before  the  second  lease  was  executed,  and 
even  before  negotiations  in  regard  to  the  second  lease  were 
begun.    Under  the  first  lease,  the  rent  was  payable  in  advance 
on  March  2d  of  each  year.    About  March  2, 1913,  plaintiff  paid 
this  $200.    After  this,  negotiations  were  begun  looking  to  the 
formation  of  a  new  lease  that,  as  plaintiff  claims,  should 
einbrace   all  the   land   in   controversy.    The  parties   finally 
reached  an  agreement  about  May  26,  1913,  under  the  terms 
of  which  $300  was  to  be  paid  down  upon  the  execution  of  the 
agreement,  and,  on  the  29th  day  of  March  of  each  year  fol- 
lowing, plaintiff  was  to  pay  $150  in  money  and  give  his  note 
for  $150  due  in  six  months.    Plaintiff  was  not  allowed  any 
credit  under  the  new  lease  for  the  unearned  portion  of  the 
rent  paid  in  advance  under  the  old  lease.    Plaintiff  contends 
that  this  shows  merely  that  Glick  drove  what  at  the  time 
appeared  to  be  a  good  bargain.    But  we  think  no  more  can  be 
claimed  for  this  than  that  plaintiff  paid  $300  on  May  26th,  and 
was  not  allowed  any  rebate  by  reason  of  the  fact  that  the  new 
lease  was  dated  and  related  back  to  March  29th.    Taking  the 
entire  record  together,  it  is  our  conclusion  that  the  evidence 
is  sufficient  to  sustain  the  trial  court's  finding  as  to  the 
reformation. 

3.  The  defendant  has  assigned  as  error  and  argued  the 
proposition  that  the  trial  court  erred  in  overruling  defend- 
ant's demurrer  to  the  petition.    The  petition  was  not  otherwise 

attacked.    It  seems  to  be  the  rule  that  this 

*'  imiirrerYerro-"    matter  is  waived  by  filing  an  answer.    Code, 

answeringover :  Scctions  3564  and  3565 ;  Frum  V.  Keeney,  109 

Iowa  393 ;  Stdlivan  v,  Kenney,  148  Iowa  361, 
370.  Some  other  questions  are  argued,  but  those  already  no- 
ticed are  decisive  of  the  case.  We  are  of  opinion  that  the 
trial  court  rightly  decided  the  case,  and  the  judgment  is  there- 
fore— Affirmed. 

Evans,  C.  J.,  Debmeb  and  Weaver,  JJ.,  concur. 
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Falk  J.  YouNKEB,  Appellant,  v.  R.  R.  McCutchen  et  al., 

Appellees. 

PABT7  WALLS:     Character  of  Walls — ^Tenant's  Blglit  to  Semove 

1  Buildings — ^Effect.  The  walls  of  a  building,  constructed  hj,  a 
lessee  under  right  to  remove  the  same  at  the  termination  of  the 
lease,  may  nevertheless  become  ''party  walls." 

PABTY  WAUiS:    Character  of  Walla— Long-Contiinied  TTse.    A  sub- 

2  stantial  two-story  wall,  approximately  on  the  line  separating  the 
properties  of  two  lot  owners,  and  for  18  years  used  in  common  by 
such  owners  or  their  tenants,  cannot  be  considered  of  such  tem- 
porary character  as  to  necessarily  prevent  it  from  becoming  a 
''party  wall,"  though  it  was  originally  erected  by  a  tenant  under 
right  of, removal. 

j^ABTT  WALLS:    Contributioii — Statatee.    Principle  recognized  that, 

3  in  the  absence  of  contract,  an  adjoining  lot  owner  may  not  be 
compelled  to  contribute  to  the  cost  of  a  party  wall  except  under 
the  methods  prescribed  by  the  "party  wall"  statutes.  (Sees. 
2994-3002,  inc.,  Code,  1897.) 

PABTY  WALLS:    Contribution— Beconstmcted  Walls.    A  lot  owner 

4  who,  on  his  own  initiative,  tears  down  a  party  wall  because  the 
same  is  insufficient  for  his  purpose,  and  rebuilds  the  same  at  his 
own  expense,  cannot  enforce  contribution  from  the  adjoining  lot 
owner  so  long  as  such  adjoining  owner  uses  such  reconstructed 
wall  in  no  different  momner  and  to  no  gretUer  eq^tent  than  he  used 
the  wall  which  was  torn  down.     (Sec.  2999,  Code,  1897.) 

PABT7  WALLS:    Location— Party  Walls  Not  Cotermlnons  wi^  Lot 

5  Lines.  A  wall  may  be  a  party  wall,  even  though  not  located 
exactly  on  the  lot  line  between  the  adjacent  owners.  So  held  where 
the  wall  was,  at  one  end,  wholly  on  the  land  of  one  lot  owner  to 
the  extent  of  2  or  3  inches. 

PABTY  WALLS:    Contribntlon-Iiiitial  Liability— Lessees.    Whether 

6  the  legal  duty  to  reimburse  one  who  has  erected  a  party  wall  at 
his  own  expense  is  the  sole  personal  liability  of  the  one  who  first 
uses  8uch  toall  in  a  substantially  permanent  way  in  common  with 
him  who  erected  it,  even  though  such  first  user  be  only  a  lessee  of 
the  owner  of  the  adjoining  lot,  quaere. 
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Appeal  from  Polk  District  Court. — James  P.  Hewitt,  Judge. 

Friday,  September  29,  1916. 

Action  at  law  brought  by  appellant  to  recover  the  value 
of  one  half  of  what  plaintiff  calls  a  wall  in  common,  owned 
by  and  constructed  at  the  cost  of  the  appellant  and  used  by 
appellee,  and  to  recover  for  the  value  of  nine  inches  of  ground, 
being  one  half  of  the  ground  upon  which  said  wall  is  located. 
Appellant  alleged  in  his  petition  that,  shortly  after  the  plumb- 
ing company  removed  from  defendants'  premises,  and  when, 
as  he  says,  it  had  no  longer  any  right  in  or  to  the  use  of  the 
premises  nor  the  building  situated  thereon,  the  defendants 
used  and  are  using  the  west  wall  of  plaintiff's  building  up  to 
the  top  of  the  second  floor  thereof,  being  a  distance  of  42  feet, 
as  a  wall  in  common,  or  party  wall,  and  that  it  is  the  east  wall 
of  the  building  on  their  premises ;  that  defendants  have  made 
openings  in  said  wall,  inserted  joists  and  timbers  for  the 
building,  and  removed  bricks  therefrom ;  that  they  have  failed 
and  refused  to  pay  plaintiff  the  value  of  so  much  of  said  wall 
as  they  are  using  as  a  wall  in  common,  and  for  nine  inches, 
or  one  half,  of  the  ground  upon  which  said  wall  is  located; 
that  the  value  of  the  wall  as  used  by  defendants  is  $750,  and 
the  value  of  the  nine  inches  of  ground,  $1,125.  Trial  was  had 
to  the  court  without  a  jury.  At  the  close  of  the  evidence, 
defendants  moved  that  plaintiff's  petition  be  dismissed,  and 
the  motion  was  sustained.  Judgment  was  rendered  against 
plaintiff  for  costs,  and  he  appeals. — Affirmed, 

Strode  &  Wallace  and  Miller  &  WaJJmgfordy  for 
appellant. 

Cummins,  Hume  &  Bradshaw,  for  appellees. 

Preston,  J. — The  case  is  somewhat  complicated,  but  the 
facts  are  not  in  dispute.  There  was  some  evidence  intro- 
duced, but  the  facts  are  shown  largely  by  the  pleadings  and 
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the  admissions  therein  and  the  stipulations  of  counsel.  That 
there  may  be  a  better  understanding  of  the  situation,  we 
attach  a  plat  of  the  properties  in  controversy. 
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The  plaintiff  and  defendants  bought  their  properties  at 
about  the  same  tirne^  in  November,  1906.  The  defendants 
claim  that  the  wall  between  the  properties  is  a  party  wall, 
under  Section  2999  of  the  Code,  to  be  later  referred  to,  and, 
as  we  understand  it,  appellant  claims  it  to  be  a  party  wall, 
under  Code  Section  2994  and  other  sections  of  the  statute; 
though  in  his  reply  argument  he  claims  that  the  east  wall  was 
at  no  time  a  party  wall,  but  that,  if  it  was  such,  that  charac- 
teristic of  the  wall  was  lost  when  the  appellees  and  appellant 
entered  into  the  contract  fixing  the  dividing  line  and  made  the 
conveyances  to  each  other  which  put  almost  all,  if  not  all,  of 
this  wall  on  plaintiff's  premises.  No  mention  is  made  in  that 
contract  and  the  conveyances,  of  the  wall  in  question.  The 
contracts  fixing  the  dividing  line  and  the  conveyances  to  each 
other  were  executed  May  7,  1907.     Plaintiff  purchased  his 
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property  of  one  Bertha  Clapp  Harbach.  On  said  May  7, 
1907,  plaintiff  was  the  owner,  and,  by  and  through  his  tenants, 
was  in  possession  of  his  property,  which  is  described : 

*'The  east  1/3  of  Lot  1  and  of  the  North  Vs  of  Lot  2  in 
Block  1  of  the  town  of  Fort  Des  Moines,  now  within  the  cor- 
porate limits  of  the  city  of  Des  Moines,  Polk  County,  Iowa." 
Plaintiff's  property  comprised  two  business  lots  fronting 
north  on  Locust  Street,  and  the  business  lots  were  locally 
known  as  712  and  714  Locust  Street.  There  was  a  public 
alley  east  of  it,  and  the  property  extended  south  from  Locust 
Street  88  feet.  The  building  on  the  property  was  80  feet 
deep,  leaving  a  private  alley  8  feet  wide  in  the  rear.  On 
the  date  last  mentioned,  defendants  were  owners  in  fee  and 
by  their  tenants  were  in  possession  of  their  property  described 
as  follows: 

''The  middle  1/3  of  Lot  1  and  of  the  north  Vs  of  Lot  2, 
in  Block  1  of  the  town  of  J^ort  Des  Moines,  now  within  the 
corporate  limits  of  the  city  of  Des  Moines,  Polk  County, 
Iowa." 

This  parcel  of  land  also  comprised  two  business  lots, 
fronting  north,  adjoining  on  the  west  the  plaintiff's  property. 
Defendants.'  lots  were  locally  known  as  716  and  718  Locust 
Street,  716  being  east  of  718.'  There  were  buildings  upon  both 
plaintiff's  and  defendants'  properties,  partly  two  story  and 
partly  one  story.  After  plaintiff  purchased  his  property,  it 
was  learned  that  the  frontage  on  Locust  Street  from  the  alley 
to  Eighth  Street  was  about  2  feet  more  than  132  feet,  as 
then  supposed;  that  there  was  some  dispute  as  to  the  west 
boundary  line  of  the  property  described  in  his  contract  of 
purchase;  the  frontage  was  divided  equally  by  the  three  lot 
owners  so  that  appellant  owned  l^,  or  44.72  feet  west  of  the 
alley  and  defendants  owned  44.72  feet  next  west ;  and  on  May 
7,  1907,  a  written  contract,  before  referred  to,  was  entered 
into,  fixing  the  boundary  line  between  appellant's  and  appel- 
lees' properties. 

The  contract  of  May  7th  was  signed  by  plaintiff  and 
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defendants  and  their  wives,  and  by  plaintiff's  grantor,  Bertha 
Clapp  Harbach.  The  contract  established  a  line  44  feet  and 
6  19/24  inches  west  of  the  east  line  of  Lot  1;  and  north  %  of 
Lot  2,  as  the  boundary  line  between  the  properties,  and  each 
party  quitclaimed  to  the  other  the  real  estate  lying  on  the 
other  side  so  established.  But  no  mention  was  made  in  this 
agreement  or  in  any  agreement  entered  into  between  the  plain- 
tiff and  defendants  of  or  concerning  the  party  wall  then  and 
theretofore  separating  the  buildings  upon  the  adjoining  lots. 

As  the  east  side  of  the  east  wall  of  the  old  building. 
No.  716  Locust  Street  (defendants'  east  lot),  was  .4  of  a 
foot,  or  4.8  inches,  east  of  the  newly  established  dividing  line 
at  the  rear,  and  as  it  veered  slightly  to  the  east  as  it  approached 
Locust  Street,  until,  at  the  south  line  of  Locust  Street,  its 
east  side  was  .9  of  a  foot,  or  10.8  inches  east  of  said  newly 
established  dividing  line,  this  newly  established  dividing  line 
cut  off  most  of  the  east  wall,  and,  at  the  front,  2  or  3  inches 
of  the  building.  No.  716.  In  other  words,  most  of  the  old 
wall  and  2  or  3  inches  of  the  building  itself,  near  Locust 
Street,  were  thus  made  to  extend  over  and  to  rest  upon  the 
plaintiff's  lot.  For  this  reason,  as  defendants  claim,  and  for 
the  reason  that  the  Des  Moines  Plumbing  Company  still  held  a 
lease  of  said  building  which  did  not  expire  until  April  1,  1910, 
the  following  provisions  ^ere  incorporated  in  the  agreement, 
to  wit : 

*'This  agreement  and  conveyance  is  made  subject  to  the 
lease  or  leases  now  l^eld  by  the  Des  Moines  Plumbing  Com- 
pany, covering  a  portion  of  the  premises  hereinbefore  de- 
scribed, and  is  not  in  any  way  to  affect  or  disturb  any  rights 
of  said  Des  Moines  Plumbing  Company  which  have  been 
heretofore  acquired  upon  said  lease  or  leases,  or  which  have 
been  acquired  by  it,  by  possession  and  occupancy  of  said 
premises,  or  any  part  thereof, 

''Neither  shall  this  agreement  convey  or  give  any  right 
whatsoever  to  the  said  Bertha  Clapp  Harbach  and  Falk  J. 
Younker,  or  either  of  them,  their  successors  or  assigns,  to  any 
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lease  or  leases  with  the  Des  Moines  Plumbing  Company,  nor 
to  collect  or  receive  any  part  or  portion  of  the  rents  payable 
by  said  company  under  said  lease  or  leases,  or  any  part  of 
the  premises  now  occupied  by  it  thereunder ;  but  the  said  R.  R. 
McCutchen  and  W.  F.  Mitchell,  their  successors  or  assigns, 
shall  have  the  same  right  to  said  rents,  and  to  collect  and 
receive  the  rents  hereafter  payable  by  said  Des  Moines  Plumb- 
ing Company,  its  successors  or  assigns,  under  said  lease  or 
leases,  for  the  use  and  occupancy  of  any  part  of  the  said 
premises  now  occupied  by  the  said  Des  Moines  Plumbing 
Company  thereunder,  until  the  expiration  of  the  period  cov* 
ered  by  said  lease  or  leases,  as  though  this  agreement  had  not 
been  made." 

At  the  time  this  contract  was  executed,  defendants'  prop- 
erty. No.  716  Locust  Street,  was  occupied  by  the  Des  Moines 
Plumbing  &  Heating  Company,  a  copartnership  composed  of 
W.  M.  Kubec  and  C.  W.  Rosene,  under  a  10-year  written 
lease  from  the  former  owner  of  the  property,  one  Sarah  A. 
Clapp.  The  lease  will  be  referred  to  later.  Some  15  years 
before  the  date  of  the  contract  fixing  the  dividing  line,  or  on 
October  1,  1892,  Sarah  A.  Clapp,  the  then  owner  of  the 
premises  now  owned  by  defendants,  had  made  an  8-year  lease 
of  the  premises  No.  716  Locust  Street  to  one  C.  W.  Fowler, 
which  lease  expired  April  1, 1900.  The  Fowler  lease  provided 
that  the  lessee  **  agrees  not  to  sell,  assign  or  transfer  this  lease, 
nor  underlet  said  premises,  or  any  portion  thereof,  without 
the  written  consent  of  the  lessor."  Another  paragraph  of  the 
lease  provides  that  the  lessee  **  agrees  to  erect  a  building,  to 
be  used  for  plumbing  and  gas  fitting  purposes  on  said  prem- 
ises." Another  paragraph  of  the  lease  provides  that  the' 
lessee  reserves  the  right  **upon  the  termination  of  this  lease, 
to  remove  the  buildings  from  said  premises  provided  he  has 
complied  with  the  covenants  and  agreements  herein  contained ; 
otherwise  the  same  shall  remain  as  security  for  the  perform- 
ance and  discharge  thereof." 

Fowler  built  the  building  No.  716  shortly  after  he  leased 


640  TouNKBR  V.  McCuTCHBN.  [177  Iowa 

the  premises,  and  plaintiff  in  his  petition  alleges  that  he  built 
it  in  compliance  with  said  written  lease.  Defendants,  in  their 
answer,  admit  that  Fowler  built  the  building  in  the  summer  of 
1892.  Kubec;  one  of  the  occupants,  testified  that  he  had  been 
a  member  of  the  Des  Moines  Plumbing  &  Heating  Company 
for  19  or  20  years  and  that  Fowler  built  the  building  and  that 
the  plumbing  company  went  into  the  property  in  the  early 
90 's.  The  10-year  lease  before  referred  to,  from  Sarah  A. 
Clapp  to  the  plumbing  company  for  the  property  known  as 
716  Locust  Street,  began  April  1,  1900,  and  expired  April  1, 
1910.  The  lessee  named  in  and  who  subscribed  this  lease  is 
the  Des  Moines  Plumbing  Company,  and  appellees  regard  it 
as  important  that  in  this  lease  the  premises  are  described  as 
real  estate*  is  usually  described,  with  no  reservation  of  or 
reference  to  the  ownership  of  the  brick  building  located 
thereon.  The  plaintiff  alleges  in  his  petition  that  the  Des 
Moines  Plumbing  Company,  a  partnership  consisting  of  C.  W. 
Bosene  and  W.  M.  Kubec,  sometime  during  the  year  1895, 
with  the  consent  of  the  lessor,  succeeded  to  all  the  rights  of 
the  lessee,  C.  W.  Fowler,  in  and  to  the  8-year  lease  and  the 
building  erected  by  said  Fowler.  This  is  denied  by  the  an- 
swer, and  defendants  specifically  deny  that  the  Des  Moines 
Plumbing  Company,  or  any  person,  firm  or  corporation  other 
than  the  owner  in  fee  of  the  leased  premises,  viz.,  the  said 
Sarah  A.  Clapp,  became  the  owner  of  said  building  upon  the 
termination  of  said  lease.  While,  as  above  stated,  plaintiff 
alleges  in  his  petition  that  the  plumbing  company,  with  the 
consent  of  the  lessor,  succeeded  to  the  rights  of  Fowler,  there 
is  no  evidence  in  the  record  of  the  assignment  of  the  8-year 
lease  by  Fowler  to  the  plumbing  company  or  its  members  or 
to  anyone,  nor  is  there  any  evidence  in  the  record  of  the 
written  consent  of  the  lessor,  Sarah  A.  Clapp,  to  an  assign- 
ment of  that  lease,  nor  of  her  verbal  consent  to  an  assignment 
of  it,  and  there  is  nothing  to  show  that  Mrs.  Clapp  ever 
waived  any  provision  of  the  lease.  It  should  be  noticed  also 
that  the  10-year  lease  was  granted  to  the  Des  Moines  Plumb- 
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ing  Company,  a  different  party  from  C.  W.  Fowler,  who  was 
the  lessee  of  the  prior  8-year  lease  j  and  the  lease  to  the  plumb- 
ing company  gives  no  title  to  or  right  of  removal  of  the  brick 
building  located  upon  the  premises.  There  is  nothing  in  the 
10-year  lease  itself  showing  it  to  be  a  renewal  or  extension 
of  the  8-year  lease,  and  nothing  to  show  that  the  plumbing 
company  was  the  vendee  of  Fowler  of  the  building  built  by 
him,  or  the  assignee  of  his  conditional  right  to  remove  said 
building  at  the  termination  of  his  lease.  The  situation  re- 
mained the  same  from  May  7,  1907,  until  July  12,  1909,  when 
the  plaintiff,  having  in  the  fall  of  1908  acquired  a  deed  from 
his  vendor,  Bertha  Clapp  Harbach,  and  being  about  to  erect 
a  new  brick  building  upon  his  lots  three  stories  in  height 
with  a  basement  under  it,  by  written  agreement  of  said  date 
plaintiff  purchased  from  the  Des  Moines  Plumbing  &  Heat- 
ing Company,  lessee,  a  right  to  remove  that  portion  of  the 
building  No.  716  Locust  Street  which  extended  east  of  the 
dividing  line  theretofore  agreed  upon  by  the  owners  of  the 
properties  and  to  build  the  west  wall  of  his  new  building  upon 
the  dividing  line  theretofore  established  by  the  fee  owners. 
This  agreement  provided,  among  other  things,  as  follows: 

**And  the  said  party  of  the  second  part  (the  plaintiff) 
will,  at  his  own  cost  and  expense,  insert  the  joists  that  reach 
said  new  wall  and  attach  the  building  now  occupied  by  the 
party  of  the  first  part  (the  Des  Moines  Plumbing  Company) 
to  the  said  wall  constructed  by  the  party  of  the  second  part, 
and  finish  the  west  surface  of  said  newly  constructed  wall  for 
a  distance  of  two  stories  above  the  ground,  so  that  the  rooms 
in  said  building  and  the  building  now  occupied  by  the  said 
party  of  the  first  part  shall,  as  soon  after  the  completion  of  the 
said  wall  as  possible,  be  left  in  as  good  condition  as  the  same 
are  now  in ;  that  the  party  of  the  second  part  will  do  such  re- 
papering  and  refinishing  on  the  inside  of  the  rooms  now  occu- 
pied by  the  party  of  the  first  part  as  shall  be  necessary  to  leave 
the  same  in  as  good  condition  as  they  are  now  in.    And  the 
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said  party  of  the  second  part  agrees  that  he  will  construct 
said  new  wall  and  perform  the  terms  of  this  contract  as  soon 
as  practicable." 

The  defendants  were  not  parties  to  this  agreement.  Upon 
the  execution  of  this  agreement,  plaintiff  proceeded  to  erect 
his  building.  He  tore  down  the  east  wall  of  defendants'  build- 
ing, a  party  wall  as  is  claimed,  and  undermined  it.  The  con- 
crete foundation,  or  at  least  the  footing  for  the  foundation 
of  the  new  wall,  was  built  so  as  to  project  from  4  to  6  inches 
west  of  the  dividing  line  and  upon  defendants'  property. 
The  brick  wall  of  the  basement,  above  the  foundation,  was 
built  entirely  upon  plaintiff's  ground,  the  west  side  thereof 
abutting  upon  the  dividing  line  agreed  upon  in  the  contract 
of  May  7,  1907,  except  at  the  north  or  Locust  Street  end, 
where  it  was  widened  into  a  pier  3  feet  wide  east  and  west  and 
4^2  feet  long  north  and  south.  17  inches  of  this  pier  pro- 
jects west  of  the  dividing  line  and  over  and  upon  plaintiff's 
lot.  In  accordance  with  the  contract  between  plaintiff  and 
the  plumbing  company,  of  July  12,  1909,  as  plaintiff's  west 
wall  was  being  built,  the  plaintiff  himself  inserted  in  it  the 
joists  of  the  main  floor,  the  second  floor,  and  .the  roof  of  the 
building  No.  716,  and  restored,  or  at  least  partially  restored, 
the  inside  of  the  east  wall  of  said  No.  716,  as  provided  in 
said  contract  with  the  lessee  of  the  building.  On  March  25, 
1910,  the  10-year  lease  of  the  Des  Moines  Plumbing  Company 
of  the  building  No.  716  being  about  to  expire,  and,  as  defend-' 
ants  claim,  in  order  to  settle  and  amicably  to  adjust  the  rights 
of  said  company,  or,  as  it  was  then  styled,  the  Des  Moines 
Plumbing  &  Heating  Company,  if  any  it  had  in  and  to  the 
building,  heating  plant  and  fixtures  in  the  buildings,  the 
defendants  entered  into  a  written  contract  with  the  Des 
Moines  Plumbing  &  Heating  Company  with  reference  thereto. 
This  contract  provides,  among  other  things: 

''Party  of  the  first  part  (Des  Moines  Plumbing  &  Heat- 
ing Company)  does  hereby  sell,  assign  and  transfer  to  the 
parties  of  the  second  part   (R.  R.  McCutchen  and  W.  F. 
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Mitchell)  all  their  right,  title  and  interest  in  and  to  the 
building  now  owned,  and  warranted  to  be  free  from  liens 
and  incumbrances,  and  occupied  by  the  party  of  the  first  part ; 
except  the  party  of  the  first  part  reserves  the  right  to  take 
from  said  building  the  heating  plant,  and  pipes  and  radiators 
connected  with  the  same,  the  glass  and  doors  in  the  present 
front  of  the  first  story  of  said  building,  the  sash  at  the  rear 
end  of  the  present  building  and  the  sash  in  the  front  of  the 
rear  of  the  second  story,  and  the  plumbing  fixtures  on  the  first 
floor." 

About  April  15,  1910,  the  **Des  Moines  Plumbing  Com- 
pany," or  the  "Des  Moines  Plumbing  &  Heating  Company," 
having  surrendered  possession  of  the  building  No.  716  to  the 
successor  of  its  lessor,  the  defendants  herein,  the  latter  com- 
menced and  proceeded  to  remodel  th^  front  thereof,  strengthen 
its  floors,  repair  its  roof,  and  repair  and  redecorate  its  interior 
walls,  without  paying,  or  offering  to  pay,  or  in  any  way 
acknowledging  liability  to,  the  plaintiff  for  any  portion  of  the 
cost  of  the  west  wall  of  plaintiff's  building  with  which  he  had 
replaced  the  old  wall  of  defendant's  building. 

In  making  the  changes  or  repairs  on  their  building, 
defendants  have  not  put  any  basement  thereunder.  Defend- 
ants' building,  No.  716  Locust  Street,  was  built  about  the  year 
1892.  It  was  80  feet  deep.  It  had  no  cellar  or  basement 
under  it,  and,  as  we  understand  it,  there  was  no  cellar  or 
basement  under  plaintiff's  building  until  he  rebuilt.  The 
foundation  of  the  east  wall  of  defendants'  building,  for  its 
full  length,  rested  upon  the  surface,  or  upon  the  ground,  a 
few  inches  below  the  surface  of  the  lot.  For  a  distance  of 
25  feet  south  of  Locust  Street,  the  brick  wall  of  defendants' 
building  was  two  stories  high,  thence  south  20  feet,  it  was 
one  story  high  and  built  of  brick.  For  the  next  19  feet  south, 
it  was  two  stories  high,  the  first  story  built  of  brick,  the  second 
story  built  of  wood ;  2  by  6  studding  or  uprights  resting  upon 
the  top  of  the  brick  wall,  not  lathed  or  plastered,  but  built 
against  the  adjoining  weather  board  wall  of  the  building  to 
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the  east,  No.  714.  There  was  no  space  between  this  wooden 
portion  of  defendants'  wall  and  the  corresponding  wall  to  the 
east:  one  was  built  against  the  other.  The  rear- 16  feet  of  this 
wall,  two  stories  high,  was  built  of  studding,  and  this  portion 
of  the  wall  was  the  wall  for  both  buildings,  716  and  714.  Tes- 
timony shows  that  the  roofs  were  practically  one  roof  over  the 
two  buildings  and  that  there  was  no  division  between  the  two 
roofs.  One  of  plaintiff's  witnesses,  a  general  contractor  whose 
shop  was  the  second  story  of  plaintiff's  building,  No.  716 
Locust  Street,  up  to  the  time  it  was  demolished  by  plaintiff, 
testified : 

*'I  moved  out  just  before  Younker  commenced  to 
improve ;  noticed  the  work  occasionally  as  it  progressed.  He 
tore  down  the  walls  along  the  west  side  of  his  property  and 
built  a  brick  wall  there.  They  sawed  off  the  joists  of  the 
other,  to  my  recollection,  and  let  them  stick  in  on  the  brick 
wall  they  were  building  up,  and  bricked  around  them,  and 
that  held  the  joists.  When  they  built  up  their  wall  to  the 
first  floor,  they  cut  off  the  joists  long  enough  to  stick  into  that 
waU,  and  then  bricked  up.  When  they  came  to  the  second 
floor,  they  did  the  same  thing.  When  they  came  to  the  roof, 
they  did  the  same  thing,  and  I  should  say  they  flashed  the 
roof  on  the  Younker  wall.  It  is  flashed  there  now,  so  that 
Younker 's  new  wall  now,  the  west  wall,  is  the  dividing  wall, 
and  the  east  wall  of  the  building  No.  716  Locust  Street,  back 
80  feet." 

One  of  the  defendants'  witnesses,  who  is  also  a  general 
contractor,  testifies: 

"They  built  in  the  construction  of  our  building  into  their 
wall,  the  whole  distance  of  80  feet.  The  joists  at  the  rear  end 
and  towards  the  rear  of  the  building  reached  to  the  new  wall. 
Probably  all  of  them  did  not  reach.  On  the  short  pieces, 
they  spiked  pieces,  or  nailed  pieces  of  joists  onto  the  sides  of 
them,  and  extended  them  through  so  they  would  reach  into  the 
wall.  I  am  sure  all  the  first  floor  joists  went  into  the  new 
wall.    The  second  story  was  connected  in  the  same  manner. 
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and  the  floor  joists  were  put  into  the  Younker  wall  by 
Younker.  The  ceiling  and  the  roof  were  connected  in  the 
same  manner.  They  finished  the  repairs  of  the  building  and 
put  it  back  in  the  same  condition  it  was  before  they  tore  this 
wall  down.  They  plastered  portions  of  the  brick  wall,  and 
.papered  some  of  them,  and  put  baseboards  along  the  brick  wall 
on  that  side  where  it  had  been  taken  out;  restored  the  build- 
ing practically  in  accordance  with  the  Younker  contract  with 
the  Des  Moines  Plumbing  Company.  The  roof  was  fastened 
on.  I  do  not  think  it  was  counter-flashed.  What  I  mean  by 
'counter-flashed'  is  putting  tin  up  over  the  tarred  and  grav- 
eled roof,  so  as  to  keep  the  water  from  running  down<  behind 
at  any  time.'* 

In  April  or  May,  1910,  soon  after  it  was  vacated  by  the 
plumbing  company,  defendants  commenced  repairing  their 
building,  No.  716.  The  dimensions  of  the  building  were  not 
changed  in  any  particular,  nor  was  the  east  wall  extended  in 
any  direction,  either  up  or  down,  or  north  or  south.  In 
describing  what  they  did,  one  of  the  defendants  testified  as 
follows : 

*  ''After  the  plumbing  company  vacated,  we  put  in  a  new 
plate  glass  front  in  our  building;  put  in  a  new  floor  on  the 
first  floor ;  plastered  all  the  walls  of  the  first  floor ;  a  part  of 
the  first  floor  was  plastered.  We  finished  plastering  the  back 
to  the  rear,  put  new  windows  at  the  rear  to  give  more  light 
and  new  doors,  and  fixed  up  the  sky-light  with  new  glass,  new 
frame  and  painted  it.  We  did  nothing  with  the  east  wall 
except  plastering,  papering  and  painting  it,  except  in  front 
at  the  sidewalk  line  against  the  east  wall,  we  put  in  an  iron 
post  where  there  was  a  wooden  one.  The  iron  post  rested  on 
the  foundation  that  the  wooden  post  rested  on.  Q.  That 
was  all  you  did  with  the  wall!  A.  Yes,  sir;  we  put  in 
some  extra  floor  joists  along  by  the  side  of  some  that  were 
not,  we  considered,  strong  enough,  in  the  way  they  had  been 
spliced,  to  reach  the  brick  wall.  Q.  Where  Younker  had 
spliced  them,  in  some  places  you  put  in  new  solid  ones! 
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A.  Joists.  We  in  no  way  changed  the  size  or  the  shape  of  the 
building,  nor  occupied  any  more  wall  than  before.  Did  not 
increase  the  size  of  the  light  well,  did  not  excavate  under  the 
building.  Our  east  wall  is  no  larger  in  any  dimension  than 
it  was  prior  to  the  Younker  improvement." 

On  cross-examination,  Mr.  Mitchell  said: 

**In  putting  in  these  new  joists  we  took  out  the  brick 
along  the  side  of  the  joists  that  had  been  built  in  and  made 
that  hole  larger  and  stuck  our  joists  into  that  hole  by  the  side 
of  the  other  joists.  We  made  a  new  hole  for  the  new  joists, 
enlarged  the  hole  that  was  therq." 

And  upon  redirect  examination,  he  testified : 

"Q.  Did  you  make  new  holes  or  simply  enlarge  the  holes 
that  Younker  had  already  made  ?  A.  Enlarged  the  holes  that 
were  already-made.  Q.  And  put  those  new  joists  alongside 
of  the  old  ones  which  had  already  run  into  the  wall  f  A.  Yes, 
sir.  Q.  There  were  no  other  joists  put  in  except  those  by 
you?     A.  No,  sir." 

This  testimony  is  not  disputed.  It  was  stipulated  that 
the  surface  area  of  the  Younker  wall,  now  used  as  the  east 
wall  of  defendants'  property,  is  80  feet  by  23  feet,  less  20  b> 
10  feet,  above  the  first  floor  joists.  As  we  understand  it,  the 
20  by  10  feet  just  referred  to  is  the  east  side  of  the  open  court 
or  light  well,  which  now  occupies  and  has  always  occupied  a 
space  in  the  center  of  the  second  story  of  defendants'  build- 
ing. Defendants  allege  that  they  paid  to  the  plumbing  com- 
pany $148.40,  referred  to  in  the  contract  of  March  25,  1910, 
and  permitted  the  plumbing  company  to  occupy  the  premises 
free  of  rent  to  April  15,  1910,  and  claim  that  by  this  they 
paid  the  plumbing  company  for  the  use  of  the  wall  for  which 
plaintiff  is  now  asking  pay,  and  the  evidence  shows  that  they 
did  pay  such  sum  of  money  and  permitted  the  plumbing  com- 
pany to  remain  in  the  building,  but  plaintiff  denies  that  this 
constitutes  a  payment  for  the  interest  in  the  wall.  The  east 
line  or  side  of  the  plumbing  company  building  extended  over 
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and  upon  plaintiff's  property  its  entire  length;  but,  as  the 
witnesses  put  it,  it  was  askew,  so  that  it  extended  farther  on 
the  north  line  than  it  did  at  the  south.  The  plaintiff  in  his 
petition  at  first  offered  to  remove  so  much  of  the  foundation 
or  footing  as  extended  on  defendants'  lot,  but  by  an  amend- 
ment withdrew  such  offer,  and  pleaded  as  an  estoppel  against 
defendants  that  defendants  were  present  when  the  footing  and 
foundation  of  plaintiff's  new  wall  were  being  constructed. 
There  may  be  some  other  facts  to  which  it  may  be  necessary 
to  refer  in  discussing  the  different  points.  At  the  close  of  the 
testimony,  appellees  moved  the  court  to  dismiss  appellant's 
petition  and  to  enter  judgment  against  him  for  costs  on 
substantially  the  following  grounds: 

''That  the  evidence  fails  to  establish  a  cause  of  action 
against  the  appellees,  or  that  they  are  indebted  to  the  appel- 
lant. That  the  first  person  who  used  the  appellant's  west 
wall  as  a  party  wall  was  the  Des  Moines  Plumbing  &  Heating 
Company,  appellees'  lessees,  said  lessees,  if  anyone,  being 
liable  to  appellant  for  the  cost  of  said  wall.  That  all  liability 
of  appellant's  neighbor  to  contribute  to  the  cost  of  appellant's 
wall  was  adjusted  and  settled  by  the  contract.  Exhibit  'D,' 
dated  July  12, 1909,  between  the  appellant  and  the  Des  Moines 
Plumbing  &  Heating  Company,  and  that  appellees  are  not 
liable  to  appellant  because  they  received  a  bill  of  sale  dated 
March  25,  1910,  from  the  Des  Moines  Plumbing  &  Heating 
Company,  conveying  the  Des  Moines  Plumbing  &  Heating 
Company  building  to  appellees  free  from  liens  and  incum- 
brances ;  and  that  the  wall  erected  by  appellant  comes  within 
Section  2999  of  the  Code,  and  the  evidence  fails  to.  show  that 
the  appellees  were  using  as  the  east  wall  of  their  building, 
any  more  of  the  new  wall  erected  by  the  appellant  than 
of  the  old  wall  which  formerly  divided  the  coterminous 
properties." 

1.  Appellant's  first  proposition  is  that  the  building 
joined  temporarily,  as  they  say,  to  appellant's  wall,  was  per- 
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sonal  property  up  to  the*«time  it  was  acquired  by  appellees 

under  contract  and  bill  of  sale  from  appellees' 

1.  pabtt walls:     tenants,   and   they  cite,   in  support  of  the 

rtlhttormlove   Proposition :  District  Township  of  Convin  v. 

buildings:  ef-     Mooreheod,  43  Iowa  466;  Janes  v.   CooUy, 

106  Iowa  165;  Fischer  cfe  Knorr  v,  Johnson, 
106  Iowa  181;  McCarthy  v.  Trumacher,  108  Iowa  284;  Vmon 
Terminal  Co.  v.  WilmaTy  116  Iowa  392;  Daly  v.  Simonson, 
126  Iowa  716. 

Appellees  contend  that,  under  the  circumstances  of  this 
case,  the  cases  cited  do  not  support  appellant's  contention. 
Some  of  them  are  cases  where  a  building  was  erected  on  leased 
land,  and  hold  that,  as  between  the  parties,  the  building 
should  be  considered  as  personal  property.  Others  involved 
the  question  of  purchasers  with  notice  of  the  agreement.  In 
one  of  them,  it  was  held  that  the  execution  of  a  lease  provid- 
ing that  the  lessee  should,  upon  the  termination  of  the  lease, 
deliver  the  leased  premises  in  as  good  condition  as  they  were 
then  in,  does  not  deprive  the  lessee  of  the  right  granted  to 
him  by  the  lessor  under  a  prior  lease  to  the  same  premises  to 
remove  improvements  erected  by  him,  the  occupancy  being 
continuous  under  both  leases.  Counsel  for  appellees  concede 
that,  from  these  holdings,  the  court  is  inclined  to  hold  that, 
where  a  lessee  holds  under  a  lease  which  reserves  to  him  the 
right  to  remove  the  fixtures,  by  taking  a  renewal  lease  which 
contains  no  such  reservation,  he  does  not  surrender  his  claim 
to  the  fixtures,  but  say  that  this  is  where  the  subsequent  lease 
ran  from  the  same  owner,  or  his  grantee,  who  had  notice  of 
the  reservation,  to  the  same  lessee.  This  is  true,  that  in  none 
of  the  cases  cited  is  recognized  the  right  of  removal  by  a 
lessee  of  a  building  erected  upon  real  estate  by  a  prior  and 
different  lessee,  under  a  prior  and  different  lease,  simply 
because  the  first  lease  granted  to  the  lessee  therein  any  such 
right  of  removal. 

On  the  other  hand,  it  is  contended  by  defendants  at  this 
point  that,  at  all  times  during  their  ownership  of  the  east 
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building  lot  now  owned  by  them,  they  have  been  owners  of 
the  building  No.  716,  located  on  the  east  of  said  lots,  as  well 
as  of  the  earth  beneath  it,  and  that  the  plumbing  company, 
defendants'  lessee,  has  never  been  the  owner  of  said  building; 
and  they  cite  in  support  of  this.  Coke,  1  Inst.  4,  2  Bl.  Com. 
17-19,  Tiedeman  on  Real  Property,  Sec.  2 ;  and  that  a  convey- 
ance of  land,  unless  exceptions  of  reservations  be  therein 
made,  includes  not  only  the  earth,  but  everything  attached  to 
it,  whether  by  nature,  as  trees,  etc.,  or  artificially,  by  man,  as 
buildings  and  the  like,  citing  Vcm  Wagner  v.  Van  Nostra^, 
19  Iowa  422.    And  they  say  that,  in  cases  where  walls  in 
common  or  party  walls  bestride  a  coterminal  line,  the  copro- 
prietors  own  in  severalty  the  portions  of  the  wall  resting  upon 
their  own  land,  and  the  middle  line  of  the  wall  marks  the  line 
of  the  adjacent  lot  owners  (citing  Lederer  v.  Colomal  Inv. 
Co.,  130  Iowa  157).    Appellant  also  contends  that  the  tempo- 
rary or  provisional  use  of  a  wall  abutting  a  division  line  will 
not  suflBce  to  charge  the  adjoining  owners;  nor  will  such  use 
justify  a  purchaser  in  assuming  that  all  rights  with  reference 
to  party  walls  between  neighbors  have  been  adjusted.    As  we 
understand  it,  appellant's  theory  is  that,  because,  as  they 
claim,  the  building  erected  by  Fowler  was  personal  property, 
and  being  such  was  movable  and  temporary  in  character,  and 
the  east  wall  of  the  building  was,  for  the  same  reason,  but 
temporarily  joined  to  appellant's  west  wall,  it  was  a  tem- 
porary or  provisional  use  of  the  wall.    In  support  of  the 
proposition,  they  cite  Beggs  v.  Duling,  102  Iowa  13;  Deere 
v.  Wetr-Shugart,  91  Iowa  422,  and  other  cases. 

Appellees  refer  to  the  same  cases  in  support  of  their  con- 
tention that  the  east  wall  of  appellees'  building  and  the  west 
wall  of  appellant's  building,  after  the  same  was  reconstructed 

by  appellant,  is  permanent  in  character  and 
2.  Party  walm:     forms  the  partition  wall  of  the  two  buildings. 

Cn&Lr&CiGI*  Oi 

TiSuli^i2?^^°'*"  ^®  *^^^  ^^^  *»®*  ^^**  ^  building  may  be  torn 

down  or  removed  from  leased  premises  at  the 
termination  of  the  lease  does  not  necessarily  affect  the  char- 
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acter  of  its  walls  or  the  permanency  of  their  jointure  with 
adjoining  walls.  We  are  dealing  now  with  the  new  wall  as 
reconstructed  by  appellant  and  the  rights  and  obligations  of 
the  parties  therein  under  the  record  in  this  case.  Again,  if 
appellant's  theory  is  that,  because  the  building  No.  718  was 
personal' property,  the  east  wall,  prior  to  its  destruction  by 
appellant,  was  temporary  in  character,  then  we  think  such  a 
claim  is  not  borne  out  by  the  testimony.  It  is  shown  that  the 
whole  building  and  wall  were  built  in  1892.  The  wall  had 
been  used  as  a  wall  in  common  of  the  adjacent  properties  for 
18  years.  Had  it  not  been  replaced  by  the  appellant,  it  would 
doubtless  still  be  doing  duty  as  a  party  wall.  It  is  suggested 
by  appellees  that,  even  if  the  plumbing  company  had  the  right 
to  remove  the  old  building  upon  the  ground  that  it  was  per- 
sonal property  belonging  to  it,  without  proof  that  it  had  suc- 
ceeded to  the  rights  of  a  prior  owner,  it  would  have  no  right 
to  remove  the  east  wall,  a  wall  in  common  used  by  it  and  its 
neighbor  on  the  east.  But,  after  all,  it  seems  to  us  the  ques- 
tion is,  "What  are  the  rights  and  obligations  of  the  parties  as 
to  the  new  wall?  No  claim  is  made  by  appellant  that  it  is 
entitled  to  contribution  for  the  old  wall,  but  only  as  to  the 
new  wall  built  by  appellant  to  take  its  place.  It  seems  to  us 
that  these  propositions  are  not  controlling  in  this  case,  but 
that  the  determination  of  the  case  turns  upon  points  discussed 
later  in  the  opinion.  It  should  be  said  here  that  appellant 
claims  also  that  he  built  the  new  wall  under  Section  2994  of 
the  Code,  and  that  the  right  to  recover  contribution  for  the* 
party  wall  arose  when  the  adjoining  owners  (defendants) 
made  permanent  use  of  it.  They  claim  also  that,  under  the 
statute  and  decisions,  every  proprietor  joining  a  wall  has  the 
right  of  making  it  a  wall  in  common  by  repaying  to  the  owner 
thereof  one  half  of  the  value  of  the  part  he  wishes  to  hold  in 
common,  and  one  half  the  value  of  the  ground  upon  which  it 
is  built,  if  the  person  who  has  built  it  has  laid  the  foundation 
entirely  upon  his  own  ground.  We  shall  hereafter  refer  to 
the  party  wall  statutes.    As  shown  in  the  statement  of  facts 
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we  have  given,  the  plumbing  company,  appellees'  tenants, 
were  the  first  users  of  the  new  wall  reconstructed  by  appellant 
as  a  party  wall,  and  they  had  so  used  the  old  wall  for  many 
years,  and  it  appears  without  dispute  that  the  defendants 
have  not  used  the  new  wall  in  any  different  way  than  the  old 
and  the  new  wall  were  used  by  the  plumbing  company.  There 
has  never  been  any  agreement  between  the  owners  of  the  fee 
in  regard  to  the  party  wall  in  controversy.  The  contract  of 
May  7,  1907,  before  referred  to,  makes  no  reference  to  the 
party  wall  in  question,  so  that,  as  before  shown,  the  only 
agreement  in  regard  to  this  wall  was  between  the  tenants  of 
some  of  the  owners  and  some  of  the  owners. 

2.  Appellant  concedes  the  correctness  of  appellees'  first 
and  second  legal  propositions.  The  first  of  these  propositions 
is  that  the  Iowa  Party  Wall  Statute,  Title  XIV,  Ch.  10,  of  the 

Code  (Sections  2994-3003),  was  taken  from 
■  contribution :  *     articles  of  the  Civil  Code  of  Louisiana ;  these 

st&tutcs. 

from  the  Code  Napoleon;  that  the  constitu- 
tionality of  the  statute  is  sustained  by  the  courts  only  under 
the  doctrines  of  stare  deci^,  and  as  an  extreme  exercise  of 
the  police  power  of  the  state.  The  second  proposition  of 
appellees'  is  that  the  party  walls  are  unknown  to  the  common 
law.  They  are  creations  either  of  contract  or  of  statute. 
Being  derogatory  of  the  common  law,  they  are  strictly  con- 
strued, and,  in  order  to  enforce  any  rights  thereunder,  the 
party  must  bring  himself  strictly  within  the  letter  of  the  law. 
They  contend  that,  in  the  case  at  bar,  there  is  no  special  agree- 
ment between  the  adjoining  owners  concerning  the  wall  on 
the  line  between  them;  that  plaintiff's  rights,  therefore,  must 
be  determined  solely  by  our  statute  laws  applicable  to  the 
facts  established  by  the  evidence.  In  support  of  the  second 
proposition,  appellees  cite  30  Cyc.  775 ;  22  A.  &  E.  Encyc.  of 
Law  (2d  Ed.)  240,  242;  Whiting  v.  Gaylord  (Conn.),  34  Atl. 
85;  List  v,  Eornbraok,  2  W.  Va.  340.  To  the  point  that, 
where  a  wall  has  been  erected  by  the  owner  of  a  lot  upon  the 
boundary  line  between  his  and  the  adjoining  lot,  resting  partly 
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upon  each,  in  the  absence  of  an  agreement  so  to  do,  the  com- 
mon law  imposes  no  obligation  upon  the  owner  of  the  adjoin- 
ing lot  to  contribute  to  the  cost  of  its  erection,  they  cite  Preiss 
v.  Parker,  67  Ala.  500 ;  Orman  v.  Day,  5  Pla.  385.  They  cite 
also  Wachstein  v.  Christopher  (Qa.),  57  S.  E.  511,  as  holding 
that  in  such  a  case  the  builder  of  the  wall  may  be  ejected 
although  only  a  few  inches  of  the  foundation  of  his  wall  pro- 
jects upon  the  adjoining  owner's  lot,  and  even  though  to  cut 
away  this  projection  would  cause  great  damage  to  the  build- 
er's property.  It  was  held  in  Hoffstoi  v,  Voight,  146  Pa.  632, 
that  the  right  to  enforce  contribution  to  the  cost  of  party 
walls  is  to  be  strictly  limited  to  the  terms  of  the  statute. 

3.  We  shall  now  take  up  the  proposition  which  seems  to 
us  to  be  controlling  and  decisive  of  the  case.  Appellees  con- 
tend that  the  new  wall  was  erected  under  Section  2999  of  the 

Code,  and  not*  under  other  sections  of  the 

^'  coiSTb^u"^'     P^^^y  ^*^^  statute,  as  contended  by  appellant. 

wauSf^*^"^**^      Defendants  claim  that,  the  wall  having  been 

erected  under  Section  2999,  plaintiff  was 
bound  to  bear  the  expense  thereof,  and,  the  defendants  hav- 
ing utilized  no  more  of  the  new  wall  than  the  space  occupied 
by  their  old  wall,  they  cannot  be  forced  to  contribute  to  the 
cost  of  the  new  wall.  We  think,  under  the  record,  this  must 
be  so,  at  least  as  long  as  defendants  do  not  use  more  of  the 
new  wall  or  in  a  different  way  than  they  or  their  tenants  used 
the  old  wall,  and  the  new  wall  for  a  time  after  its  construc- 
tion. It  would  seem  that,  under  our  party  wall  statute,  there 
are  three  cases  in  which  walls  dividing  adjoining  lots  may  be 
made  walls  in  common.  First,  under  Code  Sections  2994, 
2995  and  2997.  We  shall  not  take  the  space  to  quote  these 
at  this  point.  These  sections,  or  at  least  the  first  one,  apply 
only  where -two  adjoining  building  lots  are  vacant  and  unoc- 
cupied. Section  2995  authorizes  the  owner  of  the  adjoining 
lot  to  pay  one  half  the  cost  of  the  wall  at  the  time  of  its  con- 
struction, and  thus  make  it  a  wall  in  common,  but  he  may 
not  be  required  to  pay  until  such  time  as  he  actually  makes 
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use  of  it.  Section  2997  provides  for  the  repairing  and  rebuild- 
ing of  walls  in  common  at  the  expense  of  all  who  have  a 
right  to  them  and  in  proportion  to  the  interests  of  each 
therein.  It  will  be  remembered  that,  in  the  instant  case,  the 
plaintiff  took  it  upon  himself  to  destroy  the  old  wall  and 
replace  it  with  a  new  one  at  his  own  expense  and  to  carry 
out  his  own  purposes  and  under  arrangement  with  the  tenants 
occupying  defendants'  lot. 

Another  way  to  make  a  dividing  wall  a  party  wall  is 
under  Section  3000  of  the  Code,  which  reads  as  follows : 

**  Every  proprietor  joining  a  wall  has  the  right  of  mak- 
ing it  a  wall  in  common,  in  whole  or  in  part,  by  repaying  to 
the  owner  thereof  one  half  of  its  value,  or  one  half  of  the  part 
which  he  wishes  to  hold  in  common,  and  one  half  of  jbhe  value 
of  the  ground  on  which  it  is  built,  if  the  person  who  has  built 
it  has  laid  the  foundation  entirely  upon  his  own  ground.'' 

It  is  contended  by  appellees  that  this  section  applies  only 
to  cases  where  the  owner  of  a  lot  has  already  built  a  wall  on 
or  near  his  lot  line  and  the  adjoining  lot  is  vacant  and  unim- 
proved, and  they  cite  Cornell  v,  Bickley,  85  Iowa  219,  How- 
ever this  may  be,  this  section  does  provide  that  the  proprietor 
of  the  lot  joining  the  wall  may  make  the  wall  a  wall  in  com- 
mon by  paying  one  half  of  the  value  of  the  part  of  it  which 
he  wishes  to  hold  in  common,  in  case  the  person  who  has  built 
has  laid  the  foundation  entirely  upon  his  own  ground.  In 
such  case,  the  adjoining  proprietor  ''has  the  right  of  making 
it  a  wall  in  common  in  whole  or  in  part  by  repaying  to  the 
owner  thereof  one  half  of  its  value,  or  one  half  of  the  part  he 
wishes  to  hold  in  common,  and  one  half  of  the  value  of  the 
ground  upon  which  it  is  built.  "^  This  section  might  have 
been  of  some  avail  to  plaintiff  if  there  had  been  no  wall  on 
the  line  between  him  and  his  neighbors  at  the  time  he  built 
his  wall,  and  under  the  circumstances  under  which  the  old 
wall  was  built,  and  if  plaintiff  had  laid  the  foundation  of  the 
west  wall  of  his  building  entirely  upon  his  own  ground.  But, 
as  shown,  neither  of  these  conditions  existed.    As  already 
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stated,  plaintiff  removed  the  old  wall  and  replaced  it  with 
the  new  one  because  the  old  wall  was  not  sufficient  to  support 
the  new  building,  and  because  he  wanted  a  three-story  wall 
instead  of  the  old  two-story  wall  with  no  basement  wall 
under  it. 

A  third  method  of  creating  a  party  wall  is  under  Code 
Section  2999,  which  reads: 

**  Every  coproprietor  may  increase  the  height  of  a  wall 
in  common  at  his  sole  expense,  and  he  shall  repair  and  keep 
in  repair  that  part  of  the  same  above  the  part  held  in  com- 
mon. If  the  wall  so  held  in  common  cannot  support  the  wall 
to  be  raised  upon  it,  one  who  wishes  to  have  it  made  higher 
must  rebuild  it  anew  and  at  his  own  expense,  and  the  addi- 
tional thickness  of  the  wall  must  be  placed  entirely  on  his 
own  land.  The  person  who  did  not  contribute  to  the  heighten- 
ing of  a  wall  held  in  common  may  cause  the  raised  part  to 
become  common  by  paying  one  half  of  the  appraised  value  of 
raising  it,  and  half  the  value  of  the  ground  occupied  by  the 
additional  thickness  thereof,  if  any  ground  was  so  occupied. ' ' 

There  is  no  way  under  our  statute  in  which  a  wall  in 
common  can  be  created  and  a  neighbor  coerced  to  contribute 
to  its  cost,  except  by  some  of  the  methods  prescribed  by  these 
statutes.  It  is  contended  by  appellees,  and  we  think  their 
contention  must  be  sustained,  that  Section  2999  applies  to 
the  situation  here  presented,  and  that  plaintiff  was  proceeding 
under  that  section.  As  already  shown,  there  was  a  wall  in 
common,  or  party  wall,  before  plaintiff  built  his  new  wall. 
This  section  applies  where  there  is  already  in  existence  a  wall 
in  common  between  proprietors  of  adjoining  lots,  and  one  of 
these  proprietors  desires  to  heighten,  strengthen  or  rebuild. 
The  section  provides  that,  if  the  wall  so  held  in  common  can- 
not support  the  wall  to  be  raised  upon  it,  one  who  wishes  it 
made  higher  must  rebuild  it  anew  and  at  his  own  expense. 
If  he  makes  the  wall  thicker,  the  additional  thickness  must 
be  placed  entirely  upon  his  own  ground.  The  adjoining 
owner  may  cause  the  raised  part  to  become  common  by  paying 
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one  half  the  appraised  value  of  raising  it  and  one  half  the 
value  of  the  ground  occupied  by  the  additional  thickness  if 
any  ground  was  so  occupied.  The  plaintiff  did  remove  the 
wall  in  common  which  had  before  existed  and  rebuilt  it  anew 
at  his  own  expense,  building  it  one  story  deeper  and  one  story 
higher.  It  is  undisputed  that  defendants  had  not  used  any 
portion  of  this  rebuilt  wall  beyond  the  dimensions  of  their 
old  wall,  nor  in  any  different  way.  Should  they  make  use  of 
plaintiff's  new  wall  in  a  different  manner,  the  circumstances 
might  be  such  as  to  create  a  liability  for  contribution  on  their 
part.  But  this  we  do  not  now  determine.  But  this  seems  to 
be  clear:  that  there  is  no  provision  of  the  statute  which  com- 
pels them  to  pay  before  such  time.    We  think  the  fact  that 

the  center  of  the  old  party  wall  did  not  coin- 

^'  ScaSoiK^rty    cidc  for  its  entire  length  with  the  dividing 

terminous  With    line  established  by  the  agreement  of  May  7, 

lot  lines.  ^/vin,«  ,      ,  ,       .  i  i      . 

1907,  and  that,  towards  its  north  end,  it 
encroached  upon  plaintiff's  lot  several  inches,  did  not  change 
its  character  as  a  party  wall.  It  has  been  held  that  party 
walls  do  not  necessarily  have  to  be  located  exactly  upon  the 
true  dividing  line,  provided  they  are  used  for  party  wall  pur- 
poses. Molony  v.  Dixon,  65  Iowa  136;  ZugenbvMer  v,  GHl- 
liam,  3  Iowa  391.  We  said,  in  Howdl  v.  Oass,  128  Iowa  569, 
574: 

"Defendant  Goss  had  the  right  to  increase  the  height  of 
the  wall  at  his  own  expense ;  and  in  so  doing  had  the  right  to 
rebuild  the  old  party  wall  anew  and  at  his  own  expense.  So 
long  as  his  neighbor  used  no  more  of  the  reconstructed  wall 
than  he  did  of  the  old  one,  he  was  under  no  obligation  to  con- 
tribute to  the  expense  of  the  improvement.  But  the  statute 
says  that  when  he  wishes  the  raised  part  to  become  a  wall  in 
common,  he  must  pay  one  half  the  appraised  value  of  raising 
it,  and  one  half  the  value  of  the  ground  occupied  by  the  addi- 
tional thickness  of  the  wall.  This  statute  evidently  contem- 
plates the  rebuilding  of  an  old  wall,  as  part  of  the  expense 
of  raising  it,  which  must  be  paid  for  in  the  first  instance  by 


I 
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the  party  making  the  improvement ;  and  so  long  as  his  neigh- 
bor uses  no  more  of  the  new  wall  ^  than  he  did  of  the  old,  he 
is  under  no  obligation  to  contribute  anything.  But  as  soon 
as  he  desires  to  advantage  himself  of  the  new  wall  by  carrying 
his  building  further  up,  he  must  pay  his  proportion  of  *the 
appraised  value  of  raising  it/  This,  as  we  have  seen,  includes 
in  this  case  the  expense  of  rebuilding  the  old  wall  of  sufficient 
thickness  and  strength  to  carry  the  added  height.  This  con- 
struction fulfills  the  letter  of  the  statute  and  comports  with 
its  spirit.  It  is  fair  and  equitable  to  all  parties  and  is  in  line 
with  the  objects  and  purposes  of  the  act." 

We  think  the  fact  that  the  insertion  of  joists  in  the  new 
wall  in  substantially  the  same  way  as  they  were  inserted  in 
the  old  wall  does  not  make  defendants  liable  for  contribution. 
As  bearing  upon  this  point,  see  Shaw  v.  Hitchcock,  119  Mass. 
254;  Fox  v.  Missum  Free  School  (Mo.),  25  S.  W.  172.  These 
cases  arose  under  a  contract  between  adjoining  owners,  and 
not  under  a  statute,  but  the  provisions  of  the  contracts  gave 
substantially  the  same  right  which  our  party  wall  statute 
gives  to  adjoining  owners.  For  these  reasons,  it  is  our  con- 
clusion that  plaintiff  has  not  shown  himself  entitled  to  recover. 
Other  questions  are  argued ;  but,  because  the  point  last  men- 
tioned is  decisive  of  the  case,  we  ought  not  to  prolong  the 
opinion  to  discuss  at  any  length  the  other  questions. 

4.  We  shall  notice  in  a  brief  manner  only,  some  of  the 
other  points.  One  is  that  the  plumbing  company  was  the  first 
party  to  use  the  new  wall  erected  by  plaintiff  as  a  wall  in 

common,   and  that  this  is  so  whether  the 

6.  partt^walls:     plumbing  company  was  the  owner  of  the 

*H^^"****"^^ '   building  No.  716  or  was  only  the  holder  of  it, 

as  lessee  of  the  defendants;  and,  being  the 
first  user,  it,  and  it  alone,  if  anyone,  became  liable  for  con- 
tribution to  the  plaintiff.  This  contention  of  appellees'  is 
presented  subject  to  the  proposition  discussed  in  the  preced- 
ing paragraph  of  the  opinion.  The  argument  is  that  there  is 
no  provision  in  the  statute  which  makes  any  person  liable  for 
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contribution  to  a  party  wall  prior  to  the  time  he  uses  it.  And 
that,  under  the  circumstances  here  shown,  according  to  the 
holdings  of  this  court,  the  one  half  of  a  dividing  wall,  not 
exceeding  eighteen  inches  in  thickness  above  the  cellar,  which 
rests  upon  an  adjoining  lot,  is  not  an  incumbrance  upon  the 
adjoining  lot.  Neither  is  the-  duty  to  contribute  to  the  cost 
of  such  a  wall  a  lien  or  charge  upon  the  adjoining  lot.  How- 
ever, it  is  something  which  **runs  with  the  land,"  and  becomes 
a  personal  liability  of  the  first  person  who  uses  the  wall  in  a 
substantial,  permanent  way,  as  a  wall  of  an  adjacent  building. 
Thompson  v.  Curtis,  28  Iowa  229 ;  Bertram  v.  Curtis,  31  Iowa 
46;  Beggs  v.  Duling,  102  Iowa  13;  CcepUal  City  Irw.  Co.  v. 
Bumham,  143  Iowa  134,  147. 

The  liability  to  contribute  to  the  cost  of  a  party  wall 
becomes  enforceable  against,  and  is  a  personal  liability  of,  the 
first  person  who  uses  the  wall,  whether  he  be  the  original 
coproprietor  of  the  adjoining  lot  or  his  grantee.  But  where 
the  adjoining  lot  is  held  by  a  lessee  of  the  original  owner  or 
his  grantee,  who  is  the  first  person  who  uses  the  wall,  there  is 
no  liability  on  the  part  of  the  lessor,  who  has  made  no  use 
of  it,  either  to  pay  to  the  one  who  erected  the  wall,  or  to 
reimburse  his  lessee,  who  first  availed  himself  of  it.  The 
lessee  and  he  alone  is  liable  {Percival  v,  Coiom<d  Inv,  Co., 
140  Iowa  275),  and  they  suggest: 

^^  Supposing  the  lessee  of  a  long-time  lease  of  a  vacant 
city  lot,  on  the  side  lines  of  which  great  party  walls  have 
already  been  erected,  constructs  a  building  on  his  lot,  using 
his  neighbors'  walls  in  its  construction;  can  anyone  be  found 
to  say  that  his  lessor  must  pay  for  the  walls  f  The  neighbors 
might  by  injunction  prevent  the  lessee  from  building  into 
their  walls  until  payment  has  been  made  or  secured  (Code 
§  3002,  and  Crapo  v.  Cameron,  61  Iowa  447) ;  but  if  once 
they  permitted  such  a  proceeding  without  payment  or  the 
giving  of  security,  their  only  remedy  would  be  a  suit  at  law 
against  the  man  who  utilized  their  walls  and  made  them  de 

Vol.  177  Ia.— 42 
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facio  walls  in  common.  But  we  inquire,  by  what  principle, 
law,  or  authority  could  liability  therefor  be  cast  upon  the 
landlord?" 

We  are  inclined  to  this  view,  but  deem  it  unnecessary  to 
determine  this  point.  We  may  observe  here  that,  while  the 
old  wall  which  was  removed  by  plaintiff  was  in  a  sense  per- 
manent, and  the  new  wall  is  so,  the  use  of  the  new  wall  by 
defendants'  tenants  for  a  time  was  not  more  than  or  different 
from  their  use  of  the  old  wall,  nor  is  defendants'  use  thereof 
more  than  or  different  from  that  of  their  tenants.  It  will  be 
remembered  that  there  is  no  basement  under  defendants' 
building  on  No.  716,  and  their  building  is  an  old  one.  They 
may,  sometime  in  the  future,  desire  to  build  a  new  building 
with  a  basement.  When  that  time  comes,  and  if  defendant 
should  make  different  use  of  the  wall  in  question,  a  question 
may  arise  which  manifestly  ought  not  to  be  now  determined. 

We  may  add,  too,  that  it  is  clear  that,  up  to  the  time  the 
plumbing  company's  lease  expired,  there  was  no  liability  to 
plaintiff  from  defendants  for  contribution.  Suppose  a  lease 
of  the  plumbing  company  had  run  10  years  longer,  or,  say, 
until  1920;  it  is  clear  that  there  would  be  no  liability  for 
contribution  to  plaintiff  by  defendants  until  then.  .So  that, 
under  the  record  in  this  case,  the  fact  that  the  lease  of  the 
plumbing  company  expired  in  1910,  arid  they  then  vacated 
the  building,  does  not  alter  the  situation. 

5.  It  is  also  contended  by  appellees  that  all  liability  for 
contritution  for  that  portion  of  the  wall  built  by  plaintiff  and 
now  used  by  defendants  as  their  west  wall,  if  any  there  was, 
was  adjusted,  settled  and  discharged  by  the  written  contract 
of  July  12,  1909,  between  plaintiff  and  defendants'  lessee,  the 
plumbing  company,  which  contract  was  thereafter  fully  exe- 
cuted and  performed,  and  that  plaintiff  is  not  entitled  to  be 
paid  twice  for  the  same  thing.  This  involves  a  construction 
of  that  contract,  and  we  do  not  feel  warranted  in  consuming 
further  time  to  discuss  that  proposition,  because  other  points 
already  decided  determine  the  case,  and  this  is  true  as  to  some 
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other  points  argued.     It  is  our  conclusion  that  the  judgment 
of  the  district  court  is  right,  and  it  is  therefore — Affirmed, 

Evans,  C.  J.,  Deemeb  and  Weaver,  JJ.,  concur. 


C.  E.  Atkinson,  Appellee,  v.  City  op  Webster  City, 

Appellant. 

MUNICIPAL     COBPOBATIONS:      Public     Improvements— Aflsess- 

1  ments — Objectiona — Sufficiency.  Objections  to  a  proposed  assess- 
ment for  paving  and  curbing  reviewed,  and  held,  asi  a  whole,  suffi- 
ciently specific  to  justify  the  annulment  of  the  assessment,  espe- 
cially where  the  nonsufficiency  of  the  objections  was  not  interposed 
to  the  reception  of  the  evidence.     (Sec.  824,  Code,  1897.) 

MUNICIPAL  COBPOBATIONS:    Public  Impiovements— Assessments 

2  — Objections — ^Amendments — ^Fiaud.  Fraud  in  the  construction 
of  a  public  improvement,  discovered  for  the  first  time  during  trial 
in  the  district  court  on  the  property  owner's  objections  to  the 
assessment,  opens  the  door  to  amendment  to  his  objections  filed 
with  the  city  council.  So  held  where  the  property  owner  dis- 
covered during  such  trial  that  the  paving  was  only  some  two  inches 
in  thickness,  in  total  disregard  of  the  specifications.  (Sec.  824, 
Code,  1897.) 

AfUNICIPAL  COBPOBATIONS:  Public  Improvements— Bids— Oon- 
.3  tiact  on  Secret  Modification  of  Bid.  A  contract  for  a  public 
street  improvement,  not  let  "to  th^  lowest  bidder  hy  sealed  pro- 
posals," but  by  private  negotiations  with  the  contractor  after  the 
bids  were  opened,  is  illegal.  Sec.  813,  Code  Supp.,  1913,  requiring 
such  contracts,  when  let,  ''to  be  to  the  lowest  bidder  by  sealed 
proposals,"  is  mandatory.  So  held  where  the  contractor,  after  the 
bids  were  opened,  and  at  a.  time  when  only  he  and  the  council  were 
present,  modified  his  opened  bid  by  substituting  a  higher  grade  of 
paving  for  the  same  price  bid  by  him  on  a  lower  grade, 

MUHnCIPAL  COBPOBATIONS:  Public  Improvement — ^Assessment 
4  — Substantial  Compliance  with  Contract — ^Bond — ^Effect.  Sub- 
stantial compliance  with  the  contract  for  a  public  street  improve- 
ment is  a  condition  precedent  to  the  right  to  assess  abutting  or 
adjacent  property  therefor,  even  though  the  contractor  does  give 
a  guaranty  bond  to  keep  in  repair  and  make  good  any  defects  for 
a  five-year  period. 
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MUNICIPAL  OOBPOSATIONS:    Public  Improvements— ABseflanents 
5    — ^Estoppel  to  Object    Beeord  reviewed,  and  held  inaufflcient  to 
estop  a  property  owner  from  objecting  to  an  aaaessment  on  hia 
property  because  of  having  inspected  and  made  objections  to  some   • 
of  the  work  during  construction.  I 


MUNICIPAL  COBPOSATIONS:     Public  loqiroveinentB— Substantial 

6  Noncompliance  wttb  Contract  Followed  by  Acceptance — ^Effect. 

Approval  by  a  city  inspector  of  the  work  constituting  a  public 
street  improvement,  and  a  later  acceptance  of  the  work  by  the  city, 
when  there  has  been  a  auhstantial  failure  to  comply  toith  the  oon- 
tract y  is  a  fraud  on  the  property  owner  and,  manifestly,  is  not 
conclusive  on  him. 

MUNICIPAL  COBPOBATIONS:    Public  Improvements— Substantial 

7  Compliance  wltb  Contract — ^Evidence— Sufficiency.  Substantial 
performance  of  a  contract  for  a  public  street  improvement  exists 
when  the  omissions  or  deviations  from  the  contract  are  inadvertent 
or  unintentional,  are  not  due  to  bad  faith,  do  not  impair  the 
improvement  as  a  whole,  are  remedial  without  doing  material 
damage  to  other  parts,  and  may  without  injustice  be  compensated 
for  by  reduction  from  the  contract  price.  Evidence  reviewed,  and 
held  to  show  affirmatively  that  a  paving  and  curbing  contract  was 
not  substantially  complied  with. 

Appeal  from  Hamilton  District  Court. — ^R.  M.  Wmght, 

Judge. 

Thursday,  June  29,  1916. 

Rehearing  Denied  Saturday,  September  30,  1916. 

This  is  an  appeal  from  special  assessments  imposed  upon 
a  lot  of  the  plaintiff's  for  paving,  curbing  and  guttering  the 
street  upon  which  said  lot  abuts,  known  as  Willson  Avenue. 
The  assessment  for  paving  was  in  the  sum  of  $200.95,  and  for 
curbing  and  gutter,  $41.93.  Separate  appeals  were  taken 
from  each  assessment,  but  the  two  were  consolidated  and  tried 
as  one  case  in  the  district  court.  The  case  was  tried  as  in 
equity,  and  the  district  court  entered  a  decree  annulling  and 
canceling  both  the  assessments  and  taxed  the  costs  of  the  trial 
to  the  defendant  city.  It  is  from  this  decree  and  judgment 
that  the  defendant  has  appealed. — Affirmed. 
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D,  C.  Chase,  E.  P.  Prince  and  J.  W,  Lee,  for  appellant. 

Wesley  Martin,  0.  /.  Henderson,  I.  R.  Meltzer  and  C.  O, 
Lee,  for  appellee. 

Preston,  J. — The  questions  presented  are  largely  of  fact, 
and  there  is  a  voluminous  record  and  a  large  number  of 
exhibits  have  been  certified.  These  exhibits  include  the  orig- 
inal specifications,  samples  of  the  pavement,  gravel,  etc.  We 
shall  not  attempt  to  set  out  the  evidence  at  any  considerable 
length,  but  shall  state  the  claims  of  the  parties  and  our  con- 
clusions. No  formal  pleadings  were  filed  in  the  district  court, 
but  the  issues  as  tried  were  the  objections  filed  by  plaintiff 
before  the  city  council.  The  objections  to  the  paving  assess- 
ment were  substantially  as  follows: 

''1.  That  said  assessment  is  inequitable,  unjust,  and 
largely  in  excess  of  the  benefits  derived  therefrom. 

'*2.  That  said  improvement  was  not  ordered  and  made 
as  provided  by  law. 

*'3.  That  said  assessment  is  invalid  for  the  reason  that 
no  valid  contract  was  let  or  entered  into  by  the  said  city  for 
the  construction  of  said  improvement. 

**4.  That  the  alleged  contract  under  which  said  improve- 
ment was  coni^ructed  was  not  a  legal  contract  for  the  reason 
that  the  same  was  not  let  to  the  lowest  bidder  on  a  sealed 
proposal,  but  said  contract  was  entered  into  by  the  city  by  a 
private  negotiation  with  such  contractors,  and  not  upon  open 
and  competitive  bidding,  as  by  statute  required.  That  said 
contract  was  and  is  void,  and  the  proposed  assessment  against 
the  property  of  this  objector  is  invalid. 

**5.  That  the  council  allowed  the  contractors  who  con- 
structed said  improvement  to  change  the  bid  after  the  bids 
upon  said  improvement  had  been  opened  and  rejected  by  the 
council,  and  the  contract  so  entered  into  was  not  let  by  the 
city  to  the  lowest  bidder  on  sealed  proposals,  as  by  statute 
required. 

**6.    That  said  improvement  was  not  constructed  accord- 
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ing  to  specifications,  br  according  to  the  alleged  contract 
entered  into  by  the  said  city  and  said  contractors,  in  the 
following  respects,  among  others: 

**(a).  In  that  the  snbgrade  was  not  prepared  as  said 
specifications  required. 

**(b).  In  that  the  concrete  foundation  was  not  of  the 
material  required  by  said  specifications. 

**(c).  In  that  the  concrete  foundation  was  not  laid  on 
subgrade  as  required  by  said  specifications. 

**7.  That  the  cost  of  construction  of  said  improvement 
for  which  said  assessment  is  made  against  the  property  of 
this  objector,  includes  items  not  lawfully  included  therein, 
and  is  excessive  and  unlawful." 

The  objections  were  amended  upon  the  trial,  to  conform 
with  the  proof,  as  follows: 

*'Now  comes  the  appellant,  C.  E.  Atkinson,  and  amends 
his  objections  to  the  manner  in  which  the  contract  was  per- 
formed on  Willson  Avenue,  and  his  objections  to  the  paving 
thereon,  to  conform  with  the  proof,  and  amends  the  sixth 
objection  by  adding  thereto:  Division  D.  And  stating  that 
the  concrete  foundation  for  said  pavement  was  not  of  the 
thickness  required  by  said  specifications  and  did  not  comply 
with  the  said  specifications  in  that  the  same  was  not  four 
inches  thick ;  that  the  fact  that  the  same  did  not  comply  with 
the  specifications  was  concealed  from  the  plaintiff  and  not 
discovered  until  after  the  trial  of  this  case ;  that  the  evidence 
shows  the  facts  under  which  said  foundation  was  laid,  and  it 
conclusively  appears  that  the  contractor  and  the  city  officials 
were  guilty  of  fraud  in  laying  or  permitting  the  same  to  be 
so  laid,  and  permitting  the  same  to  be  covered  and  reporting 
the  same  as  having  been  laid  in  compliance  with  the  plans  and 
specifications." 

The  objections  filed  to  the  curb  and  gutter  assessment 
were  substantially  in  this  form: 

**1.  That  said  assessment  is  inequitable,  unjust,  and 
largely  in  excess  of  the  benefits  derived  therefrom. 
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**2.  That  said  improvement  was  not  ordered  as  by  law 
provided. 

**3.  That  no  valid  contract  was  ever  let  or  entered  into 
by  said  city  for  the  construction  of  said  improvement. 

**4.  That  said  curb  and  gutter  were  not  constructed 
according  to  specifications,  or  according  to  the  alleged  con- 
tract entered  into  by  said  city  with  the  contractors  construct- 
ing the  same,  in  the  following  respects,  among  others:  (a) 
That  the  material  used  for  the  foundation  of  said  curb  and 
gutter  was  not  of  the  quality  required  by  said  specifications. 

(b)  That  the  concrete  used  in  the  construction  of  said  curb 
and  gutter  was  not  mixed  as  required  by  said  specifications. 

(c)  That  the  concrete  was  not  placed  in  layers  as  said 
specifications  require." 

As  to  the  paving,  it  appears  that,  in  the  year  1913,  the 
city  of  Webster  City  paved  Willson  Avenue.  No  question  is 
raised  on  this  appeal  as  to  the  preliminary  resolution.  The 
plans  and  specifications  for  the  pavemenl^  provided,  among 
other  things,  for  a  third  kind  of  pavement,  designated 
''asphaltic  concrete  pavement.''  Quoting,  the  specifications 
read  as  follows: 

**  These  specifications  provide  for  two  distinct  classes  of 
asphaltic  concrete  pavement,  designated  as  Class  A  and  Class 
B.  Contractors  may  bid  upon  either  or  both  classes  as  they 
may  desire.'' 

Class  A  provides  for  the  use  of  artificial  asphalt.  Class 
B  required  the  contractor  to  use  refined  Bermudez  Lake 
asphalt.  Class  B  provides  for  a  better  grade  of  asphalt  than 
is  required  by  Class  A,  and  a  more  expensive  paving. 

The  i^otice  to  contractors  inviting  sealed  proposals  dis- 
tinctly specified  the  two  classes  of  asphalt  paving.  The 
sealed  proposal  of  Zitterell  &  Sullivan,  who  constructed  the 
paving,  contained  a  bid  upon  both  classes  of  asphaltic  pav- 
ing. By  such  sealed  proposal  they  offered  to  construct  the 
Class  A  asphalt  paving  for  $1.71,  and  the  Class  B  asphalt 
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paving  for  $1.76.    Their  proposal  as  to  the  asphaltie  con- 
struction is  as  follows : 

**No.  4  for  asphaltie  concrete  pavement,  Class  A,  per 
square  yard  $1.71.  No.  5  for  asphaltie  concrete  pavement, 
Class  B,  per  square  yard  $1.76." 

Their  sealed  proposal  on  these  classes  of  work  was  the 
lowest  proposal  submitted.  The  proposals  of  the  various  bid- 
ders, including  one  of  Zitterell  and  Sullivan,  were  opened  by 
the  city  council  on  the  evening  of  June  4,  1913.  The  council 
did  not  see  fit  to  let  the  contract  upon  the  bids  submitted  on 
that  evening,  and  adjourned,  to  meet  the  next  evening,  with- 
out making  any  record  upon  the  subject. 

The  next  evening,  June  5,  1913,  Zitterell  &  Sullivan  met 
with  the  city  council  and  filed  with  the  council  a  modification 
of  their  sealed  proposal,  by  which  they  offered  in  writing  to 
construct  Class  B  asphalt  paving,  for  which  by  their  sealed 
proposal  they  were  asking  $1.76,  for  the  sum  of  $1.71.  This 
written  proposition  of  Zitterell  &  Sullivan  is  as  follows : 
**To  the  Mayor  and  City  Council  of  Webster  City,  Iowa: 

**In  reply  to  your  inquiry  as  to  the  kind  of  asphalt  we 
propose  to  use  in  case  we  are  awarded  contracts  for  paving 
on  Seneca  Street,  Willson  Avenue  and  Des  Moines  Street, 
under  Class  A  on  our  bid  of  $1.71,  we  desire  to  say  we  expect 
to  use  Bermudez  Pitch  Lake  asphalt,  and  we  hereby  bind 
ourselves  to  use  the  same. 

''June  5,  1913.  Zitterell  &  Sullivan, 

"J.  G.  Sullivan." 

After  said  written  proposition  was  submitted,  the  city 
council  awarded  the  contract  for  the  said  paving  to  Zitterell 
&  Sullivan  at  $1.71  per  yard,  and  entered  into  a  written  con- 
tract with  the  said  Zitterell  &  Sullivan  whereby  it  was  agreed 
that  they  should  construct  a  paving  in  compliance  with  the 
specifications  for  the  third  kind  of  paving  designated  as  Class 
B ;  that  is,  requiring  the  contractor  to  use  natural  asphalt  as 
distinguished  from  artificial  asphalt.    This  modified  proposal 
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was  filed  by  Zitterell  &  Sullivan  on  the  evening  of  June  5, 
1913,  when  no  one  was  present  but  the  members  of  the  coun- 
cil and  said  contractors,  and  was  immediately  acted  upon  by 
acceptance. 

It  is  the  contention  of  the  plaintiff  that,  because  of  the 
foregoing  facts  the  contract  for  the  paving  was  void,  in  that 
the  same  was  not  let  **by  sealed  proposal,"  as  required  by 
statute.  This  contention  is  raised  by  objections  filed  before 
the  council,  numbered  2,  3,  4  and  5  of  plaintiff's  objections. 
It  is  further  the  contention  of  the  plaintiff  in  his  objections 
that  the  contract  was  not  performed  in  compliance  with  the 
specifications : 

(1)  Because  the  subgrade  was  not  prepared  as  said 
specifications  required.     The  specifications  provided: 

**No  plowing  will  be  allowed  within  two  inches  of  the 
subgrade,  and  the  proper  grade  must  be  obtained  by  use  of 
mattocks  and  shovels  and  other  suitable  tools.  No  earth  shall 
be  removed  below  subgrade,  and  any  earth  taken  out  below 
subgrade  shall  be  replaced  at  the  expense  of  the  contractor 
by  sand  or  gravel;  anywhere  sand  or  gravel  are  used  they 
shall  be  thoroughly  dampened  and  tamped  in  layers  not 
exceeding  six  inches,  immediately  before  placing  the 
concrete." 

Said  specifications  further  provide: 

**In  hot  weather,  or  where  the  subgrade  is  dry,  the  con- 
tractor shall  thoroughly  moisten  the  same  immediately  before 
spreading  the  concrete  and  to  the  satisfaction  of  the 
engineer." 

The  foregoing  provisions  were  disregarded  by  the  con- 
tractor. There  is  evidence  to  show  that  not  only  was  this  a 
material  specification  so  far  as  the  resulting  quality  of  the 
pavement  is  concerned,  but  that  it  was  a  material  item  in 
the  cost  of  construction.  The  evidence  shows  that  the  con- 
tractor would  plow  not  only  within  two  inches  of  the  sub- 
grade,  but  at  times  five  or  six  inches  below  the  subgrade. 
They  would  then  fill  back  to  subgrade  with  soil  and  dirt 
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taken  from  other  portions  of  the  street.  The  contractor  did 
not  moisten  the  subgrade  before  spreading  the  concrete.  Dur- 
ing a  part  of  the  construction  work,  the  weather  was  very  hot 
and  dry,  and,  instead  of  moistening  the  subgrade,  they  poured 
the  concrete  into  the  dust,  the  result  of  which  was  to  absorb 
the  moisture  out  of  the  concrete  and  mix  the  dust  with  the 
concrete.  On  other  parts  of  this  construction  work,  after 
some  heavy  rains  that  then  occurred,  they  poured  the  con- 
crete directly  into  the  mud,  resulting  in  the  wheels  rolling 
the  mud  into  the  concrete  as  it  was  dumped.  When  these 
contractors  would  cut  below  the  subgrade,  they  would  fill 
back  to  subgrade  with  dirt,  instead  of  sand  and  gravel  as  the 
specifications  required,  and  no  attempt  was  made  to  tamp 
even  the  dirt  thus  substituted.  This  dirt  was  taken  from 
the  excavation  in  other  parts  of  the  street,  thus  saving  the 
hauling  in  of  the  required  sand  and  gravel.  The  testimony 
shows  that  a  moistening  of  the  subgrade  as  the  specifications 
required  would  aflfect  the  contract  price  at  least  one-fourth 
cent  per  square  yard,  and  the  expense  of  hauling  in  the 
necessary  sand  and  gravel. 

(2)  That  the  concrete  foundation  was  not  of  the 
material  required  by  said  specifications. 

By  an  insert  in  the  specifications,  crushed  rock  for  the 
concrete  foundation  was  not  to  be  of  the  commercial  character 
and  quality.  Quoting  from  the  specifications,  they  read  as 
follows : 

"Broken  stone  shall  be  of  approved  quality  of  hard  rock 
with  no  fragments  larger  than  will  pass  through  a  1%  inch 
ring,  and  none  smaller  than  will  pass  through  a  ^  inch  ring 
in  their  longest  dimensions,  free  from  all  refuse  and  foreign 
matter  and  well  graded." 

The  original  specifications  have  been  certified  to  this 
court,  from  which  it  appears  that  this  requirement  was  a 
modification  of  the  standard  specification,  and  required  a 
special  kind  of  crushed  rock.    Prom  the  testimony  of  some 
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of  the  witnesses^  it  appears  that  commercial  crashed  rock  is 
rock  that  will  pass  through  a  2  inch  ring  and  be  caught  by 
a  Ys  inch  ring.  Rock  of  the  character  required  by  the  speci- 
fications would  have  to  be  prepared  especially  and  is  more 
expensive.  It  is  claimed  by  appellee  that  no  attempt  was 
made  on  the  part  of  the  contractors  to  comply  with  this  espe- 
cially prepared  specification,  nor  was  any  attempt  made  on 
the  part  of  the  engineer  to  exact  it.  Of  .the  crushed  rock ' 
used,  from  15  to  20  per  cent  was  particles  that  would  pass 
through  a  1/4  i^^ch  ring,  and  from  5  to  10  per  cent  was  too 
large  to  pass  through  a  1%  inch  ring.     The  plaintiff  has  had  -      ' 

certified  some  exhibits  from  the  foundation  of  this  paving,  / 

and  it  appears  from  an  examination  of  them  that  some  par- 
ticles are  more  than  2^^  inches  in  their  longest  dimensions. 
This  specification  materially  affected  the  contractor's  bid. 

The  plaintiff,  at  the  close  of  the  evidence,  raised  the 
further  objection  that  the  concrete  foundation  was  not  of 
the  thickness  required  by  the  specifications,  and  states  that 
this  fact  was  not  discovered  by  him  until  during  the  trial. 
This  amended  objection  made  at  the  close  of  the  evidence 
is  as  follows : 

**Now  comes  the  appellant,  C.  E.  Atkinson,  and  amends 
his  objections  to  the  manner  in  which  the  contract  was  per-- 
formed  on  Willson  Avenue,  and  his  objections  to  the  paving 
thereon,  to  conform  with  the  proof,  and  amends  the  sixth 
objection  by  adding  thereto:  Division  D.  And  stating  that 
the  concrete  foundation  for  said  pavement  was  not  of  the 
thickness  required  by  said  specifications  and  did  not  comply 
with  the  said  specifications  in  that  the  same  was  not  four 
inches  thick ;  that  the  fact  that  the  same  did  not  comply  with 
the  specifications  was  concealed  from  the  plaintiff  and  not 
discovered  until  after  the  trial  of  this  case ;  that  the  evidence 
shows  the  facts  under  which  said  foundation  was  laid,  and  it 
conclusively  appears  that  the  contractor  and  the  city  oflScials 
were  guilty  of  fraud  in  laying  or  permitting  the  same  to  be  so 


668  Atkinson  v.  City.  [177  Iowa 

laid,  and  permitting  the  same  to  be  covered  and  reporting 
the  same  as  having  been  laid  in  compliance  with  the  plans 
and  specifications.'' 

The  foundation  was  put  in  and  covered,  and  plaintiff  did 
not  discover  the  fact  of  its  thickness  until,  during  the  trial, 
the  defendant  tore  up  a  cross-section  of  the  pavement  in 
front  of  the  plaintiff's  house.  This  cross-section  was  inspected 
by  the  trial  court.  Little,  if  any,  of  this  foundation  was  4 
inches  thick,  and  much  of  it  did  not  exceed  a  thickness  of  2l^ 
inches.  Slabs  taken  from  this  foundation  were  introduced 
upon  the  trial,  identified  and  preserved,  and  certified  to  this 
court  for  inspection. 

As  to  the  curb  and  gutter,  it  appears  that  the  contract 
for  the  curb  and  gutter  was  let  at  the  same  time  as  the  con- 
tract for  the  paving.  The  contracts,  however,  were  separate, 
and  the  proceedings  with  reference  to  the  improvement  were 
separate.  Separate  proposals  were  made  for  the  work.  The 
contract,  however,  was  let  to  the  same  contractors,  Zitterell 
&  Sullivan.  The  objections  to  the  curb  and  gutter  have  been 
set  out.  These  objections  were  presented  to  the  city  council 
prior  to  the  time  the  assessment  was  fixed  and  confirmed,  and 
at  the  same  time  the  objections  to  the  paving  assessment  were 
presented  to  the  city  council. 

It  is  first  contended  that  no  valid  contract  was  ever  let 
or  entered  into  by  the  city  for  the  construction  of  said 
improvement,  or  said  curb  and  gutter.  The  specifications 
provided  by  red  ink  insert : 

**Upon  the  subgrade  shall  be  placed  a  foundation  of 
coarse  gravel  six  inches  deep  after  compacting.  Said  founda- 
tion must  be  thoroughly  wetted,  and  compacted  before  the 
concrete  is  placed  thereon,  all  gravel  to  be  larger  than  ^ 
inch." 

It  appears  from  the  testimony  of  the  contractors'  super- 
intendent, Mr.  Cox,  and  the  plaintiff,  Atkinson,  that,  prior  to 
the  letting  of  the  contract,  there  was  an  arrangement  between 
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the  engineer  and  Zitterell  &  Sullivan,  bidders,  that  if  they 
secured  the  contract  he  would  interpret  said  provisions 
inserted  in  red  ink  in  the  specifications  to  mean  that  gravel 
mixed  with  20  per  cent  sand  smaller  than  minimum  size  pro- 
vided for  in  the  specifications  might  be  used.  Under  this,  the 
contractor  might  use  a  less  expensive  material  in  the  per- 
formance of  said  contract  than  the  specifications  required  and 
a  less  eflBcient  material,  and  it  appears  that  said  contract  was 
let  by  the  city  after  such  understanding  between  the  proposed 
contractors  and  the  city  engineer,  and  no  attempt  was  ever 
made  to  carry  out  the  requirements  of  the  specifications  in 
this  respect,  and  the  requirements  of  this  understanding  were 
not  performed.  It  was  shown  that  the  curb  and  gutter  were 
not  constructed  according  to  the  contract  entered  into  by  said 
city  with  the  contractors  constructing  the  same,  in  the  follow- 
ing respects: 

The  material  used  for  the  foundation  of  said  curb  and 
gutter  was  not  of  the  quality  required  by  said  specifica- 
tions. Samples  of  the  material  were  preserved  by  the  plain- 
tiff prior  to  the  time  the  foundation  for  the  curb  and  gutter 
was  laid,  and  were  produced  upon  the  trial.  Plaintiff  pro- 
tested against  the  use  of  this  material  to  the  mayor,  chairman 
of  the  street  and  alley  committee,  city  engineer,  the  contract- 
ors and  contractors'  superintendent.  During  the  trial,  exca- 
vations were  made  under  the  -curb  and  gutter,  and  samples 
of  the  alleged  gravel  foundation  produced  at  the  trial.  These 
exhibits  have  been  certified  to  this  court,  and  show  that  the 
material  for  the  foundation  of  the  curb  and  gutter  was  not 
such  as  required  by  the  specifications,  and  show,  we  think, 
that  even  the  material  used  was  not  the  kind  discussed  or 
agreed  upon  between  the  engineer  and  the  contractor  before 
the  letting  of  the  contract  and  agreed  upon  by  them  as  a 
substitute.  The  evidence  shows  that  not  to  exceed  60,  and 
sometimes  not  to  exceed  20  per  cent  of  the  material  used 
would  comply  with  the  specifications  as  to  the  use  of  gravel. 
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It  further  appears  that  river  wash  gravel  reduced  the  expense 
of  constructing  the  curb  and  gutter  about  four  cents  per  foot, 
and  appellee  claims  that,  had  other  contractors  known  that 
the  substitute  was  acceptable,  their  bids  could  have  been 
reduced  accordingly.  It  appears  that  the  next  lowest  bidder 
for  the  contract  of  curb  and  gutter  in  this  case  was  only  two 
cents  per  linear  foot  higher  than  the  successful  bidders,  Zit- 
terell  &  Sullivan,  and  that  such  bidder,  being  the  plaintiff, 
bid  upon  the  specifications,  and,  had  he  known  of  a  modifica- 
tion, could  and  would  have  reduced  his  bid  four  cents  per 
foot. 

The  concrete  used  in  the  construction  of  said  curb  and 
gutter  was  not  mixed  as  required  by  said  specifications.  The 
specifications  required  the  cement,  sand  and  gravel  to  be  thor- 
oughly mixed,  in  a  dry  state,  and  then  further  mixed  after 
being  wetted.  The  contractors  did  not  follow  this  provision 
of  the  specifications,  but  wet  the  ingredients  before  mixing. 
This  was  a  cheaper  process  and  resulted  in  a  saving  to  the 
contractors.  The  requirement  enhanced  the  amount  of  the 
bid.  The  substitute  reduced  the  cost  to  the  contractors. 
Again,  the  specifications  required  that  the  concrete  should  be 
composed  of  one  part  cement  to  three  of  sand  and  gravel. 
Two  witnesses  testify  that  by  actual  measurement  the  mixture 
was  one  of  cement  to  between  three  and  a  half  and  four  and  a 
half  of  sand  and  gravel.  Sand  and  gravel  is  cheaper  material 
than  cement,  and  a  weaker  mixture  produces  a  poorer  job. 
Again,  the  specifications  provide: 

'  **The  concrete  is  to  be  composed  of  one  part  Portland 
cement  to  three  parts  of  perfectly  clean  gravel,  containing 
sufficient  well  graded  sand  to  fill  the  voids.  No  gravel  shall 
be  larger  than  one-half  inch  in  any  dimension,  and  the  pro- 
portion of  fine  and  coarse  material  shall  be  satisfactory  to 
the  city  engineer." 

Plaintiff  produced  and  identified  upon  the  trial  a  sample 
of  the  material  used  as  a  substitute  for  the  clean  gravel  and 
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sand  provided  for  in  the  specifications  just  referred  to.  This 
exhibit  has  been  certified  to  this  court.  This  exhibit  and  the 
testimony  show  that  much  of  this  material  is  larger  than  a 
half  inch  in  its  largest  dimensions.  It  is  not  clean,  and  it  is 
not  well  graded.  This  substitute  cost  about  half  what  the 
material  called  for  in  the  specifications  would  cost.  From 
the  entire  record,  it  will  appear  that  some  of  the  substitutions 
were  not  accidental,  but  conscious  and  intentional.  The  con- 
crete was  not  placed  in  layers,  as  the  specifications  required. 
To  construct  the  curb  and  gutter  in  layers,  as  required  by 
the  specifications,  would  enhance  the  cost  of  the  construction. 
The  concrete  work  was  not  kept  covered  and  moist,  as  by  said 
specifications  required.  The  gutter  and  curb  were  constructed 
in  July  and  August  of  1913.  The  curb  and  gutter  were  not 
kept  covered,  nor  were  they  kept  moist.  Under  the  evidence, 
it  is  essential  to  a  good  job  that  these  requirements  of  the 
specifications  be  complied  with.  A  failure  to  comply  with 
this  requirement  enhances  the  profit  of  the  contractor. 

The  city  council  gave  notice  to  the  property  owners  whose 
property  would  be  assessed  for  these  improvements,  inviting 
them  to  file  objections  to  the  proposed  assessment.  This 
plaintiff  filed  his  objections.  At  the  time  set  for  the  hearing 
of  these  objections,  the  plaintiff  appeared  before  the  council 
in  person  to  urge  these  objections.  The  contractors  were  in 
attendance  at  this  session  of  the  city  council,  and  when  plain- 
tiff arose  to  make  his  objections,  as  he  did  several  times,  he 
was  interrupted  to  such  an  extent  that  he  was  unable  to 
proceed.    Upon  this  point,  a  witness  testifies : 

**I  was  present  at  the  meeting  at  the  city  hall  when  Mr. 
Atkinson  tried  to  make  his  oral  objections.  ...  I  heard 
Mr.  Atkinson  start  to  make  his  objections.  He  arose  to  make 
his  oral  objections  and  was  frequently  and  repeatedly  inter- 
rupted. These  interruptions  came  from  the  north  side  of  the 
room.  My  recollection  is  from  Mr.  Zitterell,  one  of  the  con- 
tractors.    There  was  no  attempt  made  •on  the  part  of  the 
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mayor  or  council  to  quell  the  interruptions,  to  my  knowledge. 
I  can 't  recall  the  language  of  the  interruptions  but  it  was  sort 
of  a  'ha!  ha!'  and  that  was  true  each  time  Mr.  Atkinson  tried 
to  speak.  My  best  recollection  would  be  that  he  tried  three 
or  four  times.  Quite  a  large  crowd  was  present.  Mr.  Atkin- 
son did  not  sit  down  between  interruptions,  he  would  stop  and 
wait  a  minute  or  two,  and  then  start  again.  There  was  no 
attempt,  as  I  recall  it,  to  have  quiet  while  he  was  offering  his 
objections.    The  mayor  sat  between  Mr.  Zitterell  and  myself." 

Following  this,  the  assessments  were  approved.  The  rec- 
ord shows  that  thereafter  the  contractors  presented  the  mem- 
bers of  the  council,  the  mayor,  the  city  engineer,  the  city 
attorney,  and  the  inspector,  each  with  a  turkey.  Upon  this 
point,  one  of  the  contractors,  J.  G.  Sullivan,  testified : 

**  Following  the  completion  of  that  job,  we  sent  out  some 
turkeys  to  different  people  at  Christmas  time.  .  .  .  My 
recollection  is  that  we  sent  them  out  to  all  the  city  oflScers; 
by  my  order  they  were  sent  to  every  member  of  the  city  coun- 
cil. My  orders  were  to  send  one  to  the  mayor.  The  city 
engineer  was  included  among  the  list." 

During  the  trial,  the  court  inspected  the  improvement 
generally,  and  the  points  also  where  the  samples  introduced 
in  evidence  were  obtained. 

Zitterell  &  Sullivan  were  the  lowest  bidders.  Plaintiff  is 
a  contractor,  and  was  an  unsuccessful  bidder.  The  contract  • 
called  for  6,074  linear  feet  of  combined  curb  and  gutter,  and 
there  were  935.6  cubic  yards  of  pavement.  The  work  was 
done  under  inspection  of  a  person  appointed  for  that  purpose 
and  was  supervised  by  the  city  engineer,  and  later  accepted 
by  the  city  council  by  formal  resolution.  It  is  claimed  by 
appellant  that  it  is  shown  that  the  material  for  the  concrete 
foundation  and  for  the  mixtures  was  according  to  specifica- 
tions ;  that,  after  a  year  from  the  completion  of  the  work,  and 
after  one  season  of  freezing  and  thawing,  there  was  no  evi- 
dence of  poor  material  or  workmanship  or  cracking  of  the 
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curbing,  gutter  or  pavement;  that  measurements  were  made 
from  time  to  time  by  the  inspector  as  the  work  progressed, 
and  that  the  inspector  testifies  that  the  material  was  of  the 
quantity  and  quality  called  for  by  the  contract  and  specifica- 
tions ;  that  other  witnesses  pronounced  the  work  and  material 
good  and  substantially  as  specified;  that  the  work  was  of 
some  value ;  that  there  was  no  evidence  of  fraud  or  collusion. 
There  is  a  conflict  in  the  testimony  at  some  points,  but 
the  trial  court  saw  and  heard  the  witnesses,  and,  as  we  under- 
stand the  record,  personally  inspected  the  improvement,  and, 
after  a  reading  of  the  record,  we  are  satisfied  with  the  con- 
clusions of  the  trial  court,  where  there  is  a  dispute  in  the 
testimony. 

1.  It  is  claimed  by  appellant  that,  under  the  decisions, 
the  objections  made  by  appellee  before  the  city  council  were 
not  sufficiently  definite  and  specific  to  advise  the  council  of 

the  matters  relied  upon,  and  that  appellee  is 

^'  pSatton^:  ^Sb-  confined  to  the  objections  made  before  the 

men'ts^'^assess-    council,  and  Others  are  waived.    Some  of  the 

menu :  obJec-  ,  .       .  «  at*   •  i  •  i 

tionsrsuffl-         objcctious  may  not  be  sufficient,  taking  each 

one  by  itself,  but  some  of  these  are  elaborated 
upon  by  later  objections  on  the  same  subject;  for  instance, 
objections  2,  3,  4  and  5  should  be  considered  and  construed 
together  on  one  point.  We  think  the  objections  are  suffi- 
ciently specific,  at  least  as  to  some  of  the  matters  now  relied 
upon,  and  sufficient  of  them  to  justify  the  trial  court  in 
annulling  the  assessment.  Furthermore,  the  objections  cer- 
tified by  the  council  to  the  district  court  upon  appeal  con- 
stitute, in  a  sense,  the  pleadings  and  the  issues,  where  no 
other  pleadings  are  filed.  The  defendant  objected  to  the 
objections  when  they  were  offered  in  evidence,  but  the  evi- 
dence of  the  witnesses  was  not  objected  to  because  not  relevant, 
or  upon  the  ground  that  the  objections  were  not  sufficiently 
specific, 

2.  It  is  also  contended  by  appellant  that  the  objections 
Vol.  177  U.— 43 
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filed  before  the  city  council  may  not  be  enlarged  or  amended 
at  the  time  of  the  trjal.     This  is  the  general  rule,  but  the 

Code,  Section  824,  provides  that  all  objections 
^"  iroRjSioNBi^b-  to  errors,  irregularities  or  inequalities  in  the 

lie  improve-  ,  .  i»       •  j  •   i     ^ 

menu :  assess-     making  01  said  Special  assessments,  or  in  any 
tions :  amend-     of  the  prior  proceedings  or  notices,  not  made 

ments :  fraud. 

before  the  council  at  the  time  and  in  the  man- 
ner herein  provided  for,  shall  be  waived,  except  where  fraud 
is  shown.  Appellee  contends  that  the  evidence  shows  that  the 
concrete  foundation  for  the  pavement  was  not  of  the  thickness 
required  by  said  specifications  and  did  not  comply  therewith, 
in  that  the  foundation  was  not  four  inches  thick,  and  that  the 
discrepancy  in  thickness  was  so  great  as  to  constitute  a  fraud, 
and  that  this  was  not  known  to  him  and  could  not  have  been 
discovered  until  the  pavement  was  cut  up  and  the  evidence 
introduced  on  the  trial.  And  the  claim  is  that,  as  this  was 
not  known  at  the  time  the  objections  were  filed,  he  has  a  right 
under  the  statute  to  file  amended  objections  when  the  fraud 
is  discovered.  We  think  this  is  the  meaning  of  the  statute, 
and  that  under  the  record  there  was  at  least  constructive 
fraud,  if,  indeed,  there  was  not  actual  fraud  in  regard  to 
this  and  some  of  the  other  matters  complained  of. 

3.  The  plaintiff  contends  that  the  contract  under  which 
the  improvement  was  constructed  was  not  a  legal  contract, 
for  the  reason  that  the  same  was  not  let  to  the  lowest  bidder 

on  a  sealed  proposal,  but  was  entered  into  by 

^'  ^RATioN^:  pub-  the  city  by  private  negotiations  with  the  con- 

m^enTs^'^bids:       tractors.     The  appellee's  contention  is  that, 

cret  modiflcatron  bccausc  of  the  Substitution  of  a  different  class 

of  bid. 

of  asphalt  after  the  bids  were  received  and 
before  the  contract  was  let,  the  statute  was  not  complied  with ; 
and  he  claims  that  the  provisions  of  the  statute  are  mandatory 
and  must  be  strictly  construed  in  favor  of  abutting  owners, 
and  that,  if  this  is  not  done,  the  city  has  no  jurisdiction  to 
proceed.  In  the  original  argument,  appellant  seeks  to  meet, 
this  objection  by  the  argument  that,  because  a  better  class  or 
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grade  of  asphalt  was  substituted,  plaintiff  therefore  has  no 
just  cause  for  complaint. 

In  a  supplemental  argument,  the  claim  is  made  that  there 
are  three  different  kinds  of  asphalt  under  Class  A,  upon  which 
the  contractors  bid  at  $1.71  per  square  yard.  But  as  to  this 
last  proposition,  the  fact  remains  that,  after  the  bids  were 
opened  and  before  the  contract  wag  awarded,  the  other  class, 
that  is.  Class  B  Bermudez  Lake  asphalt,  upon  which  the  con- 
tractors bid  $1.76  per  square  yard,  was  substituted.  It  may 
be  that,  in  a  particular  case,  the  substitution  of  a  better  qual- 
ity of  material  would  not  work  any  prejudice  to  the  property 
owners  of  the  city,  but  there  are  two  or  three  difficulties  in 
regard  to  this  matter.  In  the  first  place,  the  other  bidders  did 
not  have  the  same  chance  as  was  given  the  successful  bidders. 
In  the  next  place,  the  procedure  adopted  in  this  case  ignores 
the  plain  provision  of  the  statute.  Furthermore,  it  does  not 
necessarily  follow  that,  because  a  higher  grade  of  asphalt  was 
substituted  for  a  lower  grade,  the  city  or  property  owner  was 
benefited.  A  case  could  readily  be  imagined  where  there 
might  be  a  combination  between  bidders  representing  the  two 
classes,  in  which  the  bid  on  the  better  grade  would  be  so  high 
as  to  justify  the  substitution  of  the  better  grade  at  the  price 
of  the  lower;  then,  after  the  contract  was  let,  the  bidders 
could  arrange  the  matter  among  themselves.  The  question  is 
whether  the  city  council  had  a  right  under  the  statute,  after 
inviting  sealed  proposals  for  a  public  improvement  which  is 
to  be  paid  for  by .  special  asssessment  against  the  abutting 
property,  to  enter  into  a  contract  at  variance  with  the  sealed 
proposals.  The  statute  provides  (Code  Supp.,  1913,  Section 
813): 

**A11  contracts  for  the  making  or  reconstruction  of  street 
improvements  and  sewers  shall  be  let  in  the  name  of  the  city, 
to  the  lowest  bidder,  by  sealed  proposals,  upon  giving  notice," 
etc. 

It  will  be  noticed  that,  under  the  provisions  of  the  statute, 
the  terms  **to  the  lowest  bidder, '*  **by  sealed  proposals,"  and 
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**upon  giving  notice  .  .  .,  but  all  bids  may  be  rejected  and 
new  bids  ordered/'  etc.,  are  separated  by  commas.  It  is 
plain,  we  think,  that  a  proper  interpretation  of  these  provi- 
sions is  that  all  contracts  for  the  making  of  street  improve- 
ments shall  be  let  'Ho  the  lowest  bidder;"  second,  that  all 
contracts  for  the  making  of  street  improvements  shall  be  let 
''by  sealed  proposals;"  and  third,  that  all  contracts  for  the 
making  of  street  improvements  shall  be  "upon  giving  notice," 
etc.  If  the  city  may  not  let  a  contract  except  to  the  lowest 
bidder,  by  sealed  proposals,  we  think  the  council  has  no  power 
to  let  the  contract  as  was  done  in  this  case  by  what  is,  in 
effect,  private  negotiation  between  the  successful  bidders  and 
the  city,  in  the  absence  of  other  bidders,  and  without  their 
knowledge,  and  after  the  other  bids  have  been  opened.  The 
council  had  the  right,  under  the  statute,  to  reject  all  the  bids 
and  order  new  ones  and  in  that  way  give  the  other  bidders 
the  same  opportunity  as  the  successful  contractors  in  this 
case  had,  and  possibly  to  the  benefit  of  the  city,  by  reason  of 
further  competition.  The  object  of  such  provisions  is  to  pre- 
vent favoritism,  corruption,  extravagance  and  improvidence 
in  the  awarding  of  municipal  contracts,  and  they  should  be 
60  administered  and  construed  as  to  fairly  and  reasonably 
accomplish  such  purpose.  20  Am.  &  Eng.  Encyc.  (2d  Ed.) 
page  1165.  See,  also,  Chippewa  Bridge  Co.  v.  City  ofyDuranA, 
106'  Am.  St.  Rep.  931,  at  937 ;  Fadrbanks  v.  City  of  North 
Bmd  (Neb.),94N.  W.  537. 

In  the  Chippewa  Bridge  Co,  case,  supra,  at  page  943,  it 
was  said: 

**It  may  be  that,  in  the  particular  case,  the  methods 
adopted  by  the  city  officials  to  procure  the  bridge  were  advan- 
tageous to  the  public;  but  that  does  not  help  the  matter. 
The  charter  having  prescribed  how  such  contracts  must  be 
made,  having  mapped  out,  expressly  or  by  implication,  a  par- 
ticular plan  to  be  followed  in  order  to  prevent  dickering, 
which,  if  allowed  in  such  matters,  is  liable  to  result  in  favorit- 
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ism,  extravagance  or  corruption,  the  municipal  officers  were 
under  an  absolute  disability  to  proceed  in  any  other  way. ' ' 

The  city  council,  in  providing  improvements  of  this  kind, 
acts  as  an  agent  of  the  taxpayer  and  abutting  owners,  but 
without  consulting  them ;  hence  the  necessity  of  the  rule  that 
the  statute  empowering  them  must  be  strictly  construed.  The 
council  is  not  vested  with  an  arbitrary  and  unlimited  discre- 
tion, but  must  exercise  a  bona  fide  judgment.  •  Before  letting 
a  contract  to  the  lowest  bidder,  the  members  of  the  council 
should  have  believed  that  such  bid  was  the  lowest  reasonable 
bid  that  could  be  obtained.  The  diflference  in  the  two  classes 
of  asphalt  amounted,  under  the  contract,  to  almost  $2,000 ;  so 
that,  in  this  case,  it  appears  that,  after  the  bids  had  all  been 
submitted,  the  members  of  the  council  were  advised  that  the 
lowest  bidder  was  willing  to  reduce  his  bid  to  that  amount  by 
furnishing  a  higher  grade  of  asphalt.  It  has  been  held  that 
the  action  of  the  council  in  accepting  the  modified  proposal 
was  in  effect  a  rejection  of  all  the  proposals.  Attorney  Gerih 
eral  v.  Public  Lighting  Commission  (Mich.),  118  N.  W.  935- 
938.  We  are  of  opinion  that  the  council  had  no  authority, 
under  this  record,  to  let  this  contract. 

We  shall  refer  later  to  appellant 's  claim  that  the  contract 
was  substantially  complied  with.  They  contend  that  the 
improvement  was  of  some  value,  and  that  the  plaintiff  and 
other  property  owners  ought  not  to  receive  the  benefit  of  the 
improvement  without  paying  for  it.  It  is  possible,  though 
we  do  not  determine  the  point,  that  the  statute  is  broad 
enough,  had  there  been  a  valid  contract,  to  permit  a  reassess- 
ment according  to  the  benefits  received  by  abutting  property, 
if  the  improvement  was  of  some  value,  even  though  there  was 
not  a  substantial  compliance  with  the  contract  authorizing  the 
assessment  of  the  benefits  which  the  property  would  have 
received  had  it  been  according  to  the  contract.  But  the  case 
was  not  tried  upon  that  theory  in  the  district  court.  The 
evidence  does  not  show  how  much  the  property  was  benefited 
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by  an  incomplete  performance  of  the  contract.  The  appellant 
claims  that  there  has  been  a  substantial  compliance,  entitling 
it  to  such  an  assessment  as  would  have  been  proper  had  the 
contract  been  complied  with. 

4.  It  is  said  by  appellant  that,  in  this  casej  the  con- 
tractors gave  a  guaranty  bond  to  keep  in  repair  and  make 
good  any  defects  for  a  period  of  five  years  from  the  comple- 
tion and  acceptance  of  the  contract,  and  that 

^'  p^T^Na'.^b'  such  a  bond  is  authorized  by  statute;  and  it 
melJSfrMless.     is  Said  that,  under  this  guaranty,  any  defect 

menu :  substan-   .  ^     •   i  i  i.  •  ^     r  j 

tiai  noncompu-    m  material  or  workmanship  was  to  be  made 

ance  with  con- 
tract :  bond :  ef-  good,  and  that,  therefore,  the  action  of  the 

trial  court  in  setting  aside  the  entire  assess- 
ment and  canceling  the  same,  in  face  of  the  provision  quoted, 
is  error.  Conceding,  for  the  purpose  of  argument,  that  in 
another  lawsuit  liability  could  be  established  on  the  bond, 
this  does  not  obviate  the  necessity  for  a  substantial  compliance 
with  the  contract  before  the  cost  of  the  improvement  may 
be  assessed  against  abutting  property. 

5.  It  is  contended  by  appellant  that  the  plaintiff  was 
present  during  the  progress  of  the  work  and  made  complaint 
as  to  some  of  these  matters,  and  that  changes  were  made  to 

meet  his  complaints  and  criticisms ;  that  he  is 
6.  Municipal  COR-  estopped  from  disputing  the  validity  of  the 

PORATiONS:  pub-  ^'^  1  O  ^ 

rnents^'^a«se«s-    assessment,   especially  where   the  work  and 
to^object.**^^^^®^  material  are  in  substantial  compliance  with 

the  contract. 
At  one  point  in  appellant's  argument,  it  is  said  that, 
when  a  part  of  this  work  was  being  done,  it  was  done  under 
the  observation  of  the  appellee,  sitting  on  his  front  porch, 
and  that  changes  were  made  to  meet  his  objections.  But,  at 
another  point  in  the  argument,  it  is  said  that  plaintiff's  evi- 
dence is  not  credible,  because  he  was  so  far  away,  sitting  on 
his  porch,  that  he  could  not  see.  They  say  that  there  is  no 
evidence  that  the  mixture  of  cement  was  not  as  specified, 
except  the  unsupported  statement  of  Mr.  Atkinson,  based  on 


(( 
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distant  observation  from  his  front  porch/'  It  is  shown  that 
plaintiff  was  engaged  in  his  ordinary  avocation  most  of  the 
time  during  the  day.  At  one  time  during  the  progress  of  the 
work,  he  objected  to  the  material  used  in  the  foundation  for 
the  curb  and  gutter,  which  was,  under  the  specifications,  to 
be  composed  of  coarse  gravel  of  a  certain  size.  This  is  the 
matter  before  referred  to,  wherein  an  arrangement  seems  to 
have  been  made  between  one  of  the  contractors  and  the  city 
engineer.  Upon  plaintiff's  objection  to  this  material,  two 
loads  were  hauled  away  and  other  material  substituted,  which, 
it  is  claimed,  did  not  comply  with  the  contract.  There  may 
be  some  other  items  about  which  the  plaintiff  had  some  knowl- 
edge, but  it  is  not  shown  that,  as  to  all  items,  or  as  to  the 
work  generally,  plaintiff  was  present  making  objections,  and 
that  things  were  done  to  meet  his  complaints  so  as  to  estop 
him.  As  to  some  matters  he  could  not  know.  This  is  especially 
true  as  to  the  thickness  of  the  paving. 

6.  It  is  next  contended  by  appellant  that,  because  the 
work  was  approved  by  the  inspector  and  later  accepted  by 
the  city,  it  is  conclusive  upon  the  lot  owner.     This  is  the  rule 

where  there  has  been  substantial  compliance 

^'  poRAi^iN'^'ipub.  with  the  contract  and  there  is  no  fraud.    In 

menTs^'su^;^^^^   re  A'ppeal  af  Apple,  161  Iowa  314,  322.    But 

tlal  noncompli-  .  ixi-i  j.i_  i-xx'i 

ance  with  con-     uot  SO  whcrc  there  has  not  been  a  substantial 

tract  f  olloT76d 

by  acceptance :    compliance   with   the   contract.     MdCain   v. 

effect 

City  of  Des  Moines,  128  Iowa  331. 

7.  Lastly,  as  to  appellant's  claim  that  there  was  a  sub- 
stantial compliance  with  the  contract,  and  that,  therefore, 
plaintiff  may  not  escape  payment.     We  have  referred  to  a 

number  of  instances  where  the  contract  was 
7.  Municipal  COR-  not    Complied    with.    Some    of    these    could 

PORATION8 :  pub- 
lic Improve-        not  be  the  result  of  mere  inadvertence.    In  a 

xnents :  substan- 

witifcSSract^-^    number  of  instances,  there  appears  to  have 
ciency.*^^'  *"^"    been  no  attempt  to  comply  with  the  contract. 

It  is  said,  as  to  some  of  the  matters  com- 
plained of,  that  they  were  put  in  the  same  as  was  done  with 
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paving  and  curbing  in  prior  years.  But  it  appears  that  the 
specifications  and  the  contracts  were  not  the  same  as  in  former 
years.  The  specifications  and  contract  in  this  case  were  more 
stringent,  and  the  provisions  different  from  those  given  where 
paving  was  done  in  prior  years,  some  of  which  were  by  red 
ink  interlineation,  and  should  have  been  noticed  by  the 
contractors. 

It  is  said  by  appellant  that  the  fact  that  the  curbing  and 
paving  passed  through  one  season  of  freezing  and  thawing 
without  being  broken  or  cracked  shows  that  the  improvement 
was  up  to  specifications  and  was  apparently  all  right  after  a 
year's  trial.  This  is  hardly  a  fair  test.  The  improvement  is 
supposed  to  be  permanent  and  to  last  for  more  than  the  one 
year.  Furthermore,  it  is  said  by  appellant  that,  where 
changes  were  made,  the  pavement  was  just  as  good  as  though 
the  contract  had  been  complied  with.  Some  of  the  cases  hold 
that  the  city  cannot  be  heard  to  say  that  the  original  require- 
ments in  the  specifications  did  not  add  any  to  the  value  of 
the  improvement,  and  that  a  substitute  was  just  as  good. 
In  Littell  v.  Webster  Cmmtyj  152  Iowa  206,  215,  it  was  said : 

**  *  ** Substantial  performance,'*  as  defined  by  the  eases, 
permits  only  such  omissions  or  deviations  from  the  contract 
as  are  inadvertent  or  unintentional,  are  not  due  to  bad  faith, 
do  not  impair  the  structure  as  a  whole,  are  remedial  without 
doing  material  damage  to  other  parts  of  the  building  in  tear- 
ing down  and  reconstructing,  and  may  without  injustice  be 
compensated  for  by  deductions  from  the  contract  price.'  " 

See,  also,  Wingert  v.  City  of  Tipton,  134  Iowa  97 ;  Henry 
V.  Jons,  164  Iowa  364,  366;  /ii  re  Apple,  161  Iowa  314,  322. 

At  the  risk  of  repetition,  we  shall  refer  as  briefly  as  may 
be  to  some  of  the  matters  wherein  the  contract  was  not  com- 
plied with.  The  foundation  of  the  paving  was  not  made  of 
broken  stone  and  of  the  size  required  by  the  specifications; 
the  concrete  for  the  curb  was  not  placed  in  layers  and  tamped, 
as  required  by  the  specifications.    The  material  was  not  mixed 
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in  a  dry  state,  as  provided  by  the  specifications,  fmd  we  think 
from  the  entire  record  it  was  satisfactorily  shown  that  the 
gravel,  sand  and  cement  were  not  in  the  proportion  required. 
The  provision  in  reference  to  plowing  in  the  preparation  for 
the  subgrade  for  the  paving,  and  to  the  use  of  mattocks  and 
shovels,  was  not  complied  with,  nor  was  the  subgrade  mois- 
tened before  the  spreading  of  the  concrete,  as  required.  The 
foundation  for  the  paving  was  not  of  the  required  thickness, 
nor  was  it  substantially  so.  The  specimen  of  the  thickness 
was  taken  from  the  center  of  the  street  and  in  the  traveled 
portion  thereof.  There  was  no  attempt  to  show  that  the  aver- 
age thickness  of  the  entire  pavement  was  as  required  by  the 
specifications.  Other  circumstances  have  been  referred  to, 
and  we  shall  not  prolong  the  opinion  to  notice  them  further. 

The  writer  is  of  opinion  that  contracts  of  this  character 
ought  to  be  strictly  complied  with,  perhaps  more  so  than  under 
the  rules  heretofore  announced  by  the  court.  It  is  recognized 
that,  in  some  instances,  property  owners  object  to  an  assess- 
ment against  their  property,  even  where  there  has  been  full 
compliance  with  the  contract,  and  that  trivial  objections  are 
made  in  an  attempt  to  defeat  the  assessment.  It  is  doubtless 
right  that,  where  the  contractor  has  honestly  and  in  good 
faith  attempted  to  fully  comply  with  his  contract,  and  there 
is  only  some  slight  or  unintentional  defect  which  could  be 
readily  remedied  and  the  cost  deducted,  the  assessment  ought 
to  be  made.  On  the  other  hand,  it  is  well  known  that,  in 
many  instances,  improvements  of  this  character  are  not  well 
performed  and  the  contract  and  specifications  are  substan- 
tially ignored,  at  least  in  many  particulars,  and  then  the 
doctrine  that  there  has  been  a  substantial  compliance  is 
invoked.  To  use  an  inelegant  expression,  but  one  in  more  or 
less  common  use  at  this  time,  the  contractor  simply  does 
enough  work  to  try  to  "get  by"  under  the  rule  of  substantial 
performance*  The  city  is  the  agent  for  the  property  owners. 
The  property  owners  have  but  little,  if  anything,  to  say  dur- 
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ing  the  progress  of  the  work,  and  many  times  do  not  haTe  the 
time  or  inclination  to  examine  the  work  earefnllj  as  it  pro- 
gresses. Some  of  the  work  is  not  discoverable  without  dose 
observation.  As  a  matter  of  common  honesty,  such  contracts 
ought  to  be  strictly  complied  with  and  performed,  and  the 
city  authorities  should  see  to  it  that  it  is  so. 

Our  conclusion  is  that  the  judgment  of  the  district  court 
is  right,  and  it  ought  to  be  and  is — Affirmed. 


EvANS^  C.  J.,  Deemeb  and  L.um>,  JJ.,  concur. 


Mathie  E.  French^  Appellee,  v.  Thomas  B.  French  et  al.. 

Appellants. 

CONTBACTS:  Validity— By  Approval  of  Court— Extrajudicial  Acts 
1  of  Parties — ^Effect — ^Wife  DeaerfeioiL  An  agreement  which  be- 
comes valid  only  after  approval  by  the  court  may  not,  subsequently 
to  such  approval,  be  invalidated  by  the  extrajudicial  acts  of  the 
parties.  Ho  held  in  an  action  on  a  note  given  for  the  purpose  of 
securing  a  dismissal  of  an  indictment  for  wife  desertion.  (Section 
4775-c,  Code  Supplement,  1913.) 

PRINCIPLE  APPLIED:  A  husband  was  under  indictment, 
charged  with  deserting  his  wife  and  children  and  failing  to  support 
them.  The  father  of  the  husband,  after  a  conference  with  the  wife 
and  the  county  attorney,  agreed,  in  writing,  to  deposit  with  the 
county  attorney  $100  in  cash,  and  his  note,  payable  to  the  said 
attorney,  for  $200,  to  be  delivered  to  the  wife  "as  orally  agreed 
between  the  parties  hereto."  This  agreement  was  actually  for 
the  purpose  of  securing  a  dismissal  of  the  indictments,  as  provided 
by  Section  4775-c,  Code  Supplement,  1913.  The  court  approved  the 
nettlementf  the  prosecution  was  dismissed,  and  the  cash  payment 
and  note  were  placed  in  the  hands  of  the  county  attorney,  all, 
apparently,  on  April  8th.  Later,  at  a  time  not  definitely  shown, 
the  said  money  was  paid  to  the  wife  and  the  note  assigned  to  her. 
On  April  27th,  following  the  approval  by  the  court,  a  further 
writing  was  entered  into  (conceded,  (trguendo,  to  be  on  behalf,  and 
with  the  consent,  of  the  wife),  in  which  it  was  agreed,  in  substance, 
that  the  consideration  for  the  cash  and  note  was  an  agreement  by 
the  wife  to  secure  a  divorce  from  her  hushwnd.    This  latter  agree- 
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ment  was  never  brought  to  the  attention  of  the  court.  Held,  the 
cash  payment  and  the  giving  of  the  note  were  given  validity  by  the 
court's  approval,  and  could  not  be  invalidated  by  the  later  writing. 

PRTNTCIPAL    AND    AGENT:     The    Relation— As   Affecting    Third 

2  Parties.  Manifestly,  a  principal  and  agent  may  not  enter  into 
any  agreement  detrimentally  affecting  the  rights  of  a  non- 
consenting  third  party. 

WIPE  DESERTION:     Settlement— Power  of  Court.    The  power  of 

3  the  court,  under  Section  4775-c,  Code  Supplement,  1913,  to  accept 
and  approve,  from  a  defendant  in  a  criminal  prosecution  for  wife 
desertion,  a  bond  conditioned  for  the  support  of  the  defendant's 
wife  and  children,  and  to  thereupon  release  the  defendant,  embraces 
the  power  to  accept  and  approve  any  other  form  of  settlement, 
aside  from  a  bond,  which  will  reasonably  answer  the  same  purpose. 
So  held  where  the  court  approved  a  cash  payment  and  the  giving 
of  a  promissory  note,  all  by  the  father  of  defendant. 

Appe<U  from  Van  Buren  District  Court, — F.  M.  Hunter, 

Judge. 

Wednesday,  April  5,  1916. 

Rehearing  Denied  Saturday,  September  30,  1916. 

Action  upon  a  promissory  note  in  the  sum  of  $200,  "exe- 
cuted by  defendants  to  Theo.  A.  Craig,  and  by  Craig  endorsed 
to  plaintiff.  The  making  of  the  note  is  admitted,  but  defend- 
ants claim  that  it  was  and  is  void  and  of  no  effect,  because 
founded,  in  part  at  least,  upon  an  illegal  and  immoral  con- 
sideration, in  that  it  was  based  upon  a  promise  by  plaintiff 
to  secure  a  divorce  from  her  husband  within  a  fixed  time.     On 

the  issues  joined,  the  cause  was  tried  to  a  jury,  resulting  in  a 

« 

directed    verdict    for    plaintiff,    and    defendants    appeal. — 
Affirmed, 

0.  R,  Buckles  and  A,  L,  Heminger,  for  appellants. 
W,  D.  McCormick  and  8lo(m  &  Sloan,  for  appellee. 

Evans,  C.  J. — Benjamin  French  was  indicted  for 
seducing  the  plaintiff  and  appellee  herein,  and,  upon  trial 
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to  a  jury,  a  verdict  of  guilty  was  returned.     In  order  to 

escape   punishment,   he   married   the   prose- 

**  udity^^lp-*'  cutrix  before  judgment  was  pronounced.    A 

extrajudicial'^  *  child  was  bom  before,  and  another  after,  the 

actB  of  parties :  r    i-       j   •      nir-  •       -xi.  u- 

effect :  wife  de-    mamagc.    French  lived  in  Missouri  with  his 

sertion.  . 

parents  at  the  time  of  the  seduction;  but 
after  the  marriage,  he  came  into  Iowa  and  went  to  the  home 
of  his  wife's  parents  to  live,  until  he  could  provide  a  home 
elsewhere.  Soon  thereafter,  he  rented  a  farm  in  Missouri, 
just  across  the  Des  Moines  River,  and  furnished  the  house  on 
this  farm.  It  is  claimed  on  the  one  side,  and  denied  on  the 
other,  that  plaintiff  refused  to  go  to  the  farm  which  the 
husband  had  rented ;  but  it  is  agreed  that  he  refused  to  live 
longer  with  his  wife's  parents,  and,  as  a  result,  two  other 
indictments  were  presented  against  French,  one, for  desert- 
ing his  wife,  and  the  other  for  deserting  and  failing  to  sup- 
port his  children.  After  the  return  of  these  indictments, 
defendant  Thos.  B.  French,  father  of  plaintiff's  husband, 
came  upon  the  scene,  for  the  purpose  of  getting  rid  of  those 
indictments  against  his  son.  Pursuant  to  negotiations  be- 
tween the  father,  Theo.  A.  Craig,  the  county  attorney,  who 
was  prosecuting  the  indictment  for  desertion,  and  the  plain- 
tiff, for  the  settlement  of  the  cases,  the  following  written 
agreement  was  signed  by  Thos.  French : 

**It  is  hereby  agreed  by  and  between  Thomas  B.  French, 
of  Clark  County,  Missouri,  and  Maymie  French,  of  Croton, 
Lee  County,  Iowa,  that  the  said  Thomas  B.  French  shall,  on 
or  before  the  8th  day  of  April,  1911,  deposit  in  the  hands  of 
Theo.  A.  Craig,  of  Keokuk,  Lee  County,  Iowa,  the  sum  of 
$100  in  cash,  and  a  bankable  note  for  the  sum  of  $200,  due 
February  1st,  1912,  with  interest  at  the  rate  of  6  per  cent 
per  annum.  The  said  money  and  the  said  note  to  be  delivered 
to  the  said  Maymie  French  as  orally  agreed  between  the  par- 
ties hereto. 

*' [Signed]  Thomas  B.  French" 
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This  agreement  was  assented  to  by  plaintiff;  the  settle- 
ment was  approved  by  the  court ;  and  defendant  French,  with 
I.  J.  Wilson  as  surety,  signed  the  note  in  suit,  which  is  an 
ordinary  negotiable  instrument  for  the  sum  of  $200,  made 
payable  to  Theo.  A.  Craig,  and  becoming  due  February  1, 
1912.  It  will  be  noted  that  the  foregoing  instrument  bears 
no  date,  but  it  purports  to  have  been  entered  into  some 
time  prior  to  April  8,  1911.  The  deposit  therein  provided 
for  was  actually  made  on  April  8th,  and  the  note  bears  such 
date.  The  foregoing  having  been  approved  by  the  court,  the 
prosecution  was  accordingly  dismissed.  At  some  time  subse- 
quent, the  deposit  thus  put  into  the  hands  of  the  county  attor- 
ney was  by  him  delivered  to  the  plaintiff  herein.  On  the  face 
of  the  papers,  therefore,  thus  far  set  forth,  the  liability  of  the 
defendant  would  appear  to  be  clear.  The  defendant,  how- 
ever, relies  upon  a  subsequent  written  agreement,  purported 
to  have  been  executed  on  April  27th,  which  recited  other 
considerations  .for  the  deposit,  which  considerations  are 
alleged  by  defendant  to  be  illegal  and  against  public  policy. 
It  is  contended  that,  because  of  such  illegal  considerations, 
the  note  was  rendered  void.  It  is  also  contended  that  the 
delivery  of  the  note  was  conditional,  and  that  such  conditions 
were  not  performed. 

The  contract  of  April  27th,  thus  relied  on,  was  as  follows : 

"Witnesseth:  That  whereas  the  party  of  the  second 
part  is  the  father  of  Benjamin  French,  and  the  said  second 
party  as  the  father  of  Benjamin  French,  is  interested  in  hav- 
ing affairs  between  his  said  son  and  his  son's  wife,  Maymie 
French,  adjusted,  and  all  differences  and  claims  of  every 
kind  and  character  between  his  said  son  and  his  wife  settled 
in  full,  and  whereas  the  said  Maymie  French  desires  to  get 
a  divorce  from  the  said  Benjamin  French,  and,  for  the  pur- 
I>ose  of  carrying  out  such  settlement  and  adjustment,  the 
party  of  the  second  part  has  deposited  with  the  party  of  the 
first  part  the  sum  of  $100,  and  one  promissory  note  for  $200, 


686  French  v.  French.  [177  Iowa 

due  Feb.  1,  1912,  and  Thos.  B.  French  and  I.  J.  Wilson,  to  be 
held  and  used  by  the  party  of  the  first  part  cls  the  agent  of 
the  party  of  the  second  part  for  the  following  purposes  only : 
that,  in  the  event  that  the  said  Maymie  French  shall  secure 
a  divorce  from  the  said  Benjamin  French  and,  in  the  said 
divorce  suit,  secure  the  custody  of  the  minor  children,  then 
and  in  that  event  the  said  party  of  the  first  part  is  to  turn 
over  and  pay  to  the  said  Maymie  French  the  said  sum  of  $100 
and  the  said  note  or  the  proceeds  thereof  in  full  of  all  claims 
for  dower,  damages  or  any  other  claim,  it  being  understood 
that  the  specific  terms  do  not  limit  or  govern  the  general 
terms.  And  the  said  party  of  the  first  part  is  to  take  such 
a  receipt  from  the  said  Maymie  French  and  deliver  the  same 
to  the  party  of  the  second  part.  In  event  that  the  said 
Maymie  French  should  fail  or  refuse  to  secure  a  divorce  in 
the  terms  described  above  and  sign  such  a  receipt  within  one 
year  from  the  date  hereof,  then  and  in  that  event  the  said 
party  of  the  first  part  is  to  turn  over  and  pay  back  to  the 
party  of  the  second  part  the  said  $100  and  the  said  note  or 
the  proceeds  thereof.  The  said  first  party  agrees  to  carry 
out  all  of  the  terms  and  conditions  herein. 

''Witness  our  hands  this  27th  day  of  April,  1911. 
"(Signed)     T.  A.  Craig,  Party  of  the  first  part. 

Thomas  B.  French,  Party  of  the  second  part." 

Benjamin  French  died  in  November,  1911,  and  plain tiflP 
did  not  secure  a  divorce  from  him.  He  had  left  her  about 
six  months  after  their  marriage,  and  never  came  back,  or  in 
any  way  contributed  to  her  support  or  to  that  of  her  children. 
During  her  husband's  last  illness,  plaintiff  called  upon  him, 
and  they  had  a  sort  of  a  reconciliation,  and,  according  to  her 
testimony,  it  was  agreed  that,  if  the  husband  ever  recovered, 
they  would  live  together  again. 

The  defendant  construes  the  foregoing  contract  to 
require  the  plaintiff  to  obtain  a  divorce  from  her  husband 
as  a  condition  precedent  to  obtaining  delivery  of  the  deposit 
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in  the  hands  of  Craig.  It  will  be  noted  that  the  contract 
referred  to  does  not,  in  terms,  require  the  obtaining  of  a 
divorce  as  a  condition  precedent,  but  it  is  capable  of  being 
so  construed. 

On  the  other  hand,  we  are  not  so  sure  but  that  it  is 
capable  of  a  construction  entirely  consistent  with  the  instru- 
ment of  April  8th,  above  set  forth.  For  the  reasons  herein- 
after appearing,  it  must  either  be  so  construed  or  it  must 
be  deemed  as  wholly  nugatory.  We  shall  deal  only  with  the 
latter  alternative.  Our  conclusion  thereon  renders  it  unnec- 
essary that  we  deal  with  the  question  of  construction.  The 
agreement  of  April  8th  involved  a  settlement  of  a  criminal 
proscQution  against  Benjamin  French  for  desertion  of  his 
wife  and  failure  to  support  his  family.  The  public  neces- 
sarily had  an  interest  in  the  prosecution.  Craig,  the  county 
attorney,  was  necessarily  in  charge  thereof.  The  plaintiff  was 
without  power  to  enter  into  the  contract  of  April  8th,  except 
tentatively.  Notwithstanding  its  execution  by  the  parties 
thereto,  it  could  only  become  binding  and  effective  upon  the 
approval  of  the  court.  It  was  so  approved ;  it  did,  therefore, 
become  binding  and  effective  and  the  prosecution  was  accord- 
ingly dismissed.  Assuming,  for  the  moment,  that  the  contract 
of  April  27th  was  entered  into  in  behalf  of  the  plaintiff  and 
with  her  consent,  could  she  thereby  modify  the  effect  of 
the  agreement  of  April  8th,  which  was  approved  by  the  court  ? 
It  would  seem  to  follow,  logically,  that,  if  she  was  without 
the  power  to  render  the  agreement  of  April  8th  binding  and 
effective  without  the  approval  of  the  court,  she  was  likewise 
without  power  to  modify  it  by  attaching  new  provisions 
thereto  without  obtaining  the  approval  of  the  court  to  such 
modification.  In  other  words,  she  could  only  enter  into  the 
contract  of  April  27th  tentatively,  and  subject  to  the  approval 
of  the  court.  It  is  not  claimed  that  the  second  contract  ever 
had  the  approval  of  the  court.  We  think  it  clear,  therefore, 
that  it  is  not  available  to  the  defendant  to  now  attach  it  to, 
or  impose  it  as  a  condition  upon,  the  contract  of  April  8th, 
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which  was  duly  approved  by  the  court.  The  most  that  could 
be  said,  in  any  view,  of  the  second  contract,  is  that  it  was 
tentative,  and  that  it  could  become  binding  and  effective 
only  upon  the  approval  of  the  court. 

This  contract,  by  its  terms,  presents  a  further  reason  in 
support  of  the  same  conclusion.  Whereas  the  first  contract 
purported  to  be  made  by  and  between  Thomas  French  and 

Maymie  French,  the  parties  hereto,  the  see- 

^'  AOBN?'*fheVeia.  ^^^    Contract    purported    to    be    made    by 
kSTth^d'S^ucB.  Thomas  French  as  principal,  with  Theo.  A. 

Craig  as  his  own  agent.  Craig  does  not 
assume  therein  to  represent  Maymie  French,  nor  to  act  as 
county  attorney.  His  ofScial  relation  to  the  original  case 
necessarily  ceased  with  its  dismissal.  Since  April  8th,  the 
right  of  the  plaintiff  to  the  deposit  was  complete.  Could 
the  defendant  defeat  such  right  on  April  27th  by  entering 
into  a  written  contract  with  his  own  agent?  It  is  manifest 
that  the  contract,  by  its  own  terms,  is  ineffective  to  such  end. 

The  contention  at  this  point  is,  however,  that  the  instru- 
ment of  April  27th  simply  reduced  to  writing  certain  oral 
conditions  and  considerations  which  had  not  been  included 
in  the  writing  of  April  8th,  but  had  been  recognized  and 
incorporated  by  reference.  It  is  argued  that  the  agreement 
of  April  8th  on  its  face  shows  that  it  was  subject  to  certain 
oral  conditions.  This  contention  is  based  upon  the  last  sen- 
tence of  such  agreement : 

*  *  The  said  money  and  the  said  note  to  be  delivered  to  the 
said  Maymie  French  as  orally  agreed  between  the  parties 
hereto." 

We  do  not  think  the  foregoing  provision  should  be  con- 
strued as  a  condition.  It  did  not  purport  to  be  such.  It  was 
a  mere  recognition  of  the  fact  that  the  written  contract  had 
been  made  in  pursuance  of  a  previous  oral  agreement.  It 
added  nothing  to  the  contract  and  took  nothing  therefrom. 
Why  should  a  written  contract  be  presented  for  the  approval 
of  the  court  if  it  was  still  to  be  subject  to  hidden  conditions 
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resting  in  parol?  Such  conditions  had  as  much  need  of  the 
approval  of  the  court  as  any  other  proviso  of  the  contract. 
That  no  such  oral  conditions  were  in  fact  attached  to  the  con- 
tract of  April  8th  is  made  to  appear  from  the  following  testi- 
mony of  the  defendant,  himself ;  and  this  is  the  only  material 
testimony  in  the  case,  apart  from  the  written  instrument : 

'*He  made  the  offer  to  E.  L.  McCoid,  on  the  day  preced- 
ing the  trial.  His  offer  was  for  my  son  to  put  up  a  $1,000 
bond  to  support  the  children.  I  refused.  The  next  offer  was 
for  $800.  The  next  day  he  came  down  to  six,  and  I  would 
not  do  that.  Then  he  wanted  $400  in  bond  or  cash.  After 
he  made  these  offers  and  I  refused  them,  we  finally  agreed 
upon  the  $300,  as  set  out  in  the  agreement." 

The  statutes  prohibiting  desertion  of  wife  or  children 
provide  that,  before  sentence,  the  party  arrested  may  appear 
and  give  bond,  conditioned  that  he  will  furnish  his  wife,  or 

his    children,    as    the    case    may    be,    with 

8.   WiFB  DESERTION :         ,  £       j  J        1    aI.'  J       ,        ^ 

setuement:         a  home,  food,  carc  and  clothing,  and  upon 

so  doing,  the  court  may  order  his  release. 
The  primary  purpose  of  the  statute  punishing  desertion  is  to 
secure  to  the  wife  and  children  proper  support,  and  it  is 
doubtless  within  the  discretion  of  the  trial  court  to  approve, 
to  that  end,  anything,  aside  from  a  bond,  which  will  reason- 
ably answer  the  purpose.  The  contract  entered  into  in  this 
case  was  for  the  purpose  of  arresting  the  prosecutions  for  wife 
desertion,  which  it  did,  and  to  secure  something  for  the  sup- 
port of  both  wife  and  children;  and  in  this  respect,  the 
arrangements,  although  not  according  to  the  statute,  in  that 
no  bond  was  required,  were  not  illegal  or  against  public 
policy. 

It  is  very  manifest  from  the  testimony  of  the  defendant 
himself  that  the  real  purpose  of  the  agreement  of  April  8th 
was  to  satisfy  the  statute,  and  thereby  to  obtain  a  dismissal 
of  the  prosecution.  This  result  was  accomplished  by  means 
of  an  agreement  which  was  submitted  in  writing,  for  the 

Vol.  177  Ia.- 
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approval  of  tbe  court.  Upon  such  approval,  dismissal  of  the 
prosecution  was  thus  obtained.  If  the  subsequent  agreement 
of  April  27th  can  be  construed  consistently  with  the  agree- 
ment of  April  8th,  so  be  it.  If  not,  it  cannot  be  permitted 
to  destroy  such  agreement  of  April  8th,  and  thereby  nullify 
the  conditions  upon  which  the  dismissal  was  ordered  by  the 
court. 

We  reach  the  conclusion,  therefore,  that  the  trial  court 
properly  directed  the  verdict  for  the  plaintiff,  and  its  order 
is  accordingly — Affirmed, 

Deemeb,  Weaver  and  Preston,  JJ.,  concur. 


A.  E.  Gates,  Appellee,  v.  Colfax  Northern  Rah^way 

Company  et  al.,  Appellants. 

SMIKENT  DOBCAIN:     Compeiiflatlon— Befnsal  to  Pay—Proceduie— 

1  Injunction.  An  injunction  to  restrain  the  occupation  of  land 
taken  under  the  power  of  eminent  domain  until  an  award  of  dam- 
ages has  been  paid,  is  the  proper  procedure  to  meet  a  refusal  to  pay 
the  award. 

SAILBOADS:     Bight  of  Way— Nature  of  Bight— EasementC?)   or 

2  Fee(?).  A  railroad  right  of  way  constitutes  an  easement  only, 
whether  acquired  under  condemnation  proceedings  or  by  private 
grant.  Therefore,  when  such  right  of  way  is  claimed  under  long 
continued  possession,  such  possession  is  governed  by  the  Adverse 
Possession  Act,  Section  3004,  Code,  1897,  providing  that  um  of  an 
easement  is  not  competent  evidence  to  establish  a  claim  of  right. 

ADVEBSE  POSSESSION:    Nature  and  Beqni8ite»— AppUcahUity  of 

3  Statute — ^Pleading.  The  Adverse  Possession  Act,  Section  3004, 
Code,  1897,  providing  that  adverse  possession  of  an  easement  shall 
be  proven  ( a )  by  evidence  separate  and  distinct  from  the  use  of  tbe 
easement,  and  (b)  by  evidence  that  the  one  against  whom  the  claim 
is  made  had  express  notice  thereof,  applies  whether  such  issue  is 
raised  by  the  petition  or  by  the  defendant's  cross-petition. 

ADVEBSE  POSSESSION:    Claim  of  Bight— Express  Notice— Use  as 

4  Evidence.  Title  by  adverse  possession  to  an  easement  in  real 
estate  is  established  only: 
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(a)  By  proof  of  10  years'  continuous  and  exclusive  possession; 

(b)  By  evidence,  other  than  the  use  of  the  premises,  that  said 
possession  was  under  a  hostile  claim  of  right  or  color  of  title; 

(c)  By  proof  that  the  one  against  whom  the  title  is  claimed  had 
express  notice  of  such  claim  of  right. 

ADVBBSE  POSSESSION:     Claim  of  Bight— "TTse"  as  Evidence— 

5  Competency.  The  act  of  exclusively  appropriating  a  strip  of 
ground,  the  act  of  constructing  railway  tracks  thereon,  and  the 
act  of  operating  trains  thereover,  constitute,  in  their  last  analysis, 
simply  a  use  of  an  easement,  and,  at  best,  only  constructive  notice 
of  a  claim  of  right;  and,  therefore,  such  acts  (a)  are  not  competent 
evidence  that  the  party  so  appropriating  and  using  "claimed  the 
easement  as  his  right,"  and  (b)  do  not  satisfy  the  statutory  re- 
quirement of  express  notice  of  claim  of  right.  ( Section  3004,  Code, 
1897.) 

ADVEBSE  POSSESSION:     Color  of  TUae-^Conveyance  by  Adverse 

6  Claimant — ^Effect.  The  grantee  of  an  adverse  claimant's  interest 
in  an  easement  in  real  estate  may  not,  under  such  conveyance,  claim 
any  higher  or  other  right  than  that  of  an  adverse  claimant. 

ADVERSE  POSSESSION:    When  Possession  Adverse— Idfe  Tenants 

7  and  Bemaindezmen.  A  rightful  possession  of  land,  acquired  under 
an  arrangement  with  the  life  tenant  and  in  subordination  to  his 
title,  but  continued  after  the  death  of  such  life  tenant,  does  not 
become  adverse  as  to  the  remainderman  until  such  time  as  the 
remainderman  has  been  given  express  notice  that  such  possessor  is 
holding  said  land  adversely. 

EMINENT  DOMAIN:     Condemnation— Limitation  of  Actions.    One 

8  who  takes  possession  of  a  right  of  way  without  condemnation  or 
payment  of  damages  is  a  trespasser,  and  may  not  plead  the  statute 
of  limitations  against  a  proceeding  to  assess  such  damages  and 
to  enjoin  the  possessor  until  same  are  paid. 

Appeal  from  Jasper  District  Court. — John  F.  Talbott, 

Judge. 

Saturday,  September  30,  1916. 

Action  in  equity.  Plaintiff,  about  December  11th,  1913, 
requested  defendants  to  compensate  plaintiff  for  damages, 
as  plaintiff  alleges,  because  of  defendants'  appropriation  for 
railroad  purposes,  in  the  transportation  of  their  coal,  of  a 
right  of  way  through  lands  of  which  plaintiff  claimed  to  be 
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the  owner.  .  Such  compensation  not  being  made,  plaintiff 
alleges  that  he,  on  January  10,  1914,  made  application  to  the 
sheriff  of  Jasper  County  for  the  appointment  of  commis- 
sioners to  assess  his  resulting  damages,  and  that,  on  January 
21,  1914,  said  commissioners  assessed  said  damages  at  $3,000; 
this  award  of  damages  was  filed  in  the  o£Sce  of  said  sheriff 
on  the  same  day;  and  this  action  is  to  enjoin  defendants'  use 
of  said  right  of  way  until  payment  be  made  of  the  damages 
so  assessed. 

The  trial  court  found  for  plaintiff  on  the  issues,  and 
entered  a  decree  enjoining  defendants  from  operating  a  rail- 
way upon  the  land  in  question,  unless  and  until  they  should 
pay  plaintiff  the  damages  assessed,  with  interest.  Defendants 
appeal. — Affirmed, 

E.  dk  F.  0.  Ryan,  for  appellants. 

C  0.  McLain  and  Tim  J.  Campbell,  for  appellee. 

Preston,  J. — The  issues  were  substantially  these : 
In  his  petition,  plaintiff  alleges  he  is  the  owner  in  fee 
simple  of  the  southwest  quarter  and  the  north  half  of  the 
southeast  quarter  of  Section  11,  Township  79  north.  Range 
21  west  of  the  5th  P.  M. ;  that  defendants  constructed  and 
are  maintaining  and  operating  a  railroad  line  over  said  prem- 
ises, solely  for  the  transportation  of  defendants'  coal,  with- 
out plaintiff's  consent  and  without  payment  or  compensation 
for  damages;  that  the  proceedings  ended  with  the  filing  by 
commissioners  of  an  award  of  damages,  as  above  described; 
and  that  defendants  have  wholly  failed  and  neglected  to  pay 
said  award  or  any  other  sum.  The  answer  and  cross-petition 
of  defendants  admit  that  each  defendant  is  a  corporation. 
By  way  of  cross-petition,  the  defendants  allege  that  the  Jasper 
County  Coal  Company  constructed,  owned,  maintained,  and, 
as  owner,  was  in  the  undisputed  possession  of,  and  operated 
the  sole  and  only  railway  on  and  across  the  property  in 
question  for  many  years  previous  to  February  4,  1902,  and, 
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up  to  that  date,  was  in  the  full,  open,  adverse  and  uninter- 
rupted possession  of  said  railroad,  and  was  the  owner  thereof ; 
and  that,  on  said  fourth  day  of  February,  1902,  said  Jasper 
County  Coal  Company  conveyed  to  the  defendant  Colfax 
Consolidated  Coal  Company,  under  its  said  conditions  of 
ownership  and  possession,  the  railroad  line  above  described 
and  referred  to ;  that  the  deed  was  acknowledged  and  recorded 
on  April  10, 1902 ;  that,  on  February  4th,  1902,  the  defendant 
Colfax  Consolidated  Coal  Company  went  into  possession  of 
said  line  of  railroad  under  said  deed,  and  has,  ever  since  that 
date,  under  color  of  title  and  claim  of  right,  been  in  the 
open,  continuous,  adverse,  actual,  visible  and  exclusive  posses- 
sion of  said  line  of  railroad,  by  itself  and  its  tenants,  until 
the  present  time,  and  is  now  in  such  possession;  that,  since 
November  1,  1904,  the  defendants  Colfax  Northern  Railway 
Company  and  Colfax  Northern  Railroad  Company,  which 
were  the  lessees  of  Colfax  Consolidated  Coal  Company,  de- 
fendant herein,  under  and  by  virtue  of  the  requirements  of 
the  leases  made  to.  them  by  the  defendant  Colfax  Consolidated 
Coal  Company,  as  lessor,  have  paid  all  taxes  on  said  line  of 
railroad;  that,  prior  to  said  November  1,  1904,  and  after 
February  4,  1902,  said  Colfax  Consolidated  Coal  Company 
operated  said  line  of  railroad  and  paid  all  the  taxes  which 
were  assessed  thereon  as  railroad  property. 

Defendants  pray  that  the  defendant  Colfax  Consolidated 
Coal  Company  be  adjudged  and  decreed  to  be  the  absolute 
owner  of  the  said  railroad  line  on  and  across  the  land,  and 
that  plaintiff  be  barred  of  any  right,  title  or  interest  in,  or 
with  respect  to,  said  line  of  railroad  and  every  part  thereof, 
and  for  general  equitable  relief. 

For  reply  and  answer  to  cross-petition,  plaintiff  says: 

1.  That  he  denies  each  and  every  allegation  therein  con- 
tained, not  hereinafter  specifically  admitted. 

2.  That  the  plaintiff  acquired  title  to  said  land  by  and 
through  the  will  of  his  grandfather,.  E.  N.  Gates,  long  since 
deceased,  and  the  codicils  thereto,  which  were  duly  admitted 
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to  probate  by  the  district  court  of  Jasper  County,  Iowa,  and 
are  of  record;  that  plaintiff's  grandfather  owned  said  land  at 
his  death,  and  said  will  and  codicils  thereto  gave  said  land 
to  plaintiff's  father,  Alvin  C.  Gates,  for  and  during  his  life, 
a  life  estate  only,  and,  upon  the  decease  of  plaintiff's  father, 
said  will  and  codicils  gave  said  land  to  the  plaintiff ;  that  one 
John  C.  Wirth  (or  Worth)  acquired  the  interest  of  plaintiff's 
father  in  and  to  said  land  on  or  about  the  19th  day  of  Novem- 
ber, 1888,  and  owned  said  interest  and  possessed  said  land 
until  the  death  of  plaintiff's  father,  which  took  place  about 
August,  1913;  that,  upon  the  death  of  plaintiff's  father,  as 
aforesaid,  plaintiff  became  entitled  to  the  possession  and  use 
of  said  land  for  the  first  time,  to  wit,  about  August,  1913, 
and  he  and  his  grantee  have  been  in  possession  thereof  since 
said  time. 

3.  That  said  railroad  was  built  about  the  year  1897, 
from  Colfax  to  a  coal  mine  or  shaft  about  a  half  a  mile  south 
of  said  land;  that  at  said  time  said  John  G.  Wirth  was  in 
exclusive  possession  of  said  land,  and  that,  since  the  plaintiff 
has  become  entitled  to  possession  thereof,  said  railroad  has 
been  maintained  and  operated  by  the  defendants  in  violation 
of  plaintiff's  rights  and  against  his  will. 

4.  That  the  Colfax  Northern  Railway  Company,  defend- 
ant herein,  was  incorporated  in  June,  1912,  and  has  operated 
said  railroad  since  that  time  only. 

5.  That  the  sole  purpose  of  the  original  construction 
and  subsequent  operation  of  said  railroad  was  to  assist  in 
the  mining  and  marketing  of  coal,  and  it  has  been  used  exclu- 
sively for  said  purposes ;  that  it  was  not  originally  of  a  per- 
manent character  nor  likely  to  continue  for  any  certain  length 
of  time ;  and  that  the  plaintiff  had  had  no  knowledge  or  notice 
of  the  occupancy  of  said  land  by  said  railroad  until  about 
the  year  1910,  nor  any  knowledge  or  notice  at  any  time  prior 
to  the  death  of  said  Alvin  C.  Gates  that  the  defendants  or 
their  predecessors,  or  their  alleged  grantors  or  assignors, 
claimed  any  right  in  or  upon  said  land  by  adverse  possession ; 
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that  the  defendants  have,  as  a  matter  of  fact,  no  right,  title 
or  interest  in,  to,  or  upon,  said  land ;  and  that  the  facts 
stated  in  defendants'  answer  and  cross-petition  do  not  entitle 
the  defendants  to  the  relief  demanded,  and  are  not  suflBcient 
to  constitute  a  defense  or  counterclaim. 

By  an  amendment  to  their  answer,  defendants  alleged 
that  plaintiff  entered  into  a  written  contract  with  one  Joseph 
S.  Dodd  and  executed  a  deed  to  him  to  the  land  in  question, 
and  that,  after  the  date  thereof,  Dodd  alone  has  any  right 
to  the  damages  claimed  by  plaintiff.  Dodd  filed  a  petition 
of  intervention,  consenting  that  the  damages  be  paid  to  plain- 
tiff, and  stating  that  he  never  claimed  any  interest  in  the 
right  of  action  against  defendants  with  reference  to  the  right 
of  way  of  said  corporations  over  the  land  in  question.  The 
contract  referred  to  is  dated  September  17,  1913,  and  by  it 
plaintiff  agreed  to  sell  the  land  to  Dodd,  and  the  deed  exe- 
cuted pursuant  thereto  was  executed  February  28,  1914.  In 
this  deed,  plaintiff,  the  grantor,  reserves  a  right  of  action 
against  defendants  with  reference  to  said  right  of  way.  As 
stated,  the  trial  court  found  for  plaintiff,  and  defendants 
seem  to  make  no  contention,  at  this  time,  in  regard  to  the 
Dodd  contract  and  deed.  There  was  an  agreed  statement  of 
facts,  which,  condensed,  is  substantially  as  follows: 

1.  E.  N.  Qates  died  in  1883.  He  was  then  the  owner 
and  in  possession  of  the  lands  above  described  by  government 
subdivisions. 

2.  By  his  will,  E.  N.  Gates  devised  a  life  estate  in  said 
lands  to  his  son,  Alvin  C.  Qates.  Plaintiff,  the  son  of  Alvin 
C.  Gates,  was,  by  said  will,  devised  the  said  lands  subject  to 
said  life  estate. 

3.  Plaintiff  was  born  December  23,  1890. 

4.  Alvin  C.  Gates  died  August  15,  1913. 

5.  Plaintiff,  on  December  11,  1913,  requested  compen- 
sation for  defendants*  occupation  of  a  railroad  right  of  way 
across  said  lands.  This  was  his  first  assertion  of  rights  in 
said  lands  adverse  to  defendants,  and  was  followed  up  by 
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condemnation  proceedings  begun  on  January  10,  1914,  cul- 
minating in  findings  by  a  sheriff's  jury  filed  on  January  21, 
1914.  Defendants  have  always  denied  and  refused  compen- 
sation to  plaintiff.    This  action  was  begun  January  22,  1914. 

6.  The  railroad  line  of  which  plaintiff  complains  was 
built  by  the  Jasper  County  Coal  Company,  a  corporation, 
in  1897,  and  was  operated  by  said  Jasper  County  Coal  Com- 
pany as  its  property.  Possession  of  the  railroad  line  was 
unquestioned  until  after  the  Jasper  County  Coal  Company 
made  its  deed  to  the  Colfax  Consolidated  Coal  Company, 
hereinafter  referred  to. 

7..  On  February  4,  1902,  the  Jasper  County  Coal  Com- 
pany executed  a  deed  to  Colfax  Consolidated  Coal  Company, 
which  deed,  on  April  10,  1902,  was  filed  for  record  in  the 
office  of  the  recorder  of  deeds  of  Jasper  County,  Iowa,  and 
is  recorded  in  the  records  of  said  office.  The  consideration 
recited  in  this  deed  was  the  payment  of  $15,000  and  other 
good  and  valuable  consideration.  The  description  of  the 
railroad  line  by  said  deed  conveyed,  which  crosses  the  above 
lands,  is  as  follows : 

'*The  railway  of  the  Jasper  County  Coal  Company  as 
now  laid  from  the  Chicago,  Bock  Island  and  Pacific  Railway 
in  the  town  of  Colfax,  Jasper  County,  Iowa,  and  extending 
therefrom  in  a  southerly  and  then  easterly  direction  to  the 
east  line  of  WI/2  of  Section  13,  Township  79,  Range  21  W. 
5th  P.  M.,  Iowa,  together  with  all  the  right  of  way  and 
roadbed  of  said  road;  all  turnouts,  sidetracks,  switches  and 
stubtrack  or  tracks  of  whatever  kind,  nature  or  description, 
including  all  tracks,  ties,  iron,  steel  rails  upon  said  roadbed, 
turnouts,  switches,  including  the  tracks  to  the  mines  of  said 
Jasper  County  Coal  Company.  The  intention  of  this  deed  is 
to  convey  to  the  Colfax  Consolidated  Coal  Company  all  the 
railroad  property  of  the  grantor  herein,  of  whatever  kind  or 
description,  lying  or  being  in  Washington  and  Mound  Prairie 
Townships,  Jasper  County,  Iowa,  whether  expressly  named 
and  described  herein  or  not,  and  if,  by  any  mistake  or  omis- 
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sion  in  description,  all  such  railroad  property  belonging  to 
first  party  is  not  herein  accurately  described,  nevertheless 
the  first  party's  interest  in  such  railroad  property  shall  pass 
to  said  second  party.  To  have  and  to  hold  the  said  property 
above  described  with  all  appurtenances  thereto  belonging 
unto  the  said  second  party,  its  successors  and  assigns  forever, 
the  said  first  party  covenants  for  itself  and  its  successors  that 
the  foregoing  described  property  is  free  from  any  incum- 
brance, that  first  party  has  full  right,  authority  and  power 
to  sell  the  same  and  it  hereby  warrants  to  defend  the  title 
unto  said  second  party,  its  successors  and  assigns,  against  all 
lawful  claims  of  all  persons  whomsoever  claiming  the  same, 
or  any  part  thereof ;  this  warranty,  however,  shall  not  apply 
to  or  include  any  track  privilege  on  or  over  the  right  of 
way  of  the  Chicago,  Kock  Island  &  Pacific  Railway  or  its 
tracks.  This  conveyance  is  executed  in  accordance  with  the 
request  of  the  stockholders  of  the  first  party,  authorizing  its 
board  of  directors  to  sell  and  convey  the  aforesaid  property, 
and  in  accordance  with  the  resolution  of  the  board  of  direct- 
ors authorizing  such  «ale  and  directing  the  president  and  sec- 
retary of  said  company  to  execute  a  conveyance  therefor,  and 
in  accordance  with  such  authority,  the  said  president  and 
secretary  of  the  first  party  execute  this  instrument  in  behalf 
of  the  first  party  on  the  date  first  hereinabove  written." 

Said  deed  was  duly  acknowledged. 

8.  Immediately  after  the  execution  of  said  deed  from 
Jasper  County  Coal  Company,  the  Colfax  Consolidated  Coal 
Company  went  into  possession  of  said  line  of  railroad,  there 
being  no  interim  between  the  possession  of  said  Colfax  Con- 
solidated Coal  Company  and  its  grantor;  and  said  Colfax 
Consolidated  Coal  Company,  since  taking  possession,  as  afore- 
said, without  question  or  interruption,  continued  such  pos- 
session until  December  11,  1913,  and  the  possession  and  oper- 
ation of  said  line  has  been  continuous  by  itself  or  its  lessees, 
one  of  whom  is  its  codefendant  herein,  until  this  present  time. 
All  taxes  on  said  railroad  line  have  been  paid  from  February 
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10,  1902,  until  this  time,  either  by  the  (Jolfax  Consolidated 
Coal  Company  or  its  lessees  or  its  grantor,  the  Jasper  County 
Coal  Company.  On  December  11,  1913,  there  was  for  the 
first  time  questioned  the  possession  of  said  line  of  railroad 
in  the  manner  described  in  plaintiff's  petition. 

9.  Said  railroad  was  constructed  across  said  land  and 
is  being  maintained  and  operated  across  said  land  by  the 
defendants,  without  consent  of  the  plaintiff  (or  objection 
of  the  plaintiff  prior  to  about  December  11,  1913),  and  with- 
out any  compensation  or  damages'  having  been  paid  to 
plaintiff  therefor  (or  demanded  by  plaintiff  prior  to  about 
December  11,  1913).' 

10.  One  John  Q.  Worth  (or  Wirth)  acquired  the  inter- 
est of  plaintiff's  father  (the  life  tenant)  in  and  to  said  land 
on  or  about  the  19th  day  of  November,  1888,  and  owned  said 
interest.  He  possessed  said  land  (except  the  portion  covered 
by  said  railroad  line  after  the  construction  of  said  railroad) 
until  the  death  of  plaintiff's  father,  which  took  place  about 
August  15,  1913,  and  plaintiff  and  his  grantee  have  been  in 
possession  of  said  land  since  about  August  15,  1913,  except 
the  portion  thereof  occupied  by  the  defendants  herein  by  rea- 
son of  their  railroad  line,  as  herein  otherwise  described. 

11.  At  the  time  said  railroad  was  built,  in  the  year 
1897,  it  extended  from  Colfax  southward  only  to  a  coal  mine 
or  shaft  about  half  a  mile  south  of  said  land  (said  shaft  being 
about  one  mile  from  said  town  of  Colfax).  Up  to  said  time, 
John  Q.  Wirth  was  in  the  sole  possession  of  plaintiff's  father *s 
interest  in  said  land.  The  main  purpose  of  the  original  con- 
struction and  subsequent  operation  of  said  railroad  and  the 
extensions  thereof  was  to  assist  in  the  mining  and  marketing 
of  coal,  and  it  has  been  used  for  said  purposes.  The  afore- 
said coal  shaft  was  known  as  **No.  5."  Mining  operations 
were  continued  at  said  place  for  about  four  years  only,  when 
the  deposit  of  coal  became  exhausted.  At  about  the  time  of 
the  cessation  of  mining  operations  at  said  shaft,  another  de- 
posit of  coal  was  discovered  about  three  fourths  of  a  mile  east 
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of  said  shaft,  and  another  shaft  was  there  sunken,  known  as 
*'No.  6."  Mining  operations  were  continued  at  **No.  6"  foij 
about  six  or  eight  years ;  then  the  deposit  of  coal  at  said  place 
became  exhausted.  The  next  shaft  operated  was  **No.  7.'* 
Originally,  this  shaft  was  opened,  and  from  it  to  an  inter- 
section with  the  line  which  had  been  built  as  above  described, 
there  was  built  a  railroad  line.  The  opening  of  said  shaft 
**No.  7"  and  the  building  of  said  intersecting  line  were  by 
the  Colfax  Coal  &  Mining  Company,  a  corporation  entirely 
separate  and  distinct  from  defendants  and  each  of  defendants ' 
predecessors.  The  said  Colfax  Coal  &  Mining  Company  leased 
to  the  aforesaid  Jasper  County  Coal  Company  the  track  built 
by  the  said  Colfax  Coal  &  Mining  Company,  the  date  of  said 
lease  being  May  29,  1901.  It  was  about  two  miles  in  length. 
At  some  time  between  May  29,  1901,  and  April  30,  1902, 
there  was  organized  the  Colfax  Consolidated  Coal  Company, 
one  of  the  defendants  herein,  and  between  said  dates  there 
were  conveyed  to  it  the  shafts  and  railroad  lines  of  the  Jasper 
County  Coal  Company  and  the  Colfax  Coal  &  Mining  Com- 
pany, and  it  was  by  these  conveyances  that  the  Colfax  Con- 
solidated Coal  Company  claimed  to  be  the  owner  of  said 
property,  .including  said  railroad  lines.  In  the  year  1905, 
the  defendant  Colfax  Consolidated  Coal  Company  opened 
shaft  '*No.  8,"  about  three  miles  southeast  of  the  south  line 
of  the  tract  described  in  the  will  of  E.  N.  Gates,  above  referred 
to.  The  operation  of  shaft  '*No.  8"  is  now  going  on,  and  is 
likely  to  continue  for  several  years.  The  operation  of  '*No. 
7"  was  discontinued  in  the  summer  of  1913.  **No.  7"  and 
'*No.  8''  are  only  a  fraction  of  a  mile  apart. 

In  the  summer  of  1912,  there  was  opened  by  the  Colfax 
Consolidated  Coal  Company  a  shaft  or  coal  mine  known  as 
"No.  9,"  located  about  a  mile  from  "No.  8"  in  a  south- 
westerly direction.  To  reach  said  "No.  9''  shaft,  a  line  of 
railroad  about  a  half  mile  in  length  was  built  by  the  Colfax 
Consolidated  Coal  Company  from  its  point  of  intersection 
with  the  railroad  line  which  had  been  previously  built,  and 
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which  was  being  then  operated  by  said  Colfax  Consolidated 
Coal  Company.  Said  shaft  ''No.  9"  has  been  and  now  is  in 
operation  ever  since  it  was  opened,  as  is  also  the  railroad 
line  to  said  shaft. 

12.  Plaintiff  had  no  knowledge  or  notice  of  the  ocen- 
pancy  of  said  land  by  said  railroad  through  it,  except  such 
constructive  notice  as  the  facts  herein  stipulated  impart,  until 
about  the  year  1910,  nor  any  other  knowledge  or  notice,  at 
any  time  prior  to  the  death  of  said  Alvin  C.  Gates,  that  the 
defendants  or  their  alleged  predecessors  or  their  alleged 
grantors  or  assignors  claimed  any  right  in  or  upon  said  land 
by  adverse  possession. 

13.  The  Colfax  Northern  Railroad  Company  was  organ- 
ized as  a  corporation  and  filed  its  articles  of  incorporation 
April  6,  1901,  and,  under  lease  from  the  Colfax  Consolidated 
Coal  Company,  operated  the  line  of  railroad  through  the  land 
described  in  the.  will  of  E.  N.  Gates  from  the  first  day  of 
September,  1904,  until  in  June,  1912,  from  which  time  it  has 
been  operated  by  the  Colfax  Northern  Railway  Company,  one 
of  the  defendants  herein. 

14.  Joseph  S.  Dodd  did  not  come  into  possession  of  any 

of  said  land  until  March  1,  1914,  at  which  time  he  took  pos- 

« 

session  under  his  deed  and  still  retains  the  same. 

15.  During  the  entire  time,  there  has  been  a  railroad 
line  through  the  southwest  quarter  and  north  half  of  the 
southeast  quarter  of  Section  11,  Township  79,  Range  21,  in 
Jasper  County,  Iowa.  The  corporations  which  have  operated 
the  same  have,  as  a  continuation  of  said  line,  operated  a 
railroad  line  to  Valeria,  a  station  of  the  Chicago,  Great 
Western  Railroad  about  five  miles  northwest  from  Colfax, 
and  at  Colfax  have  maintained  a  station,  yards,  and  a  round- 
house, through  which  yards  trains  have  been  operated  from 
Valeria  to  the  southern  termini  above  described,  during  said 
entire  time,  as  one  system,  and  said  line  has,  during  all  said 
time,  been  connected  with,  and  has  interchanged  freight  traffic 
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with,  the  Chicago,  Bock  Island  &  Pacific  Bailroad  at  Coif  ax, 
Iowa. 

16.  No  person  now  has  or  claims  any  right,  title  or 
interest  whatever  in  said  real  estate  (S.  W.i?4  and  N.^ 
S.  E.14  Sec.  11,  Twp.  79  north,  Eg.  21  west  of  5th  P.  M.), 
except  the  parties  hereto,  and  said  Dodd,  under  his  deed 
from  plaintiff. 

It  was  further  stipulated  that  either  party  might  intro- 
duce evidence  upon  the  trial  which  did  not  contradict  the 
facts  agreed  upon  as  established.  In  addition  to  the  fore- 
going facts  shown  by  the  stipulation,  plaintiff  offered  in 
evidence  the  following  matters: 

Exhibit  Ay  being  a  stipulation  of  facts,  is  offered  in 
evidence  by  both  parties,  with  the  understanding  on  the  part 
of  the  plaintiff  that  the  consideration  of  the  use  of  the  right 
of  way  in  question,  under  Section  3004  of  the  Code,  is  not 
evidence  of  a  claim  of  right  to  an  easement  and  not  evidence 
of  a  foundation  of  adverse  possession. 

Plaintiff  also  objects  to  that  part  of  the  stipulation  which 
shows  that  the  Colfax  Northern  Railway  Company  is  merely 
lessee  of  tlie  Colfax  Consolidated  Coal  Company,  as  imma- 
terial. 

Exhibit  B  is  offered  in  evidence  by  the  plaintiff, — same 
being  a  letter  from  the  general  manager  of  the  Colfax  Con- 
solidated Coal  Company, — ^with  this  explanation,  that  the  let- 
ter is  an  answer  to  a  letter  which  plaintiff's  counsel  wrote 
to  the  general  manager  with  reference  to  the  subject-matter 
of  this  action,  and  also  to  a  conversation  had  between  them 
in  which  they  talked  about  the  subject-matter  of  this  suit,  and 
refers  to  the  payment  on  May  11,  1898,  by  one  of  the  claimed 
predecessors  of  the  Colfax  Consolidated  Coal  Company,  of  an 
amount  of  money  to  J.  G.  Worth,  referred  to  in  the  stipu- 
lation as  owner  of  the  life  estate  of  A.  C.  Oates,  under  a 
certain  deed,  as  therein  shown. 

This  explanation  of  plaintiff's  counsel  is  to  be  received 
as  evidence  in  connection  with  the  letter. 


702  Gates  v.  Railway  C!o.  [177  Iowa 

Plaintiff  offers  in  evidence  the  files  in  this  ease,  including 
the  petition  and  the  original  notice,  showing  that  this  case 
was  commenced  by  service  of  the  original  notice  on  the  2l8t 
day  of  January,  1914,  and  that  the  petition  was  filed  on  the 
22nd  day  of  January,  1914.  **  Exhibit  B,"  offered  as  evi- 
dence,  is  as  follows : 

**  Colfax  Consolidated  Co. 

**  Colfax,  Iowa.    Jan.  9,  1914. 
"Mr.  Tim  J.  Campbell,  Atty.,  Newton,  Iowa. 

*'Dear  Sir:  Your  favor  of  Jan.  6,  1914,  at  hand.  We 
find  that  the  right  of  way  you  refer  to  was  paid  for  May  11th, 
1898. 

"Yours  very  truly, 

"J.  B.  Ryan,  General  Manager." 

As  we  understand  the  record,  it  is  not  claimed  by  defend- 
ants that  plaintiff  has  ever  been  paid  anything  for  the  right 
of  way  across  the  land  in  question. 

1.  It  is  suggested  by  appellants,  rather  than  argued, 
that  an  action  at  law  would  have  been  more  appropriate; 
but  under  the  authority  of  Hibhs  v.  Chicago  <&  S,  W.  B.  Ca., 

39  Iowa  340,  an  action  for  injunction  to 
1.  EMiNBNTDo-       restrain  defendant  from  operating  its  road 

If  AiN :  compen-  ^  ^ 

topay'proce-^    ^^®^  ^^®  ^*^^  Condemned,  until  the  damages 
Son? '  *"^""^'      awarded  had  been  paid,  is  the  proper  remedy, 

and  that  case  holds  that  the  same  rule  applies 
to  the  lessee  as  to  the  lessor  of  the  railroad.  See  also  Conger 
V,  Biirlington  &  S.  W.  R.  Co.,  41  Iowa  419.  We  do  not  find 
that  these  cases  have  ever  been  overruled  or  even  criticized. 

2.  It  is  thought  by  appellees  that  Section  3004,  Code, 
1897,  applies  to  the  situation  here  presented.  The  appellants 
contend  otherwise,  and  argue,  first,  that  the  statute  does  not 

apply  because  they  have  more  than  a  mere 

^'  rigft^of^way:      eascmcnt  in  the  land,  and  they  claim  they 

easement [?^  or  havc  a  fee  title  to  the  strip.    Appellants' 

argument  is  that  plaintiff's  right  to  payment 
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of  $3,000  is  aUeged  to  be  founded  on  Chapter  4,  Title  X,  of 
the  Code,  which  authorizes  the  taking  of  real  estate.  They 
say  that  Section  1995,  Code  Supp.,  1913,  excludes  the  idea 
that  this  is  a  mere  easement.    That  section  provides: 

**The  land  so  taken,  otherwise  than  by  the  consent  of  the 
owners,  shall  not  exceed  one  hundred  feet  in  width,  except 
for  wood  and  water  stations,  unless  where  greater  width  is 
necessary  for  excavation,'*  etc. 

Section  1999,  Code,  1897,  requires  freeholders  to  **  inspect 
said  real  estate,  and  assess  the  damages  which  said  owner 
will  sustain  by  the  appropriation  of  his  land  for  the  use  of 
said  corporation." 

They  say  that  the  assessment  which  plaintiff  procured  to 
be  made  under  said  section  was  of  damage  to  his  real  estate 
by  the  appropriation  thereof,  which  was  originally  in  1897, 
M'hen  the  road  was  built;  that  plaintiff,  having  availed  him- 
self of  these  provisions,  is  in  no  position  to  assert  that  he 
caused  damages  to  be  assessed  because  of  the  existence  of  a 
mere  easement.  Appellee  argues  that  1:his  issue  was  not  raised 
in  the  pleadings,  but  contends  that,  even  if  it  had  been,  under 
the  authorities,  only  an  easement  could  have  been  acquired 
under  the  facts  proven.  In  Hibbs  v.  Railway,  supra,  it  was 
said  that,  had  the  party  pursued  a  legal  course  to  condemn 
the  land,  defendant  would  not  have  acquired  any  title,  but 
an  easement.  In  Brown  v,  Yotcng,  69  Iowa  625,  it  was  held 
that  a  right  of  way  for  a  railway  company  is  only  an  ease- 
ment, though  it  be  conveyed  by  deed;  and  the  existence  of 
such  easement  is  not  a  breach  of  the  covenant  as  to  title  in  a 
warranty  deed  subsequently  made,  conveying  the  land.  See 
also  Smith  v.  Hall,  103  Iowa  95 ;  Chicago,  R.  7.  cfe  P.  R.  Co.  v. 
City  of  Ottumwa,  112  Iowa  300;  Capps  v.  Texas  &  P.  R, 
Co.  (Texas),  50  S.  W.  643.  33  Cyc.  167,  states  this  to  be  the 
rule  where  the  land  is  acquired  without  condemnation  pro- 
ceedings and  without  any  contract  with  the  owner,  as  where 
it  is  acquired  by  adverse  possession.  See  also  14  Cyc.  1207, 
1208.    And  we  find  this  rule  in  2  C.  J.  167,  Section  317,  that 
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a  claim  merely  of  an  easement,  or  of  any  other  right  less  than 
the  entire  fee,  does  not  give  any  adverse  right  to  the  fee. 

Appellants  also  contend  that  Section  3004  applies  to  one 
who  brings  an  action,  and  they  say  that  defendant  did  not 
bring  this  action.    But  they  are  making  an  affirmative  defense 

of  adverse  possession,  and  they  filed  a  cross- 
8.  ADvsRBB  poflBW-  petition  in  which  they  pray  for  affirmative 

8ION :  nature         *^  ^    x-     ^ 

SpuSSiuty  of    relief,  asking  that  their  title  be  quieted,  etc., 
statute: plead,    ^j^ich  wc  think  is  uo  different  than  if  they 

had  brought  the  suit  as  plaintiffs.  Aside  from 
this,  the  statute  has  been  applied  to  easements,  whether  affirm- 
ative or  defensive,  Churchill  v,  Bwrlingion  Water  Co.,  94 
Iowa  89,  93,  94.  In  that  case,  it  was  said  also  that  the  right 
to  discharge  soot  and  smoke  upon  the  premises  of  another  is 
an  easement,  and  within  the  contemplation  of  the  statute. 

3.  It  is  contended  by  appellee  that,  under  the  facts  in 
this  case,  the  appellants  could  not  have  acquired  more  than 
an  easement  of  right  of  way  in  the  land ;  and  that,  in  order 

to  acquire  this,  it  was  necessary  for  them  to 

*•  ^T?fSLiSrSf ""  have  complied  with  Section  3004  of  the  Code ; 

notice :  use  as      and  that,  becausc  of  noncompliance  with  the 

evidence. 

provisions  of  that  section,  the  statute  of  lim- 
itations did  not  begin  to  run  until  December  11,  1913,  when, 
for  the  first  time,  plaintiff  was  given  to  understand  that 
appellants  claimed  adversely  to  him.  This  section  is  as 
follows : 

"In  all  actions  hereafter  brought,  in  which  title  to  any 
easement  in  real  estate  shall  be  claimed  by  virtue  of  adverse 
possession  thereof  for  the  period  of  ten  years,  the  use  of  the 
same  shall  not  be  admitted  as  evidence  that  the  party  claimed 
the  easement  as  his  right,  but  the  fact  of  adverse  possession 
shall  be  established  by  evidence  distinct  from  and  independ- 
ent of  its  use,  and  that  the  party  against  whom  the  claim  is 
made  had  express  notice  thereof;  and  these  provisions  shall 
apply  to  public  as  well  as  private  claims." 

Appellants  cite  Shimamek  v,  Chicago,  M,  &  St.  P,  R,  Co., 
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152  N.  W.  574,  where  it  was  held  that  an  easement  in  a  right 
of  way  may  be  established  by  adverse  possession.  A  rehearing 
was  granted  and  a  new  opinion  was  filed.  However,  this 
proposition  is  conceded  by  appellee,  but  they  say  that  there 
must  be  compliance  with  Section  3004  of  the  Code,  in  order 
to  start  the  running  of  the  statute,  and  that,  in  the  Shimanek 
case,  as  originally  written,  the  facts  brought  it  within  the 
section  as  to  notice,  because  the  owner  of  the  strip  had  made 
an  oral  gift  of  the  land  to  the  railway  company  and  author- 
ized the  construction  of  valuable  improvements  thereon,  and 
thereby  an  estoppel  was  created.  And  appellants  cite  Oouidr 
ing  V.  Shonquist,  159  Iowa  647,  to  the  proposition  that  an  oral 
transfer,  with  acceptance,  furnished  suflScient  basis  for  a 
claim  of  right.  We  may  notice  here  that  in  that  case  it  was 
held  that  possession  alone  was  not  sufficient.  Appellants  say 
further,  of  the  section  of  the  statute  under  discussion,  that 
those  provisions  operate  against  one  affirmatively  claiming  an 
easement  by  virtue  of  adverse  possession  founded  solely  upon 
the  mere  use  of  the  easement,  and  that  in  this  case,  the  defend- 
ants claim  under  a  deed  of  one  in  possession.  And  further, 
that,  .in  this  case,  the  railway  appropriated  to  its  sole  use 

for  railway  riglit  of  way  the  strip  of  ground 

^'  B^^ciaAmot^'  uow  in  question,  thereby  excluding  for  more 

evidence :  com-    than  10  years  every  other  use  thereof,  and 

petency.  -.  ,  .  i      •  ^^  • 

that  this  exclusion  amounts  to  more  than  evi- 
dence of  mere  use ;  and  further,  that,  by  reason  of  its  exclusive 
possession  by  its  superstructure,  the  railway  has  monopolized 
to  itself  not  only  the  use  but,  as  well,  the  physical  right  of 
way  itself,  and  has  advised  the  public  of  its  ownership,  under 
its  deed  filed  for  record  April  10,  1902.  But  is  this,  after  all, 
more  than  the  use  of  the  easement?  The  building  of  super- 
structures upon  the  land  is  merely  a  mode  of  use,  and  not 
evidence  independent  of  the  use,  just  as  grading  or  laying 
pavement  is  a  mode  of  use  of  an  easement  of  highway,  or  the 
building  of  walls  a  mode  of  use  of  party  wall.    Is  it  not  mere 

Vol.  177  Ia.— 45 
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constractive  notice,  rather  than  the  express  notice  required  by 
Section  3004  f  This  statute  has  been  paraphrased  in  State  v, 
Miicheil,  58  Iowa  567,  in  this  wise : 

''For,  as  we  think,  the  meaning  of  the  statute  is,  that 
the  'use  (of  the  premises)  shall  not  be  admitted  as  evidence 
that  the  party  claimed  the  easement  as  his  right,  but  the  fact 
of  adverse  possession  (that  is,  that  the  possession  was  adverse) 
shall  be  proved  by  evidence  distinct  from  and  independent  of 
the  use,  and  by  evidence,  that  the  party  against  whom  the 
claim  is  made  had  express  notice  thereof  (that  is,  of  the  use 
and  claim).  In  other  words,  a  highway  cannot  be  established 
by  user  alone,  although  the  owner  may  have  had  knowledge 
of  the  use  but  did  not  have  'express  notice,'  a  claim  was  made 
based  thereon  independent  of,  or  additional  to,  the  mere  use. 
Therefore  it  does  not  matter  whether  the  instruction  is  based 
on  prescription  or  dedication,  or  both,  it  is  erroneous.  We 
have  no  occasion  to  determine  whether  the  statute  applies  to 
a  case  where  a  highway  has  been  used  by  the  public  for  ten 
years  prior  to  the  first  day  of  September,  1873,  when  the 
statute  took  effect,  because  no  such  question  was  submitted 
to  the  jury.'' 

We  find  nothing  in  the  evidence  or  agreed  statement  of 
facts  that  plaintiff  had  any  express  notice  of  any  claim  made 
by  defendants,  further  than  the  mere  occupancy  and  use  of 
the  strip  by  its  railroad.    The  stipulation  on  this  point  is  this : 

"14.  That  the  plaintiff  had  no  knowledge  or  notice  of 
the  occupancy  of  said  land  by  said  railroad  through  it,  except 
such  constructive  notice  as  the  facts  herein  stipulated,  until 
about  the  year  1910,  nor  any  knowledge  or  notice  at  any  time 
prior  to  the  death  of  said  Alvin  C.  Gates,  Aug.  15, 1913,  that 
the  defendants  or  their  alleged  predecessors  or  their  alleged 
grantors  or  assignors  claimed  any  right  in  or  upon  said  land 
by  adverse .  possession . ' ' 

Soon  after  the  plaintiff  became  entitkd  to  the  possession 
of  the  land,  which  was  at  the  death  of  his  father,  in  August, 
1913,  he  took  up  with  defendants  the  question  of  their  con- 
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tinu^d  occupancy  of  the  land.  This  was  in  December,  1913, 
and  then,  for  the  first  time,  he  was  confronted  with  the 
appellants'  claim  of  right  to  the  land.  We  quote  again  from 
Hibbs  V,  Railway,  supra : 

''It  is  claimed  by  appellants'  counsel  that,  as  plaintiff 
knowingly  permitted  one  of  the  defendants  to  enter  the  land 
and  make  improvements,  he  is  estopped  from  setting  up  any 
title  thereto.  If  it  is  meant  that  plaintiff  cannot  set  up  any 
claim  to  the  improvements  the  railroad  constructed  on  the 
land,  he  does  not  do  so  in  the  petition.  It  cannot  be  claimed 
that  the  defendant  has  acquired  any  title  to  the  land;  all 
that  it  could  have  acquired,  had  it  pursued  a  legal  course  to 
condemn  the  land,  would  have  been  an  easement.  Certainly 
it  can  acquire  no  more  without  taking  legal  steps,  and  without 
a  contract  with  plaintiff,  which  we  have  seen  it  has  failed  to 
establish.  We  have  never  heard  that  a  trespasser  entering 
land  may,  by  any  improvement,  acquire  right  to  deprive  the 
owner  of  his  property.  Had  defendant  entered  upon  the 
land,  claiming  a  right  to  do  so,  which  was  known  to  plaintiff, 
and  under  that  claim  constructed  the  road,  counsel's  position 
would  have  some  foundation  in  law  to  support  it.  But  noth- 
ing of  the  kind  is  shown.  It  had  no  permission  by  a  contract 
with  plaintiff  to  do  so,  and  did  not  pursue  the  course  author- 
ized by  law  in  order  to  acquire  such  right.  It  acquired,  there- 
fore, no  right  to  hold  the  land  without  rendering  to  the 
plaintiff  just  compensation.  Its  right  to  the  easement,  upon 
making  just  compensation,  determined  in  a  manner  provided 
by  the  law,  as  we  shall  hereafter  see,  is  not  denied  by 
plaintiff." 

In  Oray  v.  Haas,  98  Iowa  502,  504,  505,  we  said: 
''To  establish  a  highway  by  prescription,  under  this 
statute,  the  fact  of  adverse  possession  must  be  established  by 
evidence  distinct  from  and  independent  of  the  use,  and  by 
evidence  that  the  party  against  whom  the  claim  of  adverse 
user  and  possession  is  made  had  express  notice  of  such  user 
and  claim  of  possession.     It  follows  that  it  is  not  enough, 


i 
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to  establish  a  highway  by  prescription,  to  show  mere  use  of 
the  land  as  a  highway,  even  though  the  owner  had  actual 
knowledge  of  such  use.  He  must  have  'express  notice  that  a 
claim  is  made,  based  thereon,  independent  of  or  additional  to 
the  mere  use.'  .  .'  .  The  adverse  'possession  must  be  actual^ 
continued,  visible,  notorious,  distinct,  and  hostile,  and  com- 
menced under  a  claim  or  color  of  title. '  .  .  .  If  it  should  be 
conceded  that  the  evidence  established  the  use  of  the  claimed 
highway  for  the  requisite  period,  it  did  not  establish  the  fact 
that  the  possession  of  the  users  was  adverse,  by  evidence 
'distinct  from  and  independent  of  the  use,'  as  the  statute 
requires.  Nor  do  we  think  the  evidence  showed  that  the 
defendant  had  express  notice  that  the  public  were  claiming 
to  hold  and  occupy  this  land  adversely  to  him.  We  hold, 
then,  there  was  no  sufficient  evidence  to  show  the  establish- 
ment of  a  highway  by  prescription." 

Counsel  for  appellants  seem  not  to  make  any  distinction 
between  color  of  title  or  claim  of  right,  and  adverse  possession. 
Neither  color  of  title  nor  claim  of  right  is  title,  but  merely 

elements  of  adverse  possession.    The  defend- 

*'  «oNfcoioro"5-  *^^ts'  deed  upon  which  they  rely  is  not  from 

bv adverse*"^*  the  plaintiff,  nor  is  it  claimed  that  there  was 

Claimant :  effect.  ,1  j.i..  V-.-jw        1 

any  verbal  arrangement  between  plaintiff  and 
either  of  the  defendants.  Defendants'  deed  is  from  one  defend- 
ant to  the  other.  Defendants  do  not  trace  their  legal  title  to 
a  conveyance  from  E.  N.  Gates  to  them  or  their  predecessor. 
This  being  so,  they  must  claim  by  adverse  possession  alone. 
E.  N.  Gates  owned  the  land  absolutely  when  he  died,  and 
willed  the  remainder  directly  to  plaintiff.  The  railway  was 
not  built  until  after  E.  N.  Gates  died.  The  chain  of  legal 
title  is  in  plaintiff.  The  Jasper  County  Coal  Company  could 
not  have  been  more  than  adverse  claimant  against  plaintiff, 
and  the  deeding  of  its  claim  to  the  defendant  herein  could 
not  make  its  grantee  any  stronger  in  title.  A  deed  from  one 
adverse  claimant  to  another  does  not  make  the  second  adverse 
claimant  other  than  an  adverse  claimant.    Harhach  v.  Des 
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Moines  cfe  K,  C.  R.  Co.,  80  Iowa  593,  600.  It  does  not  appear 
that  the  Jasper  County  Coal  Company  had  title,  when  it 
executed  its  deed  of  February,  1902,  to  defendant  Colfax 
Consolidated  Coal  Company.  So  far  as  it  is  shown,  which 
we  must  concede  is  somewhat  indefinite,  it  would  seem  that  . 
there  had  been  some  arrangement  between  Worth,  the  then 
life  tenant,  and  one  of  the  defendants  or  its  grantor,  about 
May  11,  1898,  when  it  is  claimed  that  the  right  of  way  was 
paid  for  by  someone.  Defendants  claim  that  this  deed  is 
color  of  title  even  though  the  grantor  therein  had  no  title ;  but, 
as  before  said,  that  is  only  one  element  in  the  doctrine  of 
adverse  possession.  Appellants  say  in  argument  that  ^  the 
defendant  coal  company  ''relies  .upon  its  possession  under 
color  of  title  taken  under  the  deed  of  the  Jasper  County  Coal 
Company,  and  that  is  sufficient,  even  though,  in  fact,  the 
Jasper  County  Coal  Company  have  no  valid  title." 

Section  3004,  we  think,  applies  to  all  claims  of  an  ease- 
ment by  adverse  possession,  whether  under  claim  of  right  or 
color  of  title.  Under  this  statute,  the  fact  of  adverse  pos- 
session must  be  shown  by  evidence  distinct  from  and  inde- 
pendent of  the  use,  and  it  must  be  shown  that  the  person 
against  whom  the  claim  is  made  had  express  notice  of  the  use 
and  claim.  We  think  appellants  have  failed  in  these  respects 
to  sustain  their  defense  of  adverse  possession. 

Earlier  in  the  opinion,  we  should  have  referred  to  a  claim 
made  by  appellee,  which  appellants  say  is  not  warranted  by 
the  record.    This  claim,  as  appellee  states  it,  is : 

''The   appellants   entered   the   land   as 
^*  t^f^}^^^  lessees  or  grantees  of  Worth.    There  is  no 
Sfeftenwfte^and"  claim  made  anywhere  in  the  record  that  they 

ever  held  adversely  to  Worth,  but  the  record 
is  affirmative  that  they  were  at  all  times,  as  between  Worth 
and  themselves,  lessees  or  grantees.  They  continued  in  this 
relation  until  August,  1913,  when  the  life  tenancy  ended,  • 
and  the  appellee  became  entitled  to  the  possession  of  the  land. 
The  appellants  and  their  grantors  went  into  and  held  pos- 


remaindermen. 
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session  of  the  land  in  controversy,  for  right  of  way  purposes, 
under  an  arrangement  with  Worth,  the  life  tenant.  This  was 
admitted  by  the  general  manager  of  the  Colfax  Consolidated 
Coal  Company  in  his  conversation  with  and  in  his  letter  to 
appellee's  counsel.  The  life  tenant  had  a  perfect  right  to 
allow  the  appellants  to  occupy  the  land  so  long  as  his  term 
lasted,' provided  no  injury  was  done  to  the  remainder.  Hence, 
the  occupancy  was,  in  its  inception,  rightful.  This  being  true, 
it  would  continue  in  the  same  character  and  would  not  become 
hostile  until  the  right  terminated." 

Appellee  differentiates  Elc<m  v,  ChUdre^s  (Tex,),  89  S. 
W.  84,  and  other  cases  cited  by  appellants,  by  this  language : 

''But  here  the  possessor  was  a  grantee  of  the  life  tenant, 
and  the  principles  announced  in  the  above  authorities  must 
therefore  govern." 

Appellee  makes  this  claim  upon  the  record  before  set 
out  in  regard  to  Exhibit  '*B,"  and  the  explanation  of  plain- 
tiff's  counsel,  which  was  by  agreement  received  as  evidence 
in  connection  with  the  letter.  Appellants,  in  reply,  say  that 
this  is  evidence  offered  by  plaintiff  himself,  but  it  occurs 
to  us  that  this  can  make  no  difference,  because  it  was  in  evi- 
dence and  seems  not  to  be  disputed  by  any  other  evidence  or 
the  agreed  statement  of  facts.  Appellants  further  say  that 
the  letter  is  only  hearsay,  but  it  went  in  without  objection.  If 
the  right  of  way  of  the  defendants  was  paid  for  May  11,  1898, 
that  would  be  at  a  time  when  Worth  was  the  owner  of  the 
life  estate,  as  shown  by  Paragraph  10  of  the  agreed  state- 
ment of  facts,  heretofore  set  out.  And  under  the  explanation 
of  plaintiff's  counsel,  which  was  to  be  treated  as  evidence,  it 
would  seem  that  the  payment  of  money  alleged  by  defendants 
to  have  been  made  May  11,  1898,  for  the  right  of  way,  was 
made  to  Worth.  Counsel  for  appellants  have  gone  into  a 
somewhat  extended  analysis  of  the  statement  of  plaintiff's 
counsel  in  reference  to- Exhibit  **B." 

In  view  of  the  length  of  the  opinion,  we  feel  that  we 
would  not  be  justified  in  discussing  it  further,  except  to  say 
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that  we  are  inclined  to  adopt  appellee's  view  of  this  dis- 
puted matter.  In  this  connection,  however,  it  is  contended 
by  appellee  that  the  possession  of  appellants  was  not  adverse 
to  the  appellee  until  after  the  termination  of  the  life  tenancy. 
As  to  this,  appellants  contend  that  Section  3273  of  the  Code 
of  1873,  which  is  similar  to  Section  4223  of  the  Code  of  1897, 
authorizes  an  action  by  one  having  a  reversionary  interest, 
for  the  purpose  of  determining  and  quieting  title.  Appellants 
cite  Murray  v.  Quigley,  119  Iowa  6,  which  they  contend  holds 
that  a  reversioner  or  remainderman  may  bring  action  for 
determining  questions  of  title  under  the  section  as  it  stood  in 
1873.  Doubtless  this  may  be  done,  but  it  does  not  follow 
that  the  remainderman  under  all  circumstances  is  compelled 
to  do  so.  Appellants  rely  upon  Elcan  v.  Childress  (Tex.  Ct. 
App.),  89  S.  W.  84,  where  it  was  said: 

''But  where,  as  here  shown,  the  possessor  is  a  stranger 
to  the  title  of  both  the  life  tenant  and  the  remainderman,  the 
possession  is  adverse  to  both,  and  each  has,  as  before  stated, 
right  of  action  for  recovery  as  soon  as  the  adverse  possession 
begins;  and  permitting  this  possession  to  continue  for  the 
statutory  period  will  bar  the  right  of  both  the  life  tenant  and 
the  remainderman.  From  these  conclusions  it  necessarily 
follows  that  the  right  of  all  of  the  appellants  had  been  lost 
prior  to  the  institution  of  this  suit." 

To  the  same  point  they  cite  McConnico  v.  Thompson 
(Tex.),  47  S.  W.  537,  and  MuUer  v.  Manhaitcm  Badway,  53 
Misc.  Rep.  133  (102  N.  Y.  S.  454).  Counsel  for  appellee  dis- 
tinguish the  Elccm  case  from  the  case  at  bar,  because  they  say 
that  in  that  case  the  possessor  is  a  stranger  to  the  title  of  both 
the  life  tenant  and  die  remainderman,  and  they  say  that  in 
such  case  it  might  be  held  that  the  statute  of  limitations 
would  commence  to  run  when  possession  was  taken,  provided 
that,  in  addition,  the  remainderman  had  express  notice,  as 
provided  in  Section  3004  of  the  Iowa  statute,  and,  as  before 
stated,  they  contend  that,  under  the  record,  the  possessor, 
defendant  coal  company,  was  a  grantee  of  the  life  tenant,  and 
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that  the  principles  contended  for  by  them,  in  cases  which  we 
shall  presently  cite,  must  govern.  They  make  this  further 
distinction  between  the  Elcan  case  and  the  instant  case,  that 
the  Elcan  case  was  not  a  railroad  case,  but  one  between  the 
rightful  claimants  of  the  fee  title,  and  they  say  that,  in  tiie 
.  Eicon  case  itself,  the  following  distinction  is  made : 

''The  case  is  not  one  where  the  life  estate  extended  to 
the  whole.  ...  In  such  cases  the  remaindermen  have  no  right 
to  possession  until  the  termination  of  the  life  estate,  and  hence, 
as  to  them,  limitation  will  not  run  until  then." 

We  shall  attempt  to  state  appellee's  position  at  this  point 
as  briefly  as  possible,  and  cite  his  cases.  Their  contention 
is,  substantially,  that,  appellants  and  their  grantors  having 
gone  into  possession  of  the  land  in  controversy  for  right  of 
way  purposes  under  an  arrangement  with  Worth,  the  life 
tenant,  the  life  tenant  had  a  right  to  allow  the  appellants  to 
occupy  the  land  so  long  as  his  term  lasted,  provided  no  injury 
was  done  to  the  remainder,  and  that,  therefore,  the  occupancy 
was,  in  its  inception,  rightful ;  that,  this  being  true,  it  would 
continue  in  the  same  character  and  not  become  hostile  until 
the  right  terminated,  citing  2  C.  J.  124,  Sec.  210,  where  it  was 
said: 

**  Having  begun  in  consistency  with  the  rightful  title  it 
must  clearly  appear  that  its  character  has  been  changed. 
Otherwise  the  possession  will  retain  its  original  quality 
through  any  succession  of  occupants  of  the  land  and  will  be 
presumed  to  be  in  subservience  to  the  rightful  interest.  It 
follows  therefore  that  where  the  possession  of  the  claimant 
was  in  its  inception  taken  with  the  permission  of  the  owner 
and  in  subordination  to  his  title,  it  cannot  become  adverse 
without  a  distinct  and  open  disavowal  of  the  title  of  the 
owner,  brought  home  to  the  owner." 

They  cite  also  14  Cyc.  1148,  to  the  proposition  that,  if  an 
easement  is  enjoyed  under  a  deed,  there  can  be  no  adverse 
enjoyment  until  the  expiration  of  the  right  under  the  deed. 
They  cite  also  1  Cyc.  1058,  to  the  proposition  that : 


Sept.  1916]  Gates  v.  Railway  Co.  713 

* '  The  possession  of  the  grantee  of  a  tenant  for  life  does 
not  become  adverse  to  the  remainderman  or  reversioner  until 
after  the  death  of  the  life  tenant;  and  this  is  true  whether 
the  deed  purports  to  convey  only  the  interest  which  the  life 
tenant  possesses,  or  the  title  in  fee  simple  to  the  premises/' 

See  also  2  C.  J.  124,  Sections  208,  209. 

When  appellants  continued  their  possession  beyond  the 
period  of  the  life  tenancy,  they  then  infringed  upon  the  right 
of  the  plaintiff.  After  they  had  given  express  notice  of  their 
claim  to  appellee,  December  11,  1913,  they  became  adverse 
.claimants  as  to  him.  Appellee  commenced  legal  proceedings 
in  a  few  weeks  thereafter.  In  Jerald  v.  EUy,  51  Iowa  321, 
323,  we  said : 

*'The  fifth  instruction  is  clearly  correct.  It,  in  effect, 
holds  that  the  use  of  and  exercise  of  ownership  over  the  right 
of  way  is  not  sufficient  to  establish  a  right  or  raise  a  presump- 
tion of  a  right  thereto.  The  possession  of  lands  is  not  evi- 
dence of  title.  In  this  instance  the  possession  of  the  railroad 
company  may  have  been  a  mere  license  to  terminate  at  the 
will  of  the  owner,  or  it  may  have  been  acquired  and  held  by 
trespass.  The  use  of  the  land  and  exercise  of  ownership  over 
it  were,  therefore,  not  sufficient  to  raise  a  presumption  of 
title." 

They  cite  also  H</p0  v.  Norfolk  &  W.  B.  Co.,  79  Va.  283, 
289,  where  it  was  said : 

'*It  only  remains  to  say  that  the  plea  of  the  statute  of 
limitations  cannot  be  sustained.  The  life  tenant  died  in 
1881.  It  was  not  until  then  that  the  plaintiff's  right  of  pos- 
session accrued,  and  the  suit  was  brought  within  three  years 
thereafter." 

See  also  Jackson  v.  Johnson,  5  Cowen  (N.  Y.)  74  (15  Am. 
Dec.  443) ;  Dmiels  v.  Chicago  &  N.  W.  R.  Co.,  35  Iowa  129 ; 
McCUvrton  V.  Pittsburg,  F.  W.  &  C.  R.  Co.,  66  Penn.  St.  404 ; 
Pierce  on  Railroads,  167 ;  Hope  v.  Norfolk  &  W.  22.  Co.,  79 
Va.  283-289. 

4.     Some  other  questions  are  argued,  but  we  think  those 
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already  discussed  are  controlling,  so  that  the  other  questions 
will  be  referred  to  only  in  a  brief  way.  Appellants  say  that, 
as  plaintiff  was  born  December  23,  1890,  and  for  the  first 
time  asserted  a  claim  by  demanding  compensation  December 
11,  1913,  when  he  was  nearly  23  years  of  age,  the  question 
as  to  whether  or  not  he  had  one  year  after  attaining  his 
majority  in  which  to  act  is  not  in  the  case,  and  therefore  not 
discussed.  Appellants  do  claim,  however,  that,  as  plaintiff 
was  bom  in  1890  and  the  railroad  built  in  1897,  and  the  pos- 
session of  defendants  was  more  than  10  years  previous  to  the 
commencement  of  this  action,  in  January,  1914,  the  right  of. 
plaintiff  was  barred  before  this  action  was  begun,  unless  the 
minority  of  plaintiff  operated  to  toll  the  statute.  Their  con- 
tention is  that  plaintiff's  minority  does  not  have  that  effect, 
because,  as  they- say,  a  minor  may  bring  an  action  at  any  time 
during  his  minority,  and  their  claim  is  that,  under  the  statute 
and  decisions,  this  rule  applies  to  cases  of  this  character. 
They  cite,  at  this  point,  Mathews  v.  Stephens,  39  Iowa  279 ; 
CampbeU  v.  Long,  20  Iowa  382 ;  Grether  v.  Clark,  75  Iowa 
383;  Murphy  v.  Chicago,  Jtf.  c&  St.  P.  «.  Co.,  80  Iowa  26; 
McNeil  V.  Sigler,  95  Iowa  587;  Roelefsen  v.  City  of  Pella, 
121  Iowa  153;  Murray  v.  Quigley,  119  Iowa  6,  and  other 
cases.  We  shall  not  discuss  this  feature  of  the  case,  because, 
for  reasons  before  given,  we  have  held  that  there  was  no 
adverse  possession,  and  that  defendants  have  not  made  out 
their  defense. 

5.     The  claim  so  far  made  by  appellants  is  that  the  plain- 
tiff's  right  is  barred  under  the  ten-year  clause  of  the  statute. 
They  also  claim  that  the  bar  of  the  statute  is  operative  in 
8  Eminent  DO-      ^^®  years,  if  this  action  is  to  be  deemed  one 
n^uoii  rSmita-"    ^^^  injuries  to  real  property.    The  argument 
uonofacuona.    ^  ^^^^^  ^^   ^j^j^   ^^^^     Having  held   that 

appellees'  title  to  the  land  was  not  cut  off  by  adverse  pos- 
session, the  question  is  whether  his  right  to  prosecute  con- 
demnation proceedings  to  have  his  damages  assessed  was  cut 
off  by  the  statute.    In  regard  to  the  statute  concerning  eon- 
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demnation,  we  said,  in  Darnels  v.  C.  I,  &  N.  B.  Co.,  41 
Iowa  52 : 

''There  is  no  provision  in  this  statute  prohibiting  the 
corporation  from  entering  upon  the  land  prior  to  the  assess- 
ment, or  requiring  the  assessment  to  be  had  before  the  land 
is  occupied.  The  rights  of  the  parties  in  case  the  land  should 
be  occupied  before  the  assessment  are  not  prescribed  by  the 
statute.  But  this  court  has  held  that  the  railroad  company 
acquires  no  right  to  the  land  until  payment  of  damages. 
Henry  v.  D.  iSk  P,  JS.  Co.,  10  Iowa  540.  .  .  .  The  possession  of 
the  company  before  assessment  of  damages  is  that  of  a 
trespasser." 

And  in  Hartley  v,  Keokuk  &  N.  W,  R.  Co,,  85  Iowa  455, 
459,  we  said : 

'*The  road  was  constructed  by  the  defendant  over  the 
land  in  question  in  the  year  1880.  It  is  claimed  that,  as  this 
proceeding  was  not  commenced  within  five  years  from  that 
tijne,  it  is  barred  by  Section  2529  of  the  Code.  .  .  .  The  pro- 
ceeding is  .  .  .  special,  and  not  an  action  within  the  meaning 
of  the  provisions  of  the  Code  quoted,  and  the  statute  of  limita- 
tions applies  only  to  actions.  It  is  true  the  provisions  of  the 
Code  concerning  the  prosecution  of  civil  actions  are  to  be 
followed  in  special  proceedings  not  otherwise  regulated,  so  far 
as  applicable.  Code  Section  2520.  But  the  provisions  con- 
templated are  those  which  relate  to  the  settling  of  the  issues, 
the  place  and  manner  of  trial,  and  other  matters  of  that  char- 
acter. ...  In  Cuthberison  v.  Locke,  70  Iowa  49,  it  was  said 
that  no  defense  under  the  statute  of  limitations  can  be  inter- 
posed in  proceedings  to  establish  the  boundaries  and  comers 
of  land.  We  are  of  the  opinion  that  the  same  rule  must  be 
applied  to  proceedings  to  ascertain  the  compensation  due  to  a 
landowner  for  a  right  of  way  taken  by  a  railroad  company. 
The  section  of  the  statute  specified  does  not  refer  to  provisions 
of  the  law  designed  to  prevent  the  prosecution  of  actions 
because  of  delay  in  commencing  them.'' 

We  think  the  instant  case  is  ruled  by  these  cases.    It  may 
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be  that  a  somewiiat  different  rule  applies  in  cases  where  a  rail- 
road is  laid  in  a  street  adjacent  to  property,  and  not  across 
the  property  itself.  In  such  cases,  the  owner  of  the  property 
cannot  institute  condemnation  proceedings  at  all,  his  remedy 
being  a  suit  for  damages.  Appellee  cites  other  cases  which 
have  a  bearing,  some  of  which  we  cite  without  discussion. 
Fowler  v.  Des  Moines  &  K,  C.  B.  Co.,  91  Iowa  533,  540; 
Pettii  V.  Town  of  Orand  J  unction, '119  Iowa  352,  355;  Har- 
b<ich  V.  RixUwwy,  supra. 

Our  conclusion  is  that  the  decree  of  the  trial  court  was 
right,  and  it  is,  therefore, — Affirmed. 

Evans,  C.  J.,  Deemer  and  Weaver,  JJ.,  concur. 


In  be  Wn.L  op  Oren  K.  Eveleth,  Deceased. 

APPEAL  AND  ERBOB:     Bevlew — Oonflictlng  Evidence.     A  finding 

1  of  fact,  on  a  fair  conflict  of  evidence  is  conclusive  on  appeaL  So 
held  in  a  will  contest. 

WILLS:    Undue  Influence — ^Evidence — Sufficiency.    It  is  not  enough 

2  to  show  that  there  was  an  opportunity  to  exercise  undue  influence 
in  the  execution  of  a  will.  There  must  be  evidence  that  it  was 
actually  exercised.  Evidence  reviewed,  and  lield  insufficient  to 
carry  to  the  jury  the  question  of  the  exercise  of  undue  influence. 

WILLS:     Undne  Influence— Presomption.     It   is  inferentially   con- 

3  ceded  that  a  presumption  of  the  exercise  of  undue  influence  in 
the  execution  of  a  will  might  arise  from  a  showing  that  testator 
not  only  feared  devisee,  but  disliked  him;  but  hMy  no  suffi- 
cient showing  appears  in  the  record  in  case  at  bar  to  warrant 
such  presumption. 

WITNESSES:     Crosfr-Examination— IMflcretion  of  Coort     The  per- 

4  missible  range  of  cross-examination  of  a  witness  is  a  matter 
largely  within  the  sound  discretion  of  the  trial  court.  H^d, 
discretion  not  abused. 

WITNESSES:      Cross-Examination— Hannless    Error.      A     witness, 

5  cross-examined  in  excess  of  the  right  to  cross-examine,  may, 
CM  to  such  excess,  be  considered  as  the  witness  of  the  one  con- 
ducting the  cross-examination,  with  right  in  the  party  originally 
calling  the  witness  to  cross-examine  as  to  such  ewcess;  and  where 
such  latter  right  is  not  exercised,  no  prejudicial  error  results. 
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EVIDENCE:     Concliision— Inaliility  to  Adequately  State  Facts.    A 

6  conclusion  answer  is  often  permissible,  where  the  subject-matter 
under  inquiry  is  such  that  no  adequate  statement  of  facts  can 
be  given.  So  held  where,  in  a  will  contest  based  on  the  charge 
of  undue  influence  in  the  execution  of  the  will,  a  witness  was 
permitted  to  say  "that  he  saw  nothing  to  indicate  that  deceased 
was  under  any  constraint." 

WITNESSES:  Examination— Usurpizig  Function  of  Jtiiy.    The  state- 

7  ment  of  a  witness  in  a  will  contest,  wherein  undue  influence  was 
charged,  that  he  did  not,  on  a  certain  occasion,  "see  anything 
to  indicate  that  the  testator  was  under  any  constraint,"  does 
not  amount  to  a  determination  by  the  witness  of  the  ultimate 
question  whether  undue  influence  was  or  was  not  exercised. 

EVIDENCE:      Opinion  Evidence— Wills — ^Mental   Competency.     An 

8  expert  medical  witness  may,  either  from  a  proper  hypothetical 
standpoint,  or  from  the  standpoint  of  personal  knowledge  of  the 
physical  condition  of  a  testator,  give  his  opinion  whether  testa- 
tor, at  the  time  of  the  execution  of  a  will,  was  capable  of  under- 
standing, in  a  general  way,  the  amount  of  his  property  and  who 
were  the  natural  beneflciaries  thereof. 

TRIAL:     Instructions— Emphasis  on  Particular  Evidence.     Instruc- 

9  tions  should,  generally,  be  refused,  which  call  the  jury's  atten- 
tion to  particular  evidence  and  thereby  give  it  emphasis  over 
other  evidence  on  the  same  subject.  So  held  in  a  will  contest 
(mental  competency  of  testator  being  in  issue)  wherein  contest- 
ants asked  the  court  to  specifleally  instruct  as  to  the  effect  of 
devisee's  former  letters,  wherein  he  stated  that  testator's  mental 
condition  was  very  poor. 

* 

TRIAL:      Requested    Instructions--Refnsal — Subject    Covered    by 

10  Court's  Instructions.  No  error  to  refuse  instructionJs  already  cov- 
ered by  court's  charge. 

TRIAL:    Instructions — ^Unsupported  Theory— WiU  Contest    Instruo- 

11  tions  on  a  theory  wholly  without  support  in  the  evidence  are 
properly  rejected.  So  held  in  a  will  contest  wherein  instructions 
were  requested  on  the  subject  of  delusions  on  the  part  of  testa- 
tor, there  being  no  evidence  that  the  wiU  was  the  result  of  any 
such  delusions. 

Appeal  from  Sac  District  Court. — M.  E.  Hutchison,  Judge. 

Friday,  April.  7,  1916. 
Rehearing  Denied  Saturday,  September  30,  1916. 
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This  was  a  contest  over  the  admission  to  probate  of  the 
alleged  will  of  Oren  K.  Eveleth.  Contestants  objected  to  the 
probate  upon  two  grounds:  First,  the  alleged  testamentary 
incapacity  of  the  deceased;  and,  second,  undue  influence  of 
Emery  J.  Eveleth,  the  proponent  and  sole  beneficiary.  The 
case  was  tried  to  a  jury,  and,  at  the  close  of  contestants'  tes- 
timony, on  motion  of  proponent,  the  court  withdrew  from  the 
consideration  of  the  jury  the  issue  as  to  the  alleged  undue 
influence,  and  at  the  close  of  all  the  evidence,  the  court  sub- 
mitted to  the  jury  the  question  of  the  alleged  incapacity  of 
the  deceased  to  make  a  will,  and  the  jury  returned  a  verdict 
sustaining  the  will.  The  will  was  admitted  to  probate,  and 
the  proponent,  the  party  named  in  the  will,  was  appointed 
executor.     The  contestants  appeal. — Affirmed. 

R.  L,  McCord  and  John  W.  Jacobs,  for  appellants. 
Malcolm  Currie  and  W,  A.  Helsell,  for  appellee. 

Preston,  J. — 1.  On  the  issue  as  to  the  mental  capacity, 
there  was  evidence  to  sustain  the  finding  and  the  conclusion 
of  the  jury  is  conclusive,  so  that  we  shall  take  no  time  upon 

the  discussion  of  that  subject.    It  is  enough 

1.  app&axand        to  say  4  that  there  was  evidence  both  ways, 

ERROR  *  nCVlCw  • 

evwence!*  *^°^»  ^^^  ^^^  ^^^^  found  for  contestants  on 

that  issue,  we  think  the  verdict  would  have 
had  sufficient  support. 

At  the  commencement  of  the  trial,  it  was  admitted  that 
the  paper  offered  for  probate  as  the  last  will  and  testament 
of  deceased  was  signed  by  him  and  was  properly  witnessed, 

and  thereupon,  contestants  assumed  the  bur- 

2.  Wills:  undue     den  and  introduced  their  evidence.     It  was 

evidence :  evl- 

ciem^l*"*"        *^^^  admitted  during  the  trial  that  deceased 

left  an  estate  of  $30,000.  The  principal  ques- 
tion relied  upon  and  argued  is  as  to  whether  the  issue  of 
undue  influence  should  have  been  submitted  to  the  jury.    The 
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substance  of  the  objections  on  this  issuQ  are,  as  stated  in  the 

V 

objections : 

''That  said  pretended  will  was  procured  by  the  undue 
influence  of  Emery  J.  Eveleth  exercised  over  decedent  in  this : 
That  at  and  for  some  time  prior  to  the  making  of  said  pre- 
tended will,  the  said  Oren  K.  Eveleth  was  and  had  been 
suffering  from  a  mortal  physical  ailment  and  was  aged,  help- 
less and  infirm,  and  was  in  mortal  fear  of  bodily  injury  from 
said  Emery  J.  Eveleth ;  that,  while  said  detedent  was  in  said 
mental  and  physical  condition,  the  said  Emery  J.  Eveleth 
took  the  said  Oren  K.  Eveleth  to  his  home  in  Sac  City,  Iowa, 
and  kept  him  in  his  sole  custody  and  control  until  the  death 
of  the  said  Oren  K.  Eveleth,  and  while  said  Oren  K.  Eveleth 
was  in  such  custody  and  control,  and  in  apprehension  of 
physical  injury  from  the  said  Emery  J.  Eveleth,  and  by  rea- 
son thereof,  the  said  Oren  K.  Eveleth  made  said  pretended 
last  will  and  testament,  and  that  the  same  was  not  the  free 
and  voluntary  act  of  the  said  Oren  K.  Eveleth." 

And  in  the  third  division  of  the  objections,  the  fore- 
going statements  are  repeated ;  and,  in  addition  thereto,  it  is 
charged  that  proponent : 

'*Did  threaten  the  said  Oren  K.  Eveleth  to  have  a  guar- 
dian, or  some  other  person,  appointed  to  take  charge  of  and 
manage  the  property  of  the  said  Oren  K.  Eveleth,  unless  he, 
the  said  Oren  K.  Eveleth,  would  make  his  last  will  and  tes- 
tament in  substance  as  now  offered  for  probate,  and  that,  by 
reason  of  said  threat  and  demands  of  the  said  Emery  J. 
Eveleth,  the  said  Oren  K.  Eveleth  made  said  pretended  last 
will  and  testament,  and  the  same  is  not  the  free  and  voluntary 
act  of  said  Oren,"  etc. 

The  form  of  the  objections  seems  to  indicate  a  purpose 
to  attempt  to  bring  the  case  within  Svllivan  v.  Kenney,  148 
Iowa  361,  hereinafter  cited,  and  other  cases.  The  argument 
of  appellants  assumes  that  they  have  established  by  the  evi- 
dence the  state  of  facts  set  up  in  the  objections,  but,  after 
reading  the  record,  we  are  of  opinion  that  the  evidence  falls 
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far  short  of  sustaining  their  claims.  Indeed,  as  to  many  of 
the  things  set  up  in  the  objections,  there  is  an  entire  absence 
of  testimony,  and  appellants  do  not  even  claim  that  there  is 
any  direct  evidence  as  to  any  of  the  claims  set  out  in  the 
objections,  but  it  is  thought  that  certain  inferences  should  be 
drawn  from  certain  more  remote  circumstances,  and  that, 
therefore,  there  was  a  question  for  the  jury. 

There  is  no  evidence  that  proponent  ever  mentioned  the 
subject  of  a  will  t5  his  father ;  the  record  does  not  show  that 
proponent  took  his  father  to  his  home.  On  the  contrary,  it 
appears  that  he  did  not  do  so.  There  is  no  evidence  in  the 
record  to  sustain  the  claim  that  proponent  threatened  his 
father  to  have  a  guardian  appointed  of  his  property,  unless 
he  would  make  a  will  such  as  he  did  make;  no  witness  tes- 
tified to  any  act  or  suggestion  or  word  on  the  part  of  pro- 
ponent, who  was  alleged  to  have  exerted  undue  influence, 
looking  towards  an  effort  on  his  part  to  secure  a  will  for  his 
own  benefit.  At  the  time  of  the  proponent's  motion  to  with- 
draw this  issue  from  the  jury,  there  was  no  evidence  that 
anybody  had  ever  mentioned  to  deceased  the  subject  of  mak- 
ing a  will.  Perhaps  we  should  leave  this  point  for  the  present 
and  go  back  to  a  brief  history  of  the  case. 

It  appears  without  dispute  that  testator  was  the  father 
of  nine  children,  two  now  deceased  and  one  insane.  The  pro* 
ponent,  his  oldest  son,  and  the  contestants,  are  his  other  liv- 
ing children.  Testator  and  his  wife  were  divorced  in  Wis- 
consin in  1886.  The  wife  was  awarded  the  custody  of  the 
children,  and  the  property  was  divided.  The  wife  died  three 
years  ago;  deceased  never  went  back  to  visit  his  family. 
Shortly  after  the  divorce,  deceased  came  to  Sac  County, 
Iowa,  where  he  resided  until  his  death;  and  the  proponent 
came  with  him  and  lived  with  his  father  for  some  time.  He 
and  his  father  operated  for  some  time  a  farm  which  the  father 
bought.  The  other  children  remained  with  their  mother  in 
Wisconsin.  One  or  two  of  the  children  who  are  contestants 
came  to  see  the  father  in  Sac  County  a  time  or  two,  and  one 
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of  the  daughters  and  her  husband  lived  with  him  a  short  time 
and  then  went  to  Missouri.  Proponent  has  resided  in  the 
same  county  as  deceased.  Some  10  or  12  years  ago,  deceased 
had  a  spell  of  sickness  which  resulted  in  confirmed  asthma, 
and,  for  the  last  few  years,  he  spent  the  winters  in  the  south. 
Deceased  seems  to  have  been  a  peculiar  man  during  his  entire 
life ;  he  was  self-contained,  irritable  and  quick-tempered.  He 
lived  largely  to  himself,  denied  himself  many  of  the  comforts 
of  life,  and  was  not  at  all  times  cleanly  in  his  personal  habits 
and  appearance.  He  was  honest  in  his  dealings ;  he  managed 
his  own  affairs,  and  seems  to  have  been  of  the  type  to  decide 
for  himself  what  he  would  and  what  he  would  not  do.  A 
witness  who  seems  to  be  disinterested  and  who  knew  him  well 
says: 

VHe  always  had  his  own  opinion  as  to  how  he  wanted 
his  business  done,  and  it  was  done  that  way  or  it  wasn't  done 
at  all  usually.  I  always  thought  he  looked  after  his  business 
successfully." 

He  kept  bachelor's  hall  and  lived  by  himself;  he  never 
remarried  after  coming  to  Iowa,  and  seems  to  have  had  few 
acquaintances  and  no  intimate  friends.  At  the  time  the  will 
was  signed,  decedent  was  nearly  83  years  of  age.  He  had 
been  sick  for  a  short  time,  and  when  he  signed  the  will,  he 
was  confined  to  his  bed.  The  will  was  signed  Saturday  night, 
March  7,  1914,  and  he  died  the  following  Monday  evening. 
The  will  gave  the  sum  of  $1  to  each  of  the  six  contestants,  and 
the  remainder  of  the  estate  to  the  proponent.  In  prior  years, 
he  had  manifested  more  or  less  feeling  against  all  his  children, 
including  the  principal  legatee  herein,  and  at  times  said  that 
none  of  his  children  should  have  any  of  his  property ;  yet  he 
visited  off  and  on  with  his  son,  the  proponent.  He  manifested 
a  love  for  his  two  grandchildren,  the  sons  of  the  proponent, 
and  there  is  some  evidence  that  at  times  he  felt  kindly  dis- 
posed towards  two  or  three  of  his  other  children,  contestants. 

In  the  fall  of  1913,  deceased  entered  into  a  contract  to 
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sell  his  land  in  Sac  County  for  about  $20,000,  the  conveyanee 
to  be  made  March  1,  1914;  as  usual,  he  spent  the  winter  out 
of  Iowa;  but  the  latter  part  of  January,  1914,  he  returned 
to  the  state  and  made  his  home  in  a  boarding  house  in  Des 
Moines  for  a  time,  staying  there  until  February  26th,  on 
which  date  he  left  Des  Moines  alone  and  started  for  Sac  City, 
going  by  way  of  Newell.  On  the  27th  of  February,  he  trans- 
acted business  in  the  bank  at  Newell,  and  on  the  28th  he 
reached  Sac  City;  the  weather  was  stormy;  his  asthma  was 
bothering  him.  When  he  reached  Sac  City,  he  went  to  the 
oflBce  of  W.  H.  Hart  for  the  purpose  of  closing  the  sale  of  the 
land,  and  inquired  of  Mr.  Hart  in  regard  to  a  nearby  rooming 
house,  stating  that  it  was  too  far  for  him  to  walk  back  and 
forth  in  his  then  condition  from  his  son's  house,  a  half  a  mile 
or  more  from  the  center  of  town.  Mr.  Hart  says  that  deceased 
told  him  also  that  he  did  not  want  to  go  to  his  son's  house; 
that  his  son  was  a  bad  man.  The  result  was  that  he  went  to 
a  rooming  house  and  stayed  until  March  3d.  However,  he 
told  Mr.  Hart  that,  if  his  son  came  and  inquired  for  him,  he 
could  tell  him  where  he  was,  and  the  same  day,  the  son,  the 
proponent,  went  to  see  him.  The  son's  wife  and  daughter 
were  sick  at  the  time,  and  proponent  made  no  effort  to  have 
his  father  go  to  his  house.  On  March  1st,  proponent/ went 
With  his  father  to  Hart's  office  to  close  up  the  land  trade,  the 
son  assisting  his  father  upstairs.  The  land  transaction  was 
closed.  The  testimony  of  the  attorney  and  the  other  party 
to  the  land  contract  is  that  at  that  time  deceased  was  perfectly 
sound  in  his  mind ;  he  left  $17,000  in  notes  in  the  safe  of  Mr. 
Hart,  the  attorney,  but  took  the  certificates  of  deposit  to  the 
bank  and  took  new  certificates  in  his  own  name.  That  after- 
noon, proponent  called  upon  deceased  at  the  rooming  h6use, 
and  deceased  told  the  son  he  did  not  feel  well  and  asked  what 
doctor  the  son  employed,  and  was  informed  that  Dr.  Town- 
send  had  been  generally  employed.  The  deceased  requested 
the  son  to  see  the  doctor  and  have  him  come  and  see  him. 
This  the  son  did,  but  the  doctor  was  in  the  country,  and  did 
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not  call  on  deceased  until  March  3d,  at  which  time  the  doctor 
says  he  diagnosed  the  trouble  as  asthma  and  capillary  bron- 
chitis.    The  doctor  testifies : 

''After  I  examined  him,  I  told  him  he  had  better  go  over 
to  E.  J.'s  (meaning  the  appellee's  house).  He  said  if  he  had 
a  way  to  go  he  would  go,  and  I  told  him  I  would  take  him 
over  in  my  car,  which  I  did.  It  was  my  suggestion  that  he 
went;  he  offered  no  objection.  His  mental  condition  was 
good.  He  was  taken  to  the  house  of  Emery  J.  Eveleth  and 
put  in  a  warm  bed  and  I  attended  him." 

Deceased  had  been  getting  better  from  the  time  he  went 
from  the  rooming  house  to  the  son's  home,  but,  from  over- 
eating or  some  other  cause,  he  had  a  relapse.  He  sent  for 
Dr.  Townsend,  who  went  to  see  deceased  at  half  past  ten  on 
that  Saturday  night  and  examined  him.  Testator  then  asked 
the  doctor  if  he  was  afraid  to  tell  him  the  truth,  and  the  doctor 
informed  him  he  was  not.  Testator  then  asked  the  doctor  if 
he  was  going  to  die  now.  The  doctor  told  him  he  could  not 
tell  him  he  was  going  to  die,  but  that  his  age  and  condition 
were  against  him,  and  that,  if  he  had  anything  in  a  business 
way  to  do,  he  had  better  attend  to  it  now.  To  this,  testator 
replied,  **I  think  that  is  plain  enough,"  and  he  said,  "I  want 
to  make  a  will."  He  requested  them  to  get  Mr.  Hart.  They 
attempted  to  do  this  by  phone,  and  also  Mr.  McCord,  but 
were  unable  to  secure  either.  Mr.  Currie  was  found  at  his 
office,  and  the  doctor  went  and  brought  Mr.  Currie  to  the 
place  where  deceased  was.  When  Mr.  Currie  came,  deceased 
was  propped  up  in  bed,  and  he  inquired  if  Mr.  Currie  was 
a  lawyer,  and  said  he  had  made  up  his  mind  to  have  a  will 
made.  Materials  were  brought,  and  the  attorney  asked  him 
how  he  wanted  to  make  the  will.  He  said  he  wanted  his 
property  to  go  to  Emery  J.  Eveleth,  his  son — pointing  him 
out  where  he  was  standing  in  a  door  between  the  room  where 
the  old  gentleman  was  and  the  next  room.  Deceased  asked 
Mr.  Currie  how  much  he  would  have  to  give  the  others  in 
order  to  make  a  valid  will,  and  was  advised  about  that  by 
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Mr.  Currie,  and  also  that  deceased  must  make  his  own  will. 
Deceased  then  asked  if  $1  would  be  sufficient,  and  was  told 
by  Mr.  Currie  that  it  would,  and  deceased  said,  ' '  Give  all  the 
others  $1  apiece,  and  give  the  rest  of  it  to  my  boy,  Emery.'* 
Deceased  gave  Mr.  Currie  the  names  of  all  his  children.  No 
one  suggested  anything  to  the  old  gentleman  in  any  way 
about  what  he  should  do  with  his  property,  or  in  any  manner 
aided  him  by  suggestion  or  otherwise.    There  was  one  of  his 

m 

children  whose  name  he  could  not  remember  because  she  had 
been  married  a  second  time,  and  as  to  this  one  he  gave  the 
lawyer  the  first  name,  and  the  doctor  asked  Mrs.  Eveleth,  who 
was  in  bed  in  another  room,  for  the  name,  and  Mrs.  Eveleth 
told  him ;  and  another  name  he  knew  and  gave,  but  could  not 
spell  it,  and  the  doctor  again  asked  Mrs.  Eveleth.  When  this 
was  done,  deceased  told  the  attorney,  Mr.  Currie,  to  give  each 
of  these  $1  apiece,  and  gave  as  an  excuse  for  doing  so  that 
they  had  never  been  good  to  him.  Mr.  Currie  wrote  the  will 
in  controversy  according  to  the  above  directions,  and  then 
read  it  over  to  the  old  gentleman  carefully  and  in  a  loud 
voice,  because  of  the  deafness  of  the  old  gentleman.  Deceased 
started  to  read  the  will  himself,  and  told  Mr.  Currie  that  he 
had  spelled  his  given  name  erroneously,  and  the  attorney 
interlined  a  letter.  After  looking  over  the  will,  he  suggested 
that  he  thought  Mr.  Currie  could  read  it  better,  and  Mr. 
Currie  did  then  read  it  and  asked  deceased  if  that  was  the 
way  he  wanted  it,  and  he  said,  ''Yes."  The  will  was  then 
executed. 

We  shall  now  notice  some  of  the  circumstances  relied 
upon  by  appellant.  Mr.  Hart  testified  that,  at  the  time  he 
directed  deceased  to  a  rooming  house,  deceased  said  to  him 
further  that  he  did  not  want  to  go  to  proponent's  house 
because  he  was  afraid  of  his  son;  that  he  said,  ''I  am  afraid 
he  would  kill  me  if  I  went  out  there."  Another  witness  tes- 
tifies that,  six  or  seven  years  ago,  when  Emery  operated  the 
farm  of  deceased,  proponent  was  mad  at  his  father  when  the 
old  man  told  him  to  get  out.    Another  witness  testified  that, 


Sept.  1916]  In  re  Will  op  Eveleth.  725 

in  1902,  when  deceased  was  sick  and  proponent  visited  him, 
deceased  would  not  have  much  to  do  with  the  son;  that  he 
would  not  take  a  drink  called  for  by  him  and  provided  by 
the  son,  and  that  he  seemed  afraid  to  do  so;  that  deceased 
made  the  witness  wash  out  the  glass  in  which  his  son  had 
brought  him  the  water  to  drink  before  he  would  drink  out  of 
it ;  said  he  would  not  trust  him.  At  the  time  this  testimony 
went  in,  the  question  of  mental  capacity  was  in  issue,  and  this 
evidence  would  be  competent  on  that  question. 

Ab  to  the  claim  in  regard  to  guardianship,  the  proponent 
did  write  to  his  sister  in  Wisconsin,  March  1, 1914: 

**Dad  is  here  now  and  has  sold  his  farm  near  Newell  and 
has  got  everything  he  has  in  money,  and  I  don't  think  he  is 
capable  of  looking  after  it.  I  am  afraid  someone  will  fool 
him  out  of  it.  He  will  be  here  a  week  and  then  he  is  going 
away  and  he  don't  tell  anyone  where  he  is  going,  and  I  think 
he  had  ought  to  have  a  garden  appointed  to  look  after  him. 
He  is  in  a  bad  shape  and  just  sets  and  sleeps  nearly  all  the 
time.  Now  if  you  can  come,  we  will  try  and  see  what  we  can 
do.  I  don't  sopose  the  rest  wood  want  to  do  anything  and 
don't  know  weather  you  do  or  not,  but  if  we  ever  get  any  of 
it  will  have  to  look  after  it  soon,  for  he  is  loosen  his  mind 
very  fast  and  can't  hear  anything  hardly.  Well  if  you  come 
you  had  better  come  this  week.  Come  right  away  and  we  will 
try  and  fix  it  some  way.  I  don't  think  he  has  long  to  live 
anyhow.    Come  if  you  can." 

It  is  thought  by  appellant  that  this  letter  shows  that 
proponent  was  attempting  to  take  advantage  of  his  brothers 
and  sisters.  It  might  be,  perhaps,  inferred  from  this  that 
proponent  was  looking  after  the  matter  in  his  own  interest, 
but  it  also  shows  a  disposition  on  his  part  to  look  after  his 
father,  who  was  old,  and  who  had  converted  his  property  into 
money  and  negotiable  paper,  and  also  to  have  his  sister  assume 
the  responsibility  with  him.  It  is  also  thought  by  appellant 
that  the  fact  that  deceased  gave  proponent  all  the  property, 
when  during  his  life  he  had  expressed  a  dislike  for  him,  is 
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evidence  that  he  must  have  done  something  to  secure  the 
execution  of  the  will  as  it  was  finally  made.  It  is  true  that 
he  expressed  a  dislike  for  proponent,  and  he  also  expressed 
a  dislike  for  his  other  children.  He  said  at  different  times 
that  none  of  his  children  should  have  any  of  his  property. 
But,  as  before  stated,  he-  did  express  a  liking  for  his  grand- 
children, the  children  of  proponent.  The  record  shoMrs  that 
deceased  was  peculiar.  The  trouble,  he  had  had  with  his  fam- 
ily evidently  soured  him.  He  was  irritable  and  quick-tem- 
pered. Much  that  he  said  was  evidently  the  expression 
of  the  moment,  and  either  the  result  of  old  age  or  garrulous- 
ness  or  the  manifestation  of  his  temper.  Appellant  places 
much  reliance  on  the  fact  that  deceased  said  he  was  afraid 
'  of  proponent;  that  he  was  a  bad  man  and  would  kill  him. 
The  record  shows  that,  whenever  the  old  gentleman  made 
remarks  such  as  these,  it  was  when  he  was  in  ill  health  or 
suffering,  and  the  same  condition  existed  at  least  10  or  12 
years  before  his  death,  as  shown  by  the  testimony  we  have 
before  set  out  in  regard  to  the  transaction  in  1902,  when 
deceased  would  not  drink  water  brought  by  proponent.  The 
evidence  shows  that  deceased  had  associations  with  his  son 
many  times  after  that  date.  This  would  not  tend  to  show 
that  deceased  would  make  a  will  in  favor  of  his  son  because 
of  such  feelings.  On  the  other  hand,  appellants  claim  that 
the  old  gentleman  had  no  ground  for  this  feeling,  and  that 
there  was  no  reason  to  believe  that  his  son  had  any  disposi- 
tion whatever  to  hurt  him,  and  that  the  condition  of  mind 
with  which  the  old  gentleman  viewed  his  son  was  a  delusion. 
The  only  other  time  that  it  is  claimed  by  appellants  that 
deceased  manifested  any  fear  was  in  regard  to  the  testimony 
of  Mr.  Hart,  about  the  first  of  March.  Deceased  was  sick  at 
that  time.  After  1902,  deceased  lived  with  proponent  a  whole 
summer.  Under  the  record,  we  think  these  few  expressions 
do  not  show  that  deceased  had  any  real  fear  of  proponent,  or 
that  he  made  the  will  or  was  in  any  way  influenced  because 
of  such  claimed  fear. 


Sept.  1916]  In  be  Will  op  Eveleth.  727 

We  shall  not  set  out  the  testimony  of  Dr.  Townsend,  who 
was  present  at  the  time  the  will  was  executed,  nor  of  Mr. 
Currie,  any  further  than  has  been  done,  but  content  ourselves 
with  saying  that  these  were  the  only  persons  present  at  the 
time  the  will  wai^  executed,  except  the  son,  who  was  in  his 
own  home,  and  there  ,is  no  evidence  from  any  of  the  wit- 
nesses present  that  anything  was  said  or  done  by  the  pro- 
ponent or  anyone  else  to  influence  the  deceased  in  any  way 
in  making  the  will  as  it  was  made.  There  is  no  evidence  that 
the  son  took  any  part  in  the  conversation.  On  the  contrary, 
it  appears  affirmatively  that  he  did  not.  There  is  evidence 
tending  to  show  that  proponent  told'  his  sister,  or  assumed  to 
tell  her,  why  the  children  in  Wisconsin  were  omitted  from  the 
will,  because  they  had  not  treated  him  right,  or  something  of 
that  kind.  But  it  is  not  claimed  that  proponent  stated  that 
deceased  said  so,  or  how  he  got  his  information,  and  at  most 
this  would  be  only  his  opinion  about  that.  And  it  is  also  said 
that  an  inference  ought  to  be  drawn  because  there  was  evi- 
dence tending  to  show  that  proponent  did  not  tell  some  of  the 
brothers  and  sisters  of  the  provisions  of  the  will. 

We  think  the  case  is  not  as  strong  for  appellants  as  some 
of  our  prior  cases ;  for  instance,  Johnson  v.  Johnson,  134  Iowa 
33.  In  that  case,  it  was  held  that  the  evidence  was  not  suffi- 
cient to  go  to  the  jury  on  the  question  of  undue  influence, 
and  the  holdings  have  been  that  on  this  issue ;  though,  as  said 
in  some  of  the  cases,  undue  influence  is  difficult  to  prove  and 
must  be  proved  if  at  all  by  circumstances,  yet  a  case  may  not 
go  to  the  jury  upon  inference  alone.  There  must  be  sub- 
stantive evidence  showing  acts  that  overcome  the  will  of  the 
testator,  and  the  burden  is  upon  the  party  charging  undue 
influence,  unless  there  is  some  fiduciary  relation,  which  we 
hold  does  not  exist  in  this  case.  See,  also,  upon  this  point 
In  re  Estate  of  Townsend,  128  Iowa  621,  where  the  court 
said: 

''The  burden  of  proving  undue  influence,  and  that  it 
operated  upon  the  mind  of  the  testator  at  the  very  time  the 
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will  was  executed,  to  such  an  extent  that  the  will  was  the 
result  thereof,  is  upon  the  contestant.  It  is  not  enough  to 
show  that  there  was  an  opportunity  to  exercise  the  undue 
influence  complained  of.  There  must  be  evidence  that  it  was 
exercised,  and  that  it  was  instrumental  in  procuring  the  will. 
.  .  .  Neither  advice  nor  solicitation,  however  earnest  and 
insistent,  will  vitiate  a  will,  unless  it  be  further  shown  that 
the  freedom  of  the  will  [of  the  testator]  was  in  some  way 
impaired  or  destroyed  thereby." 

In  Zinkula  v,  Zinkula,  171  Iowa  287,  we  said : 

**To  entitle  plaintiffs  to  recover,  they  must  establish  by 
a  preponderance  of  the  evidence  that  the  instrument  in  ques- 
tion does  not  express  the  mind  of  the  testator.  To  this  end, 
one  of  two  facts  must  affirmatively  appear;  either  that  the 
testator,  at  the  time  of  the  making  of  the  will,  was  mentally 
incompetent  to  make  a  will,  or  that  his  mind  was  so  unduly 
influenced  by  his  wife  in  the  making  of  it  that  it  did  not 
express  his  will  and  purpose,  but  rather,  the  will  and  pur- 
pose of  his  wife.  There  is  no  substantive  evidence  in  the 
record  that  such  is  the  fact.  There  is  no  evidence  that  the 
wife  and  mother  did  or  did  not  do  anything  in  regard 
thereto." 

See,  also,  Brackey  v.  Brackey,  151  Iowa  99,  where  the 
cases  are'  reviewed  and  the  rule  stated. 

As  already  stated,  the  appellants  seek  to  bring  this  case 
within  the  rule  that  there  is  a  shifting  of  the  burden  of  proof 
because  of  the  situation,  and  claim  that  the  same  rule  ought 

to  apply  here  as  where  a  fiduciary  relation  is 
^'  influencePpre-     shown.    But  wc  think  the  evidence  does  not 

show  that  there  was' any  such  relation  of  trust 
or  confidence  between  these  parties  as  to  impose  any  such 
burden  upon  the  proponent.  See  Burrow  v.  Hicks,  144  Iowa 
684.  Everything  that  was  said  and  done  in  regard  to  the 
execution  of  the  will  was  shown  in  evidence.  See  further  on 
the  proposition  iast  stated.  Chambers  v.  Brady,  100  Iowa  622. 

Appellants  cite  SuUivam^  v.  Kervtiey^  148  Iowa  361,  377,- 
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Spargur  v.  HaU,  62  Iowa  498^  and  other  cases.  But  these 
were  eases  where  the  facts  were  entirely  different.  In  the 
SuUivan  case,  decedent  was  in  a  condition  of  collapse  and  in 
the  hands  of  a  trained  nurse  for  a  long  time,  and  under  the 
control  and  domination  of  the  child  who  received  the  property. 

The  record  is  quite  a  long  one,  and  we  have,  perhaps, 
gone  into  the  details  of  the  testimony  more  fully  than  neces- 
sary. But,  without  further  discussion,  we  conclude  that  the 
court  did  not  err  in  withdrawing  the  question  of  undue  influ- 
ence from  the  consideration  of  the  jury. 

2.  The  next  error  relied  upon  is  in  regard  to  the  action 
of  the  court  in  permitting  proponent  too  much  latitude  in  the 
cross-examination  of  the  witness  Currie.     Mr.  Currie  was 

called  as  a  witness  on  the  part  of  contestants 
*'  cross^xSni-  ^^^  ^^  ^^®  ^^  proponent's  attorneys,  and 
uonof  coiuS^^  counsel  say  that  he  was  asked  certain  pre- 
liminary questions  to  show  that  he  was  the 
draughtsman  who  wrote  the  will,  and  was  then  interrogated 
in  reference  to  two  matters  :•  First,  as  to  who  was  present  in 
the  room  when  the  will  was  made;  and,  second,  as  to  what 
deceased  said,  if  anything,  after  the  will  was  written  and 
before  it  was  signed,  about  his  property's  being  taken  away 
from  him  before  his  death.  But  the  direct  examination  was 
a  little  broader  than  that,  we  think.  One  question,  we  notice, 
inquires  as  to  whether  the  evidence  in  regard  to  taking  prop- 
erty away  from  him  was  the  substance  of  what  he  said,  and, 
on  cross-examination,  the  court  permitted  counsel  for  pro- 
ponent to  ask : 

"Q.  Who  gave  you  directions  as  to  how  to  draw  this 
willf' 

The  answer,  over  objection,  was: 

**Oren  K.  Eveleth,  the  decedent,  directed  me  how  to 
draw  the  will.  Nobody  else  was  present  taking  any  part  in 
suggesting  or  saying  how  the  will  should  be  drawn.  I  didn't 
see  E.  J.  Eveleth  in  the  room." 

The  objection  was  that  this  was  not  cross-examination. 
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The  appellants  complain  that  other  matters  were  brought  out 
on  cross-examination  of  this  witness  which  went  beyond  the 
scope  of  the  direct  examination,  and  it  may  be  that,  strictly, 
it  was  beyond  cross-examination.  But  this  matter  is  so  much 
within  the  discretion  of  the  trial  court  that  we  think,  under 
the  circumstances,  we  ought  not  to  hold  that  contestants  have 
any  just  cause  for  complaint. 

Furthermore,  the  cross-examination  went  in  without 
objection,  except  as  to  one  or  two  questions,  but  a  motion  was 
made  at  the  end  of  the  cross-examination  to  exclude.    Dr. 

Townsend  had  already  testified   as  to  this 

^'  croM-exuni-      samc  transaction,  and  as  to  deceased's  telling 

SSSexTOT?"""     *1^®  attorney  how  to  draw  the  will.    In  so 

far  as  the  cross-examination  exceeded  proper- 
limits,  if  it  did,  the  witness  should  be  considered  as  a  witness 
for  the  proponent,  and,  had  contestants  desired  to  cross-ex- 
amine  the  witness  as  to  such  new  matter,  the  court  doubtless 
would  have  permitted  it,  if  it  had  been  asked.  There  are  cases 
where  we  have  held  that  a  party,  under  the  guise  of  cross- 
examination,  should  not  be  permitted  to  develop  his  own  case 
and  discredit  a  certain  line  of  testimony,  such  as  an  expert 
witness;  but  such  is  not  the  situation  here. 

3.  This  question  was  also  asked  of  this  witness  on  cross- 
examination  : 

"Q.  Was  there  anything  to  indicate  from  the  old  man's 
appearance    that   he   was   under   constraint 

6.  Evidence  :  con-    •  u   j    •  m 

elusion :  inabii-    from  anybody  T' 

auateiy  state  The  last  question  was  objected  to  for  the 

reason  that  it  called  for  an  opinion,  and  wit- 
ness answered: 

"I  saw  nothing  to  indicate  any  constraint." 
The  argument  is  that  this  permitted  the  witness  to  pass 
upon  the  point  to  be  determined  by  the  jury.  But  we  think 
the  exception  is  not  well  taken.  The  witness  was  present  and 
saw  the  deceased,  and  there  are  many  times  where  it  is  diffi- 
Qult  for  a  witness  to  describe  so  that  a  jury  will  get  the  impres- 
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sion  that  the  witness  had  from  seeing.  In  other  words,  there 
are  many  instances  where  an  answer  may  partake  somewhat 
of  the  nature  of  a  conclusion,  but  it  is  descriptive,  and  so  far 
partakes  of  fact  that  a  witness,  speaking  from  personal  knowl- 
edge and  acquaintance  and  observation,  is  qualified  to  testify 
upon  the  subject.  Mayers  v.  Fogarty,  140  Iowa  701,  at  712. 
Appellant  cites  Sever  v,  Minneapolis  &  St.  L.  B.  Co., 
156  Iowa  664,  to  the  proposition  that  an  expert  may  not  give 
testimony  which  determines  the  ultimate  fact  which  the  jury 

is  to  pass  upon,  and  such  is  the  rule.    But 

^'  examinS^on:      ^^  think  the  qucstion  here  does  not  determine 

tio"n  Sf'ju^."'^    for  the  jury  the  ultimate  fact  as  to  whether 

undue  influence  was  or  was  not  exercised.  It 
is  simply  descriptive  as  to  whether  the  witness  saw  any  indi- 
.•ations  of  deceased's  acting  under  constraint.  A  situation 
ould  arise  where,  if,  as  claimed  by  appellants,  the  proponent 
was  standing  in  a  door  to  the  room  and  in  the  presence  of 
deceased,  there  might  be  an  expression  of  the  face  or  eyes 
that  would  indicate  that  deceased  was  acting  uirder  fear  or 
constraint;  but  this  witness  testifies  that  he  saw  nothing  to 
indicate  constraint. 

Complaint  is  also  made  by  appellants  because  the  two 

doctors  were  permitted  to  answer  the  following  question : 

**Q.  What  would  you  say,  doctor,  as  to  whether  the 

testator  at  that  time  was  capable  of  under- 

opinion  evi-        Standing  in  a  general  way  the  amount  of  his 

mental  com-'       property  and  who  were  the  natural  benefi- 

petency.  .      . 

cianes  thereof? 
This  evidence  was  offered  on  the  question  as  to  the  mental 
capacity  of  deceased.  Both  these  witnesses  were  expert  wit- 
nesses. One  of  them  gave  his  opinion  from  a  hypothetical 
question,  and  his  answer  was  founded  upon  the  entire  life 
history  of  deceased;  and  the  other  witness,  Dr.  Townsend, 
was  also  a  witness  to  the  will.  As  we  understand  counsel 
for  appellant,  they  concede  that  the  case  of  In  re  Overpeck's 
WiU,  144  Iowa  400,  at  405,  is  against  their  contention,  but 
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they  ask  that  the  case  be  overruled.  Bat  we  ar^  content  with 
the  holding  in  that  case.  It  should  be  said,  farther,  that  the 
answers  to  the  question  before  set  out  were  in  the  affirmatiTe. 
The  rule  may  be  different  as  to  a  person  testifying  to  insanity 
or  unsoundness  of  mind.  In  such  case,  the  facts  must  be  set 
out  upon  which  the  opinion  is  based.  This  is  not  required  so 
fully  where  a  witness  testifies  to  sanity  or  competency,  and  a 
subscribing  witness  may  testify  as  to  mental  condition  with- 
out stating  the  facts  further  than  that  he  saw  and  observed 
the  party  and  his  appearance  and  conduct  at  the  time. 

4.    The  contestants  offered  an  instruction  in  this  form: 

''Ton  are  instructed  that  a  deliberate  written  statement 

over  a  party's  signature,  inconsistent  with  a  subsequent  claim, 

is  provable  not  merely  to  discredit  his  testi- 

*'  Son^wnpha^"   ^^^y>  ^^^  ^  substautivc  proof  against  him,'* 
gJ^,8*J^^"  This  was  refused,  and  of  the  refusal  the 

appellants  complain.  We  understand  this 
instruction  to  refer  to  the  letter  from  proponent  to  his  sister, 
heretofore  set  out.  This  bears  upon  the  question  of  the  men- 
tal condition  of  deceased  more  than  any  other  question.  As 
stated,  the  letter  itself  and  proponent's  statements  in  refer- 
ence thereto  as  a  witness  were  before  the  jury,  and  doubtless 
counsel  for  contestants  made  the  most  of  it  in  argument  to 
the  jury. 

We  think  there  was  no  error  in  the  refusal  to  give  the 
instruction.  The  letter  was  in  evidence,  and  the  proponent's 
explanation  of  some  of  the  statements  as  to  the  reference  to 
his  father's  mental  condition  was  proper  to  be  considered  by 
the  jury.  But  it  was  not  the  duty  of  the  court  to  call  specific 
attention  of  the  jury  to  this  evidence  as  distinguished  from 
other  evidence  in  the  case.  In  some  cases,  it  has  been  held 
improper  for  the  court  to  emphasize  or  ^ve  undue  prominence 
to  evidentiary  facts.  See  MiddUton  v.  Ciiy  of  Cedar  Falls, 
173  Iowa  619;  Whitman  v.  Chicago,  O.  W.  B.  Co.,  171  Iowa 
277. 

It  often  happens  that  letters  or  other  documents  con- 
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taining  statements  contradictory  to  statements  of  a  witness 
are  put  in  evidence  for  the  purpose  of  impeachment,  and  in 
other  cases,  perhaps  such  a  paper  might  be  admissible  as  an 
admission.     There  is  not  reversible  error  at  this  point. 

5.  Error  is  assigned  upon  the  refusal  of  the  court  to 
give  Instruction  No.  5,  requested  by  contestants.  The  sub- 
stance of  this  instruction  is  that,  if  the  jury  should  jSnd  from 

the  evidence  that  testator,  at  the  time  of  mak- 

^^'  que^^in-        ^S  the  proposed  will,  had  sufficient  capacity 

refusaiTsiib-     to  attend  to  the  ordinary  affairs  of  life,  yet, 

loct  covered 

by  court's  in-     with  regard  to  subjects  connected  with  the 

structions. 

testamentary  disposition  and  distribution  of 
his  property  and  the  natural  objects  of  his  bounty,  he  was 
not  of  sound  mind,  and,  while  laboring  under  such  unsound- 
ness of  mind,  he  made  the  will  in  question,  and  in  making  it 
he  was  so  far  influenced  or  controlled  by  such  unsoundness  of 
mind  as  to  be  unable  rationally  to  comprehend  the  nature  and 
effect  of  the  provisions  of  the  said  will,  and  was  thereby  led 
to  make  such  proposed  will  as  he  did,  then  the  jury  would 
be  justified  in  finding  that  it  was  not  the  last  will  of  deceased. 
We  think  there  was  no  error  in  refusing  this,  for  the  reason 
that  the  court  instructed  the  jury  very  fully  and  very  care- 
fully on  the  question  of  mental  capacity,  and  of  the  instruc- 
tions given  by  the  court,  counsel  do  not  complain.  And  this 
is  true,  also,  of  requested  Instruction  No.  8,  in  reference  to 
the  disinheritance  of  testator's  children.  This  subject  was 
embodied  in  instructions  given  by  the  court  on  its  OMm  motion. 

6.  The  refusal  of  the  court  to  give  requested  Instruction 
No.  10,  offered  by  contestants,  is  assigned  as  error.  This  has 
reference  to  the  testimony  heretofore  referred  to,  that  deceased 

had  stated  that  he  was  afraid  of  his  son,  the 

'  structioM :        proponent,  and  that  he  was  afraid  his  son 

thTOryfwm      would  kill  him,  and  that  he  was  in  fear  of 

contest. 

said  son  by  reason  of  such  delusion,  and  that, 
if  the  jury  should  find  that  the  will  was  executed  when 
deceased  was  under  such  delusion  and  because  thereof,  then 


734  In  be  Will  op  Evkleth.  [177  Iowa 

they  should  find  for  the  contestants.  As  stated,  appellants, 
in  a  prior  assignment  of  error,  have  claimed  that  this  threat 
should  be  considered  as  undue  influence,  or  as  bearing  upon 
that  question,  and  that  the  will  was  executed  in  favor  of  pro- 
ponent because  of  the  supposed  threat.  But  the  argument  at 
this  point  is,  as  they  state  it,  that : 

''It  has  never  been  claimed  by  contestants,  nor  urged  by 
proponent,  that  the  record  contains  any  evidence  justifying 
fear  of  death  at  proponent's  hands." 

And  they  state,  also,  that  testator  did  entertain  ihst  fear, 
and  gave  public  expression  of  it.  AppeUants'  position  is 
somewhat  inconsistent  here.  This  matter  seems  to  have  been 
given  but  slight  attention  on  the  trial  of  the  case.  There  ^is 
little,  if  any,  medical  testimony  on  the  question  of  delusions. 

« 

It  is  said  by  appellants  that  the  refusal  to  give  this  Instruc- 
tion 10  was  error,  because  contestants  had  not  pleaded  that 
the  will  was  the  result  of  a  delusion,  and  there  was  no  evi- 
dence that  testator  was  laboring  under  a  delusi(m,  or  that  the 
making  of  the  will  was  influenced  thereby.  But  the  objec- 
tion was  that,  at  the  time  of  the  making  of  the  will,  deceased 
was  of  unsound  mind  and  not  competent.  But  we  think,  if 
there  was  any  such  delusion,  there  is  not  anything  to  show 
that  it  in  any  manner  entered  into  or  controlled  the  making 
of  the  will.  To  avoid  the  will,  the  delusion  must  in  some 
manner  relate  to  &nd  be  the  reason  for  the  making  of  the  will 
in  the  manner  in  which  it  was  made.  In  this  case,  if  testator 
labored  under  a  delusion  such  as  claimed,  the  natural  ten- 
dency would  be  for  him  not  to  make  his  son  the  recipient  of 
his  bounty.  It  is  not  claimed  by  appellants  that  there  was 
any  delusion  in  regard  to  the  other  children  who  were  disin- 
herited by  deceased.  The  question  of  the  soundness  or 
unsoundness  of  the  testator's  mind  at  the  time  the  will  was 
made  was  fully  and  fairly  submitted  by  the  court  to  the  jury. 
As  we  have  already  stated,  there  was  no  evidence  that  dece- 
dent executed  the  will  because  he  was  in  fear  that  his  son, 
the  proponent,  would  kill  or  injure  him.    We  think  the  entire 
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transaction,  as  shown  by  the  testimony  of  those  who  were 
present,  which  is  not  disputed,  shows  that  nothing  of  that 
kind  was  in  the  mind  of  the  testator. 

Without  further  discussion,  it  is  our  conclusion  that, 
upon  the  entire  record,  contestants  have  had  a  fair  trial,  and 
that  there  is  iio  prejudicial  error  in  the  record,  and  the  judg- 
ment of  the  district  court  is  therefore — Affirmed. 

EvAi^Sy  C.  J.,  Deeiieb  and  Weaver,  JJ.,  concur. 


H.  B.  Lake,  Appellee,  v.  Western  Silo  Company,  Appellant. 

VENUE:     Domicile  or  Besldence  of  Parties — "Office  or  Agency.*' 

1  When  a  corporation,  company  or  individual  has  an  office  or 
agency  in  any  county  for  the  transaction  of  business,  any  actions 
growing  out  of  or  connected  with  the  business  of  that  office  or 
agency  may  be  brought  in  the  county  where  such  office  or  agency 
18  located,  even  though  the  agent  has  no  permanent  office — ^no 
room  in  which  he  offices. 

Note:     Analogous  holdings  classified  in  index  in  Volumes  168, 
169,  under  "Process;"  in  Volume  171,  under  "Venue.*' 

SALES:    BeacisBion— BesdBsion  by  Vendee — ^Measure  of  Damages.  A 

2  vendee  who  has  rightfully  rescinded  a  contract  of  sale  may 
demand  the  complete  restoration  of  the  status  quo,  (a)  by  the 
return  of  the  purchase  price  paid,  and  (b)  by  the  return  of  any 
expenditure  made  by  him  which  wtis  contemplated  by  the  contract. 
So  held  where  the  purchaser  of  a  silo  was  permitted  to  recover 
his  expense  in  erecting  the  same,  the  cause  for  rescission  not 
appearing  until  the  erection  was  almost  complete. 

SALES:  Bescission — Conditiona  of  Besclssion — ^Betnm  or  Offer  to 
'  3  Betnm — ^Befnsal  to  Beceive*-Pleadlng.  Vendor 's  refusal  to  re- 
ceive back  the  subject  of  a  sale,  on  vendee's  declared  rescis- 
sion, renders  unnecessary  any  formal  offer  by  vendee  to  return, 
and  renders  unnecessary  any  form  of  pleading  in  reference  to 
returning,  especially  where,  under  the  contract,  the  title  still 
rested  in  vendor,  and  where  the  place  at  which  vendee  received 
the  property  was  not  a  place  to  which  vendee  had  a  right  to 
return  it,  to  wit,  depot  grounds. 
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PRINCIPLE  APPLIED:  Plaintiff  purchased  of  defendant,  and 
in  part  paid  for,  a  silo,  under  agreement  that  the  staves  should 
be  full  length — 36  feet.  Title  and  right  to  reclaim  possession  for 
unpaid  installments  remained  in  defendant.  Missing  parts,  if 
any,  were  to  be  supplied  by  defendant.  The  silo  was  shipped  to 
plaintiff  in  &  knocked-down  condition.  Plaintiff  hauled  it  from 
a  car,  at  the  depot,  to  his  farm,  a  distance  of  80  rods,  and  later^ 
with  the  defendant's  agent,  proceeded  to  erect  it.  Six  staves 
were  missing.  Defendant  was  notified.  He  did  not  send  full-length 
staves,  but  sent  24-  and  12-foot  lengths.  Plaintiff  refused  to  accept 
the  silo,  but  did  not  return  it  to  the  depot.  He  told*  the  agent 
that  ''they  could  take  it"  and  that  "the  silo  was  there  subject  to 
defendant's  order."  Later,  plaintiff's  attorney  notified  defendant 
that  "the  silo  was  on  plaintiff's  farm,  subject  to  defendant's  risk." 
In  reply,  defendant,  in  effect,  refused  to  take  hack  the  property. 
In  an  action  to  recover  the  amount  paid,  plaintiff,  on  the  subject 
of  return  or  offer  to  return,  simply  alleged  the  above  notification. 
Beld,  no  tender  or  offer  to  return,  in  addition  to  the  above,  was 
necessary. 

SALES:  Besdssion^-Belated  Beacission— Beasonable  Time.  Bescis- 
4  sion  is  barred  by  an  unreasonable  delay.  Evidence  reviewed, 
and  held  not  to  show  such  delay.  So  held  where,  in  June,  ven- 
dee purchased  and  received  a  silo  in  a  knocked-down  condition, 
stored  it  until  September,  and  then,  in  attempting  to  erect  it, 
discovered  that  it  was  incomplete. 

Appeal  from  O'Brien  District   Court, — ^Wm,   Hutchinson, 

tfudge. 

Thursday,  June  29,  1916. 

Rehearing  Denied  Saturday,  September  30,  1916. 

Action  to  recover  the  amount  paid  by  plaintiff  for  a  silo 
which  he  purchased  from  defendant.  Trial  to  a  jury,  verdict 
and  judgment  for  plaintiff,  and  defendant  appeals. — Affirmed. 

Ouy  A,  MUler  and  0.  H.  MoTvtzeim^er,  for  appellant. 
Herrick  &  Herrick,  for  appellee. 

Deemer,  J. — In  June  of  the  year  1912,  plaintiff  pur- 
chased from  defendant,  through  its  agent,  one  Tjossen.  a 
resident  of  O'Brien  County,  this  state,  one  silo,  known  as 
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the  Champion,  to  be  delivered  to  him  (plaintiff)  at  the  town 
of  Gaza  in  said  county.  The  contract  was  in  writing,  and 
consisted  of  an  order,  signed  by  plaintiff,  and  accepted  by 
defendant,  for  *'one"  silo:  diameter,  18  feet;  height,  36  feet; 
material,  fir ;  price,  $445 ;  full  length  stave,  free  from  knots ; 
freight  allowed.    The  order  also  provided : 

*'If,  upon  receipt  of  silo,  any  part  or  parts  are  found 
defective  or  missing,  I  will  at  once  notify  the  Western  Silo 
Co.  m  writing,  and  give  them  reasonable  time  to  replace  all 
such  parts,  and  at  such  time  as  such  replacements  are  made, 
their  responsibility  ceases.  This  order  can  only  be  cancelled 
by  purchaser  sending  the  Western  Silo  Co.  draft  for  25  per 
cent  of  the  purchase  price,  before  shipment  is  made." 

The  silo  was  shipped  ** knock  down,"  and  was  received 
by  plaintiff,  at  the  railway  station  in  Gaza,  early  in  June  of 
the  year  1912,  and  taken  by  him  to  his  farm,  which  was 
about  one  quarter  of  a  mile  from  the  town  of  Gaza,  and  there 
carefully  stored  in  a  barn,  where  it  remained  until  about  the 
8th  or  10th  of  September  of  the  same  year.  In  the  mean- 
time, and  about  September  1st,  plaintiff  paid  a  note,  which 
he  had  given  for  the  purchase  price  of  the  silo.  About  the 
8th  of  September,  plaintiff  concluded  to  set  the  silo  up ;  and 
so,  with  the  help  of  defendant's  agent  and  three  or  four  other 
men,  a  concrete  foundation  was  built,  and,  in  assembling  the 
staves,  it  was  found  that  not  enough  were  sent  to  complete 
the  circle,  there  being  six  short.  Defendant's  agent  immedi- 
ately went  to  the  depot,  and  telegraphed  the  defendant  to 
send  the  needed  material.  Instead  of  sending  full4ength 
staves,  in  response  to  this  telegram,  defendant  shipped  two- 
piece  staves;  that  is,  instead  of  36-foot  length  staves,  it  sent 
6, 12  feet,  and  6,  24  feet  in  length,  so  arranged  as  to  be  spliced. 
These,  plaintiff  refused  to  accept,  and  he  wired  the  defendant : 

**I  have  not  received  what  I  bought  in  silo,  and  refuse 
same.    Will  draw  on  you  for  amount  paid." 

Plaintiff  also  notified  defendant's  agent  that  he  refused 

Vol.  177  Ia.--47 
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t//  a^i^:^  tL«  nHo.  ar^d  th^at.  if  tLe  cMnpccj  dSi  ace  f:? 
fo;i-Wi|frfc  %taT^,  th^'  ^.'i.'l  tak^  tLelr  *Ilo.  Th-e  def^sa.*^ 
fi/'V^  %h\plf*A  anr  f^il-krifth  fetaTf>.  aii«l  plainti?  V.-L-i  ii^ 
Miffrrgi,  afxiut  Um  day*  aft«r  the  attempt  was  mafie  to  aeE  i: 
rip«  that  the  ajIo  ''waa  there  subject  to  defendant  s  oMer/' 
nairjttif  expended  mmelhing  like  (30  for  labor  and  zsiaterial. 
in  attempting  to  ereet  the  mIo.  He  emplojed  eoumel  to 
prr/te^rt  faiii  rightit,  and^  on  or  about  October  10th,  eoanspi 
n//tified  defenrlant  that  the  iiilo  was  at  plaintiffs  &rm. 
»ubjeet  to  defenrJant's  risk.  This  action  was  then  eommenccd 
by  plaintiff,  to  recover  the  amoont  paid,  and  the  amouDt 
ex|>ende<l  by  plaintiff  in  attempting  to  set  up  the  silo. 
Ilaintiff  did  not  return  the  materials  he  had  reeeiTed.  to 
the  dep<4  where  he  got  them.    In  his  petition,  he  alleged: 

He  ''did  not  discover  that  said  silo  was  not  complete, 
as  rejiresented  by  the  said  agent  of  the  defendant,  untfl  an 
fffort  was  made  to  erect  the  same,  when  it  was  discovered 
that  the  same  was  incomplete,  and  could  not  be  erected  in 
its  then  e<indition,  and  defendant  was  duly  notified  that  said 
materials  were  held  by  plaintiff  at  its  risk,  and  repayment  of 
the  amount  paid  for  said  silo  was  demanded.  That  both  said 
lett(*rH  are  in  the  possession  and  under  the  contrpi  of  the 
defendant." 

The  action  was  commenced  in  O'Brien  County.  Defend- 
ant appeared^  and  moved  that  the  venue  be  changed  to  Polk 
(bounty,  its  principal  place  of  business.  This  motion  was 
detiicdy  and  the  case  then  went  to  trial  on  the  issues  joined, 
roNulting  in  a  verdict  for  plaintiff,  in  the  full  amount  claimed 
by  him. 

I.  It  is  claimed  that  the  court  erred  in  denying  defend- 
ant's motion  for  a  change  of  venue.  Plaintiff  relies  upon  the 
fact  that  defendant  had  an  office  or  agency  in  O'Brien  County, 

out  of  which  this  transaction  grew,  and  that 
Clin  or  iMi-         the  action  was  properly  commenced  m  that 

ilrnro  of  par-  ^  _  ,  _, 

tini«:  "onfcoor     county.    It  appears  that  one  Tjossen,  a  resi- 

dent  of  O'Brien  County,  was  employed  by 
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defendant  to  sell  silos  on  commission;  that  he  took  many 
orders  for  silos  in  said  county,  and  assisted  the  purchasers  in 
the  erection  thereof.  Several  were  delivered  on  such  orders, 
at  the  time  plaintiff  received  his  silo.  True,  the  agent  had 
no  permanent  office  in  said  county, — ^that  is  to  say,  no  room 
in  which  he  officed,— rbut  he  was  defendant's  agent  for  the 
purpose  of  soliciting  orders,  not  only  in  O'Brien,  but  in  other 
counties,  and  he  took  plaintiff's  order  for  the  particular' 
silo  in  question.  Under  Code  Section  3500,  as  construed  by 
this  court,  the  action  was  properly  commenced  in  O'Brien 
County,  and  the  court  did  not  err  in  denying  the  motion  for 
change  of  venue.  See  MtUigan  v.  Davis,  49  Iowa  126 ;  Locke 
V,  Chicago  Chronicle  Co.,  107  Iowa  390;  Wood  v.  Bice,  118 
Iowa  104;  Oilbert  v.  McCulUxugh,  140  Iowa  362;  Pleak  v. 
Marks,  171  Iowa  551. 

II.  The  court  instructed  that  plaintiff  might  recover, 
not  only  the  purchase  price  paid,  but  also  the  expenses  in- 
curred by  him  in  attempting  to  assemble  the  silo.     This  is 

said  to  be  erroneous,  because,  upon  rescission, 

'  sion :  rescission    a  purchaser  is  entitled  to  recover  nothing 

measure  of         more  than  the  purchase  price,  the  contract 

damages. 

being,  by  that  act,  out  of  the  case,  and  insuffi- 
cient to  support  a  claim  for  damages.  In  this  case,  it  was 
contemplated  that  plaintiff  should  incur  expense  in  assem- 
bling and  erecting  the  silo;  and  neither  he  nor  defendant's 
agent,  who  was  present,  discovered  the  shortage  in  the  staves 
until  the  foundation  of  the  silo  was  laid,  and  the  staves  put 
in  place.  As  plaintiff  did  not  know  the  number  of  staves 
required,  until  he  came  to  assemble  the  silo,  and,  as  an  ordi- 
narily prudent  man,  was  not  bound  to  make  this  discovery, 
we  think  the  trial  court  properly  instructed  that  plaintiff 
might  recover,  not  only  the  money  paid,  but  the  expense 
he  was  put  to  in  attempting  to  erect  the  structure.  Mann  v. 
Taylor,  78  Iowa  355,  tends  to  support  this  view.  See  also 
Warren  v.  Mayer  Mfg.  Co.  (Mo.),  61  S.  W.  644;  35  Cyc.  645 
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and  cases  cited.    The  cases  relied  upon  by  defendant  do  not 
run  counter  to  this  view. 

III.  In  various  forms,  it  is  contended  that  the  court 
erred  in  permitting  a  recovery  by  plaintiff,  for  ihe  reason 
that  it  was  not  alleged  in  the  petition,  or  proved  upon  the 

trial,  that  he  had  returned,   or  offered  to 

3.  saus:  reKis-     rctum,  the  silo,  to  the  place  where  he  received 

tionj  of  re»ci».     it.    He  received  it  at  the  depot  in  the  town 

•Ion :  return  or  ^ 

SSSMStore?'    ^'  Gaza,  and  hauled  it  to  his  farm,  at  least 
inlp[* '  *****^'       a  quarter  of  a  mile  away,  and  he  did  not 

return  it  to  the  depot.  Plaintiff  does  not 
expressly  allege  a  return,  or  an  offer  to  return  the  silo.  The 
statement  made  by  him  was  that  defendant  was  duly  notified 
that  said  materials  were  held  by  plaintiff  at  its  (defendant's) 
risk.  He  proved  that  he  told  defendant's  agent  that  he  would 
not  accept  the  silo;  that  they  could  take  it;  and  that  it  was 
there  (at  the  farm),  subject  to  their  order.  The  telegram 
which  plaintiff  sent  the  defendant  has  already  been  referred 
to;  and  this  constituted  no  more  than  a  refusal  to  accept  the 
property.  Defendant  admitted,  however,  that  it  received  a 
letter  from  plaintiff's  counsel,  before  suit  was  brought,  that 
the  machine  was  there  at  its  (defendant's)  risk.  Was  this  a 
BufScient  tender,  or  offer  to  return  the  silo?  The  general 
rule  is,  that,  if  a  buyer  rescinds  a  contract  of  sale,  he  must 
return,  or  offer  to  return,  all  that  he  has  received  under  the 
contract;  and  the  tender,  or  offer,  should  be  to  return  the 
property  to  the  place  where  the  property  was  received  by  the 
buyer;  and,  to  make  out  a  case  for  rescission,  such  tender 
must  be  pleaded,  or  an  offer  to  return  must  be  made  in  the 
pleadings.  National  Imp,  &  Cons,  Co,  v.  Maiken,  103  Iowa 
118;  Eddie  v.  Ashbaugh,  44  Iowa  519;  Lunw  v,  Outhrie,  115 
Iowa  501 ;  McCorkell  v.  Karhoff,  90  Iowa  545. 

As  the  law  does  not  require  the  doing  of  vain  things,  if 
the  seller  refuses  to  accept  the  goods  when  offered,  or  indi- 
cates a  purpose  not  to  rescind,  if  tendered,  no  formal  tender 
is  necessary.    Olson  v.  Brison,  129  Iowa  604.    There  are  some 
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other  exceptions  to  this  rule,  which  will  be  noticed  hereafter. 
The  trial  court  instructed  with  reference  thereto,  as  follows: 

"And  if  you  find  from  the  evidence  that  the  defendant 
failed,  refused  and  neglected  to  furnish  sufficient  material, 
to  complete  the  silo  in  question,  in  accordance  with  the  terms 
of  the  written  contract,  and  that  the  plaintiff  complied  strictly 
with  all  the  conditions  of  the  written  contract,  required  of 
him  by  the  written  contract,  in  giving  notice  to  the  defendant 
of  the  shortage,  if  any,  and  in  allowing  reasonable  time  for 
defendant  to  furnish  the  material  necessary,  if  any,  and  that 
defendant  did  not  furnish  it  within  a  reasonable  time,  and 
if  you  further  find  that  the  plaintiff  in  this  case  gave  notice 
to  defendant  that  he  rescinded  the  contract,  and  that  the  silo 
was  at  his  premises  subject  to  their. order,  then  you  are  told 
that  this,  in  law,  would  be  a  rescission  of  the  contract  in 
question.  And  the  plaintiff  would  not  be  required  to  return 
the  silo  to  the  defendant." 

In  view  of  the  nature  of  the  contract  between  the  parties, 
the  following  being  stipulations  not  hitherto  quoted: 

"If,  upon  receipt  of  silo,  any  part  or  parts  are  found 
defective  or  missing,  I  will  at  once  notify  the  Western  Silo 
Co.  in  writing  and  give  them  reasonable  time  to  replace  all 
such  parts,  and,  at  such  time  as  such  replacements  are  made, 
their  responsibility  ceases.  Title  to  goods  ordered,  and  right 
to  reclaim  possession  thereof  for  balance  of  purchase  price, 
shall  remain  in  the  name  of  the  aforesaid  company,  and,,  in 
case  of  suit,  they  shall  be  allowed  reasonable  attorney  fees 
and  any  other  costs  incurred  in  prosecuting  same.  This 
order  can  only  be  cancelled  by  purchaser  sending  the  Western 
Silo  Co.  draft  for  25  per  cent  of  the  purchase  price  before 
shipment  is  made," — 

we  are  disposed  to  hold  the  instructions  substantially  correct. 
The  defendant  undertook,  upon  notice,  to  supply  any  missing 
parts;  and  it  reserved  title  to  the  silo  until  paid  for.  It 
undertook  to  supply  all  the  missing  parts  upon  notice;  and, 
until  it  did  so,  the  contract  was  not  complied  with  on  its 
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part.  It  was  notified  of  the  missing  parts,  and  a  jury  might 
have  found  that  it  did  not  supply  them  within  a  reasonable 
time.  Failing  in  this,  plaintiff  wired  defendant  as  indicated, 
and  notified  defendant's  agent,  who  was  upon  the  ground, 
that  he  would  not  accept  the  silo,  and  that  it  was  there  at 
his  place  subject  to  its  (defendant's)  order.  Defendant  had 
no  warehouse  or  place  of  business  at  Gaza^  and  the  silo  was 
delivered  to  plaintiff  from  a  railway  car.  The  agent  had  no 
storeroom.  Before  commencing  suit,  plaintiff's  attorney  noti- 
fied  defendant  that  the  silo  was  at  plaintiff's  farm,  at  their 
risk.  In  answer  to  this  letter,  defendant  claimed  that  it  had 
fully  complied  with  the  contract  on  its  part,  and  insisted 
upon  plaintiff's  paying  for  the  property.  It  said  nothing 
about  the  return  of  the  property,  but  indicated  that  it  did 
not  recognize  plaintiff's  right  to  rescind.  Speaking  to  this 
proposition,  the  Supreme  Court  of  Wisconsin,  in  a  like  case, 
said: 

"Now,  what,  under  the  circumstances,  was  the  defendant 
bound  to  do,  assuming  that  his  claim  as  to  the  defective 
character  of  the  lumber  was  well  founded?  Was  he  bound 
to  take  the  lumber  back  to  the  depot,  and  leave  it  there 
somewhere  on  the  grounds!  He  surely  would  have  no  right 
to  put  the  lumber  on  the  depot  "premises  without  the  consent 
of  the  company.  If  consent  were  given  to  the  lumber's  being 
placed  on  its  grounds,  it  is  evident  the  company  would  be 
under  no  obligation  to  take  care  of  and  protect  it.  It  is 
plain  that  the  lumber,  at  such  a  place,  would  be  much  exposed 
to  fire  and  depredation.  Was  it  the  duty  of  defendant  to  hire 
someone  to  take  care  of  the  lumber  while  it  remained  on  the 
depot  grounds?  We  do  not  think  the  law  imposed  upon  the 
defendant  the  duty,  on  discovering  the  defects  in  the  lumber, 
of  taking  it  back  to  the  depot  grounds,  where  he  would  have 
no  right  to  leave  it,  and  where  it  would  necessarily  be  exposed 
to  great  danger.  But  he  would  discharge  his  duty  in  the 
premises  by  removing  the  lumber  to  some  suitable  and  con- 
venient place  of  his  own  selection,  where  it  could  be  safely 
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kept  for  the  plaintiff  until  the  latter  should  pay  the  advanced 
freight  charges  and  take  it  into  his  possession/*  Rood  v. 
Priestley  (Wis.),  16  N.  W.  546. 

In  MiUiken  v.  Shillings  (Me.),  36  Atl.  77,  78,  the  court 
announces  the  rule,  as  follows: 

'*In  Noyes  v.  Patrick,  58  N.  H.  618,  the  idea  is  thus 
expressed:  'The  party  seeking  to  rescind  must  ordinarily 
restore,  or  offer  to  restore,  whatever  he  has  received  under 
the  contract ;  and,  in  case  of  the  refusal  of  the  wrongdoer  to 
receive  it,  an  offer  to  restore,  properly  made,  is  equivalent  to 
actual  restoration.'  In  the  discussion  of  this  question  the 
word  'offer'  is  frequently  used  by  courts  and  text  writers  as 
synonymous  with  'tender,'  and  it  may  be  properly  so  used 
with  reference  to  articles  capable  of  manual  delivery  and 
actually  produced,  as  in  LiLey  v,  Bundy,  9  N.  H.  298,  it  was 
said  to  be  unnecessary  to  produce  the  notes  and  money  in 
court.  'He  had  offered  them  to  the  defendant,  who  refused 
to  receive  them. '  But  with  respect  to  heavy  articles  of  mer- 
chandise, situated  at  a  distance  from  the  place  to  which  they 
must  be  transported  if  restored  to  the  vendor,  the  phrase, 
'offer  to  return'  is  more  commonly  and  more  aptly  employed 
to  express  a  willingness  or  to  make  a  proposal  to  rescind  the 
contract  and  return  the  goods.  It  is  not  suflScient,  however, 
for  a  buyer,  who  has  taken  delivery  of  the  goods  at  the 
vendor's  place  of  business,  merely  to  express  a  willingness  or 
make  a  proposal  to  return  the  goods,  or  simply  to  give  notice 
to  the  seller  that  he  holds  the  goods  subject  to  his  order,  or  to 
request  him  to  come  and  take  them  back.  If  he  would  rescind 
the  contract,  he  must  return  or  tender  back  the  goods  to  the 
seller  at  the  place  of  delivery,  unless,  upon  making  the  offer 
so  to  do,  he  is  relieved  of  the  obligation,  as  stated,  by  a  refusal 
to  receive  them  if  tendered.  Norton  v.  Young,  -3  Me.  30 ; 
Ayers  v.  Hewett,  19  Me.  281 ;  Cushman  v,  Marshall,  21  Me. 
]  22 ;  Stinson  v.  Walker,  21  Me.  211 ;  Tyler  v.  City  of  Augusta, 
88  Me.  504  (34  Atl.  406)." 

There  was,  in  the  case  at  bar,  a  denial  of  plaintiff's  right 
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to  rescind,  and  a  statement,  in  effect,  that  it  would  not  take 
the  property  back.     Not  only  this,  but  defendant  failed  to 

comply  with  its  agreement  to  supply  proper 

4.  Sales  :  resciso  .     .  _.  i.-  t_  j'4.-         ^ 

sion:  belated  missmg  parts,  which  was  a  condition  pre- 
reasonabie  cedent  to  the  passage  of  title,  and  not  a  war- 
ranty ;  and  in  such  case,  all  that  plaintiff  was 
required  to  do  was  to  indicate  his  nonacceptance  of  the  prop- 
erty, for  defendant's  failure  to  comply  with  these  conditions. 
Under  the  circumstances  disclosed,  there  was  no  such  delay 
on  plaintiff's  part  in  calling  for  the  missing  parts  as  will 
deprive  him  of  his  right  to  rescind,  or  estop  him  from  claiming 
that  the  defendant  did  not  perform  its  agreement.  Westing- 
house  Ca.  V.  Oainor  (Mich.),  90  N.  W.  52,  55 ;  Briggs  dt  Lucas 
V.  Rumely  Co.,  96  Iowa  202,  208. 

On  the  whole  record,  we  find  no  error,  and  the  judgment 
must  be,  and  it  is, — Aifirmed. 

Evans,  C.  J.,  Preston  and  Salingee,  JJ.,  concur. 


W.  H.  McDowell,  Appellee,  v.  Bowles,  Billings  &  Kbssler 

Grain  Company  et  al..  Appellants. 

OtrSTOMS  AND  XTSAGES:    Application— Express  Contracts— Sepng- 

1  nancy — ^Pleading.  A  general  custom  may  not  control  or  contra- 
dict the  terms  of  an  express  and  unambiguous  contract,  and  an 
allegation  of  such  custom  in  such  a  case  is  subject  to  a  motion 
to  strike. 

PRINCIPLE  APPLIED:  Plaintiflf,  having  bought  a  quantity 
of  corn  of  a  fanner,  discovered  that  he  had  no  room  in  his 
elevator,  for  the  last  four  loads  and,  after  negotiations  with  the 
defendant,  the  owner  of  a  neighboring  elevator,  sold  the  defend- 
ant said  four  loads  at  the  same  price  which  he  (plaintiff)  was 
paying  the  farmer.  The  farmer,  on  plaintiff's  direction,  delivered 
the  four  loads  to  defendant,  receiving  his  pay  therefor  from 
plaintiff.  Defendant  refused  to  pay  plaintiff  for  the  corn,  plead- 
ing that  there  was  a  custom  in  said  locality,  in  such  circum- 
stances, under  which  defendant  was  to  pay  the  farmer  direct. 


Sept.  1916]  McDowell  v.  Obain  Co.  745 

Heldy  evidence  of  such  custom  being  inadmissible,  the  pleading 
was  properly  stricken. 

EVIDENCE:    PresomptioiiB— StgnatoreB    to    Written    IiiBtnimeiits. 

2  The  signature  to  a  nonnegotiable  written  instrument  referred  to 
in  the  pleadings  is  presumed  genuine  unless  denied,  under  oath, 
by  alleging  lack  of  knowledge  or  information,  especially  where 
such  instrument  is  only  introduced  incidentally  and  is  not  the 
foundation  of  the  action.     (Sec.  3640,  Code,  1897.) 

EVIDENCE:     Relevancy,  Materiality  and  Competency-— History  of 

3  Transaction.  The  natural  incidents  of  a  case — that  which,  within 
proper  limits,  constitutes  a  history  of  preliminary  transactions 
leading  up  to  and  explaining  the  one  on  which  the  action  is 
based — are  always  admissible. 

PBINCIPLE  APPLIED:  Plaintiff  bought  com  of  a  fanner. 
When  the  last  four  loads  were  delivered,  plaintiff  was  in  a  distant 
town  and  his  agent  discovered  that  he  had  no  room  for  the  four 
loads,  the  elevator  being  already  full.  The  agent  called  plaintiff 
over  the  phone,  and  they  talked  between  themselves  as  to  what 
should  be  done  with  said  four  loads.  Plaintiff  told  his  agent  to 
go  to  the  defendant,  the  owner  of  another  elevator,  and  sell  the 
four  loads  to  him.  This  was  done.  In  an  action  by  plaintiff  to 
recover,  held  that  the  conversation  between  plaintiff  and  his 
agent  over  the  phone  was  admissible  as  a  part  of  the  history 
of  the  transaction. 

CONTINUANCE:     Amendment  of  Pleading — Surprise— Nondisj^ted 

4  Fact.  Surprise  and  necessity  for  a  continuance  may  not  be  pred- 
icated on  an  amendment  pleading  quantum  meruit  in  an  action 
for  property  sold,  when  the  evidence  of  both  parties,  already  in 
the  record,  was  in  harmonious  accord  as  to  the  fair  and  reasonable 
value  of  the  property. 

SALES:     Pnxdiase  Price— Actionr-Defenae.    In  an  action  for  the 

5  purchase  price  of  personal  property  sold,  it  is  no  defense  that 
defendant,  prior  to  the  purchase  of  the  property  from  plaintiff, 
had  entered  into  a  contract  of  purchase  for  the  same  property 
with  a  third  party,  who  then  owned  the  property  and  from  whom 
plaintiff  purchased  it. 


Appeal  from  Fnmklin  District  Court. — J.  L.  Kambab,  Judge. 

Friday,  April  7,  1916, 
Rehearing  Denied  Saturday,  September  30, 1916. 
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Action  at  law  by  plaintiff  to  recover  $164.78  upon  con- 
tract for  226  bushels  of  com  at  the  agreed  price  of  73  cents 
per  bushel,  delivered  by  plaintiff,  as  he  claims,  to  the  defend- 
ants. Trial  to  a  jury,  and,  at  the  conclusion  of  the  evidence, 
the  court  directed  a  verdict  for  the  plaintiff.  Defendants 
appeal. — Affirmed. 

W.  B.  &  8.  D.  Quarion,  for  appellants. 
E.  P.  Andrews,  for  appellee. 

Preston,  J. — ^Plaintiff  and  defendant  are  competitors  in 
the  grain  business  at  Alexander,  Iowa.  Plaintiff  alleges  that, 
about  September  3,  1914,  he  sold  to  the  defendant  firm  the 
corn  in  question  at  the  agreed  price  of  73  cents  per  bushel, 
and  that,  on  said  date,  the  corn  was  delivered  to  defendant, 
or  its  agent,  at  defendant's  elevator  at  Alexander.  The  226 
bushels  of  corn  in  controversy  are  a  part  of  3,000  bushels  of 
com  purchased  by  plaintiff  from  one  Christ,  Priesleben  under 
the  following  contract: 

*  *  I  hereby  agree  to  buy  of  Chris  Priesleben  3,000  bushels 
or  over  of  white  corn  on  this  31st  day  of  August  for  73^  a 
bushel,  and  this  com  is  to  be  delivered  inside  of  10  days. 
I  herewith  give  him  $1.00  in  cash  to  bind  the  bargain. 

*'W.  H.  McDowell, 
''Christ.   Priesleben." 

The  corn  contracted  for  was  all  delivered  to  plaintiff's 
elevator  except  about  four  loads,  and  when  Priesleben  deliv- 
ered the  last  four  loads,  the  plaintiff's  elevator  was  full,  and 
he  sent  word  by  one  of  his  men,  John  Blue,  to  defendant, 
stating  the  situation,  that  his  elevators  were  full,  and  asking 
them  if  they  would  take  the  four  loads  of  com,  being  the  com 
in  controversy,  at  73  cents  per  bushel,  and  was  informed  by 
defendant's  agent  at  Alexander,  Chris  Shulte,  that  they 
would.     Whereupon,  Priesleben  delivered  the  com  to  the 
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defendant's  elevator  at  Alexander,  and  the  def^dants  now 
refuse  to  pay  plaintiff  for  the  com. 

There  is  no  dispute  as  to  this,  because  Blue  testified  that 
he  asked  Shulte  if  he  would  take  the  four  loads  of  corn  and 
if  he  would  allow  the  market  price,  and  that  he  told  him  the 
market  price  was  73  cents.  Shulte,  the  man  in  charge  of 
defendant's  elevator  at  Alexander,  says  that,  when  Mr.  Blue 
came  over  and  Blue  told  him  that  they  were  filled  up  and  that 
they  had  four  loads  of  corn  there,  and  asked  Shulte  if  they 
would  take  the  last  of  Friesleben's  com,  he  asked  if  Shulte 
would  pay  market  price  for  it,  and  Shulte  said  he  would  make 
it  right  with  him.  Shulte  also  testifies  that  he  had  a  conversa- 
tion with  Priesleben's  son  in  regard  to  the  com,  after  the 
Blue  conversation,  and  when  the  com  was  delivered. 

Their  defense  is  that  they  themselves  had  a  contract  with 
Priesleben  for  the  same  3,000  bushels  of  corn  and  the  corn 
in  controversy.  Plaintiff  paid  Friesleben  for  all  the  com, 
including  the  four  loads  sold  to  defendant,  but  plaintiff  has 
not  been  paid  by  anyone  for  the  four  loads  of  corn  so  delivered 
to  the  defendant. 

1.  The  first  error  assigned  is  that  the  court  erred  in 
sustaining  plaintiff's  motion  to  strike  from  defendants' 
amendment  to  answer  that  portion  relating  to  and  pleading 

a   custom.    The   allegation   in   the   part   so 

^'  SSSIJ^*:  aroS-    stricken  is  that,  at  the  time  the  four  loads  of 

SntJ-AoS'-^'r^'    corn  were  delivered  to  defendant,  *'and  for  a 

rSr         long  time  prior  thereto,  there  was  a  general 

custom  and  usage  prevailing  among  grain 
dealers  and  those  engaged  in  operating  grain  elevators  at 
and  in  the  vicinity  of  Alexander,  Iowa,  and  in  the  vicinity 
of  Franklin  County,  Iowa,  that,  when  one  running  and  oper- 
ating an  elevator  took  corn  or  other  grain  at  the  instance 
and  request  of  another  grain  buyer  or  elevator  operator,  so 
running  and  operating  an  elevator  at  the  same  station,  the 
owner  of  the  elevator  so  receiving  the  com  or  grain  at  the 
other's  request  settled  with  and  paid  therefor  directly  to  the 
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parties  so  delivering  the  said  com  or  grain,  without  consider- 
ation of,  and  without  accounting  to,  the  owner  of  the  elevator 
or  grain  buyer  who  requested  fiim  to  receive  the  corn  or  other 
grain."  Defendants'  contention  is  that,  where  there  is  a 
general  custom,  it  enters  into  and  forms  a  part  of  every 
contract.  It  may  be  conceded  that  this  is  true  for  some 
purposes.  If  a  contract  is  ambiguous,  custom  is  admissible 
to  explain  the  meaning  of  the  contract,  or  technical  terms 
or  words  peculiar  to  some  art,  calling  or  occupation.  12  Cye. 
1081.  But  custom  or  usage  which  is  repugnant  to  the  terms 
of  an  express  contract  is  not  permitted  to  operate  against 
it,  and  evidence  of  it  is  inadmissible.  12  Cyc.  1091.  If  evi- 
dence of  the  matters  pleaded  was  not  admissible  in  evidence, 
there  was  no  impropriety  in  striking  the  pleading.  Appel- 
lant says  in  argument  that  plaintiff's  action  was  founded  upon 
an  express  contract  to  recover  for  com  claimed  to  have  been 
delivered  by  plaintiff  to  defendant,  and  another  part  of  the 
answer  alleges : 

''That  on  or  about  September  2,  1914,  at  the  request  of 
one  John  Blau  (Blue),  for  and  on  behalf  of  the  plaintiff,  the 
defendant  received  of  Chris  Priesleben  at  their  elevator  at 
Alexander  four  loads  of  shelled  corn." 

There  is  no  allegation  that  defendant  purchased  the  com 
of  Chris  Priesleben,  but  the  allegation  is  that  defendant 
received  the  com  for  and  on  behalf  of  the  plaintiff.  Then 
follows  the  part  of  the  amendment  to  the  answer  which  was 
stricken  out.  Furthermore,  there  is  no  allegation  in  the 
amended  answer  that  defendant  took  this  corn  from  plaintiff 
under  and  according  to  the  terms  and  provisions  of  said 
custom,  and  that  thereby  he  purchased  the  com  of  Friesleben 
instead  of  the  plaintiff. 

As  before  stated,  the  defendant  has  not  paid  either  plain- 
tiff or  Friesleben  for  the  four  loads  of  com  delivered  to  it. 
Priesleben  is  not  claiming  the  money  for  the  four  loads  of 
corn,  so  far  as  anything  appears  in  the  record,  and  if  he  was, 
he  would  not  be  entitled  to  it.    Plaintiff  has  paid  Friesleben 
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for  such  corn.  Under  these  circumstances,  we  think  the  mat- 
ter set  up  in  the  answer  was  not  a  defense  to  plaintiff's  claim, 
and  the  motion  to  strike  was  properly  sustained* 

2.  The  contract  heretofore  set  out  between  plaintiff  and 
Friesleben  was  marked  Exhibit  A  and  admitted  in  evidence 
over  defendant's  objection.     The  objection  in  this  court  is 

that  no  foundation  had  been  laid  because  the 

^'  ^SSons;^*!!-  signatures  thereto  had  not  been  shown  to  be 

SBnVnStrumenu.  genuine.    This  action  was  not  based  upon  that 

contract.  It  is  doubtful  whether  defendant's 
objection  was  sufficiently  specific.  The  objection  was  that  it 
was  incompetent,  irrelevant,  immaterial,  and  the  proper  foun- 
dation had  not  been  laid.  But,  however  this  may  be,  the 
plaintiff  testified  that  it  was  the  contract  made  and  entered 
into  between  himself  and  Friesleben,  the  parties  whose  names 
were  signed  to  the  writing.  Even  had  plaintiff's  cause  of 
action  been  founded  upon  this  contract,  the  signatures  would 
have  been  deemed  genuine  under  the  statute  (Section  3640, 
Code,  1897),  unless  denied  by  a  proper  pleading.  This  con- 
tract was  introduced  in  evidence  incidentally,  and  does  not 
form  a  part  of  the  cause  of  action.  In  fact,  we  do  not  see 
that  it  was  necessary  that  plaintiff  should  have  offered  it  at  all. 

We  think  there  was  no  error  in  the  ruling,  but,  if  there 
was,  we  are  unable  to  see  that  there  was  any  prejudice, 
because  the  undisputed  evidence  is  that  the  com  was  delivered 
to  plaintiff  by  Friesleben,  and  that  he  got  it,  all  except  the 
four  loads. 

3.  The  third,  fourth  and  fifth  assignments  of  error  are 
argued  together.  These  relate  to  the  action  of  the  trial  court 
in  overruling  defendant's  objections  to  the  testimony  of  the 

plaintiff,  McDowell,  as  a  witness,  and  in  over- 
'  vancy,  *mater?  ruling  defendant's   objections  to  the   testi- 

ality  and  com-  •       .^  t»  x  j    •       *   •!•         a 

petency :  history  mony  of  witncss  Pctcrs,  and  in  failing  to 

of  transactf  OS. 

strike  out  the  testimony  of  these  two  witnesses. 

When  the  last  four  loads  of  com  were  delivered,  plaintiff, 

McDowell,  was  in  Hampton,  at  the  deathbed  of  his  sister,  and 
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Peters  was  in  his  employ  at  Alexander.  Peters  telephoned 
McDowell  the  situation  at  Alexander,  and  that  the  elevator 
was  full,  and  asked  for  instraetions,  which  were  given  bv 
McDowell.  He  instructed  him  to  go  over  and  see  Shulte,  to 
see  if  he  would  take  this  com  from  McDowell.  At  that  time, 
Mr.  Blue  came  in  the  office,  and  Peters  asked  him  to  go  over 
and  see  Shulte,  the  manager  of  defendants'  elevator.  No 
question  is  made  as  to  the  authority  of  Blue  to  make  the 
contract  with  defendants'  manager,  Shulte.  It  is  said  by 
appellant  that  defendants  are  not  bound  by  any  secret  con- 
versation between  Blue  and  Shulte.  This  may  be  conceded. 
The  conversation^  between  plaintiff  and  Peters  was  simply  a 
part  of  the  history  of  the  transaction.  The  contract  relied 
upon  by  plaintiff  was  the  conversation  and  transaction  be- 
tween Blue,  as  agent  for  plaintiff,  and  Shulte,  as  manager 
and  agent  for  the  defendants.  There  was  no  error  at  this 
point. 

4.  The  next  assignment  of  error  relates  to  overruling 
defendants'  motion  to  strike  plaintiff's  amendment  to  petition 
pleading  quantum  meruit,  and  in  refusing  to  grant  a  con- 
tinuance to  defendants  because  of  the  filing 

'  amendment  of '    of  such  amendment.     The  original  petition 

pleading :  »ur-  _,, 

prise  :nondis-     was  upon  an  express  contract.     The  amend- 

puted  fact. 

ment  was  filed  before  defendant  had  sub- 
mitted any  evidence.  The  rule  is  to  allow  amendments.  De- 
fendants asked  for  a  continuance  in  order  to  meet  the  proof 
in  regard  to  the  market  value  of  the  com.  There  are  two 
answers  to  appellants'  objection  at  this  point:  First,  the 
uncontradicted  evidence  is  that  the  market  value  of  the  com 
was  precisely  the  same  as  the  contract  price,  to  wit,  73  cents 
per  bushel,  and  defendants'  manager,  Shulte,  who  was  there 
buying  com  that  day  and  in  charge  of  defendants'  elevator, 
testified,  as  did  plaintiff's  witnesses,  that  he  knew  what  the 
price  of  com  was  that  day,  and  that  he  was  paying  73  cents. 

5.  Defendants  claim  that  they  had  made  a  contract  with 
Priesleben  for  the  same  corn  some  30  days  before  the  com 
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was  sold  by  Friesleben  to  plaintiff,  and  defendants  sought  to 

show  by  their  agent,  Shulte,  that  they  bought 
^\pr!^:  action f**  the  corn  of  Friesleben  before  it  was  sold  to 

plaintiff.  Shulte  so  testified,  but  on  motion 
of  plaintiff,  his  evidence  on  that  point  was  stricken  from  the 
record.  It  is  not.  claimed  by  appellants  in  argument  that 
there  was  any  contract  between  defendants,  or  their  agent, 
Shulte,  and  Friesleben  at  the  time  of  the  conversation  with 
Friesleben 's  son  when  the  corn  was  delivered,  but,  if  there 
was,  this  conversation  was  after  the  contract  for  the  four  loads 
of  com  had  been  made  between  Shulte  and  Blue,  acting  for 
plaintiff. 

It  seems  to  us  that  the  question  as  to  the  alleged  eon- 
tract  between  defendants  and  Friesleben  is  a  matter  between 
them.  If  defendants  had  bought  the  com  of  Friesleben  and 
suffered  any  damages  by  reason  of  his  failure  to  deliver  it, 
defendants  would,  of  course,  have  their  redress  against  Friesle- 
ben, but  not  against  plaintiff,  who  bought  all  the  com  and 
has  paid  for  all  of  it.*  If,  as  the  evidence  shows,  the  market 
value  of  the  com  was  the  same  as  the  contract  price,  and 
defendants  have  not  paid  anyone  for  the  com,  we  are  unable 
to  see  how  it  can  make  any  difference  to  defendants  whether 
they  should  pay  to  plaintiff  or  Friesleben,  and,  as  already 
shown,  Friesleben  is  not  entitled  to  it. 

6.  The  other  assignments  of  error  are  that  the  court 
erred  in  overruling  defendants'  motion  for  a  directed  verdict 
and  in  sustaining  plaintiff's  motion.  We  deem  it  unnecessary 
to  discuss  the  evidence  further.  Enough  has  been  said  to 
show  that  there  was  a  contract  between  plaintiff  and  defend- 
ants for  the  226  bushels  of  com  at  the  agreed  price  of  73  cents 
per  bushel ;  that  such  was  the  market  price ;  that  the  corn  was 
delivered ;  and  that  defendants  have  not  performed  their  con- 
tract by  paying  plaintiff  therefor. 

There  is  no  error,  and  the  judgment  is — Affirmed. 

Deemeb,  Ladd  and  Weaver,  JJ.,  concur. 
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Act  of  God  to  Adui/tbrt 

AOT  OF  OOD.    See  Neolioence,  1;  Waters  and  Water- 
courses, 2. 

ACTIONS.    See  Commerce;  Exemptions;  Trial. 

Nature  and  Form. 

Transfer  from  law  to  equity:    Erroneoas  transfer:    When  hann- 

1  less.  HarmlesB  error  results  from  erroneoubly  transferring 
both  hiw  and  equity  issues  to  the  equity  calendar  when  tlie 
transfer  of  the  equity  issues  is  proper  and  the  trial  thereof 
is  determinative  of  the  entire  controversy.  Olmstead  v.  Tay- 
lor, 177—186. 

Joinder  or  Counterclaim. 

Possession  of  real  property:    Reformation  of  deed.    An  action  nt 

2  law  for  the  recovery  of  real  property  may  be  very  properly 
met,  in  defense,  by  the  pleading  of  exclusively  equitable  mat- 
ter as  a  basis  for  the  reformation  of  a  deed  and  the  quieting 
of  title  so  as  to  include  the  very  land  claimed  by  plaintiff. 

(Sec  4182,  Code,  1897.)     Olmstead  v.  Taylor,  177—186. 

Establishing  trust:    Impleading  defendant  in  individual  and  rep- 

3  resentative  capacity.  No  misjoinder  (a)  of  parties  or  (b)  of 
causes  of  action  results,  in  an  action  to  establish  and  enforce 
a  trust  on  property  belonging  to  plaintiff  and  in  defendant's 
possession,  by  impleading  the  defendant  individually,  and  also 
as  executor,  as  administrator,  and  as  'trustee.  It  is,  there- 
fore, error  for  the  court  to  strike  that  part  of  the  pleading 
joining  the  defendant  individually.  Birics  v.  McNeill,  177 — 
667. 

ADULTEBT. 

Elements  of  Offense. 

Marriage  relation.    On  a  charge  of  adultery  with  an  unmarried 
1    person,  the  burden  never  shifts  from  the  State  to  show,  beyond 
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a  reasonable  doubt,  that  a  lawful  marriage  relation  exists 
between  defendant  and  the  cme  commencing  the  prosecution. 
It  follows  that  the  court  cannot  lawfully  deprive  the  jury  of 
the  right  to  pass  on  such  issue.     (Section  4932,  Code,  1897.) 
8Ute  V.  Ledford,  177—628. 

COMMENCEMKNT  OP  PbOSECUTION. 

Taking  issue  from  jury.    The  issue  whether  a   prosecution    for 

2  adultery  was  commenced  by  the  spouse  of  defendant  must  not 
be  taken  from  the  jury  by  a  peremptory  instruction  '^that 
the  prosecution  was  so  commenced,"  when  the  evidence  bear- 
ing on  the  marriage  relation  existing  between  the  defendant 
and  the  prosecutrix  is  inconclusive  or  in  dispute.  And  this 
is  true  irrespective  of  any  questions  as  to  the  burden  of  proof 
on  such  issue.  ( Section  4932,  Code,  1897. )  State  v.  Ledford, 
177—628. 

Election  Between  Acts. 

Continuoiis  adulterous  performance.    No  election  need  be  required 

3  by  the  State  of  the  act  on  which  it  will  rely  for  a  conviction 
when  the  record,  ample  to  support  a  conviction,  does  not  show 
any  specific  and  delSnite  act  of  sexual  intercourse,  but  simply 
a  continuous  adulterous  performance  between  the  defendant 
and  the  guilty  spouse.    State  v.  Riley,  177 — 313. 

Evidence. 

Sufficiency:    IMsposition  and  opportunity.    Disposition  to  commit 

4  adultery  and  opportunity  to  commit  it  are  not,  of  themselves, 
sufficient  to  support  a  conviction.  Evidence  reviewed,  and  held 
that  the  evidence  embraced  much  more  than  mere  disposition 
and  opportunity.    State  v.  Riley,  177 — 313. 

ADVANOEBIENTS.    See  Descent  and  Distribution. 
ADVERSE  POSSESSION. 

Nature  and  Requisites. 

Applicability  of  statute:     Pleading.    The  Adverse  Possession  Act, 

1     Section  3004,  Code,  1897,  providing  that  €tdver8e  possession  of 

an  easement  shall  be  proven    (a)    by  evidence  separate  and 
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distinct  from  the  use  of  the  easement,  and  (b)  by  evidence 
that  the  one  against  whom  the  claim  is  made  had  express 
notice  thereof,  applies  whether  such  issue  is  raised  by  the 
petition  or  by  the  defendant's  cross-petition.  Grates  v.  Rail- 
way Co.,  177—690. 

Color  of  title:    Conveyance   by  adverse  claimant:    Effect    The 

2  grantee  of  an  adverse  claimant's  interest  in  an  easement  in 
real  estate  may  not,  under  such  conveyance,  claim  any  higher 
or  other  right  than  that  of  an  adverse  claimant.  Gates  v. 
Railway  Co.,  177—690. 

Color  of  title:    Claim  of  right:    Overhanging  eaves.    The  fact  that 

3  a  strip  of  land  was  for  more  than  10  years  overhung  by  the 
eaves  of  a  bay  window  works  no  title  by  adverse  possession, 
in  the  absence  of  (a)  color  of  title,  or  (b)  claim  of  right  to 
possession.  (Sec.  3004,  Code,  1897.)  Belding  v.  Huttenlocher, 
177—440. 

Claim    of   right:    Express   notice:    Use   as   evidence.    Title   by 

4  adverse  possession  to  an  easement  in  real  estate  is  established 
only: 

(a)  By  proof  of  10  years'  continuous  and  exclusive  posses- 
sion; 

(b)  By  evidence,  other  than  the  use  of  the  premises,  that 
said  possession  was  under  a  hostile  claim  of  right  or  color  of 
title; 

(c)  By  proof  that  the  one  against  whom  the  title  is  claimed 
had  express  notice  of  such  claim  of  right.  Gates  v.  Railway 
Co.,  177—690. 

Hostile  Chabacteb  op  Possession. 

When  possession   adverse:    Life   tenants   and  remaindermen.    A 

5  rightful  possession  of  land,  acquired  under  an  arrangement 
with  the  life  tenant  and  in  subordination  to  his  title,  but 
continued  after  the  death  of  such  life  tenant,  does  not  become 
adverse  as  to  the  remainderman  until  such  time  as  the  remain- 
derman has  been  given  express  notice  that  such  possessor  is 
holding  said  land  adversely.    Gates  v.  Railway  Co.,  177 — 690. 

Easement:    Recognition  of  right.    An  easement  may  not  be  de- 

6  feated  on  the  plea  of  adverse  possession,  when  the  entire 
chain  of  title  of  the  pleader  recognizes  the  existence  of  the 
easement  up  to  a  time  less  than  five  years  before  the  action 
is  brought.    Presbyterian  Church  v.  Harken,  177 — 195. 


756  IsoEx.  Vol.  17 


7    BQU  be  eitaliii^cd  (a<   by 
pcBdcst  of  tbe  me,  aad  fbi  by 
wboM  tbe  dan  is  nade  had 
9004,  Code^  1W7.|     Bddii^  t.  Hrttfiofhrr,  17 


•f  li^:  «aie"  as  minre:  C—fetcmy-  TV  act  of 
8  cxdiuirelj  afyrofwiatmg  a  atrip  of  grovBd,  tbe  act  of  eoa- 
atmetini^  raihraj  tracks  thereon,  aad  the  act  of  oprratiMg 
tratoft  theretner,  constitote,  in  their  laat  aaaljiis,  mafkj  a 
aae  of  aa  eaAement,  and.  at  beet,  onlj  coaif i  ueiite  motiet  of 
a  claim  of  right;  and,  therefore,  sndi  acts  (a)  are  not 
peUmt  eridcDce  that  the  party  so  appropriating  and 
''elaioi^^  the  easement  aa  bis  right,"  and  (b)  do  not  aatisH' 
the  statutory  reqairemcnt  of  eipieaa  aotiee  of  daim  of  right. 
(Section  3004,  Code,  1997.)     Gates  t.  Railway  Go,  177—600. 

APPEAL  AHD  ERKOB.    See  Cbucinal  Law. 

APPEIXATE  JUBI-SDICnON. 

Laek  of  recitals:    PreanmptioD.    Lade  of  fullness  In  the  rentals 

1  in  the  abstract  of  jurisdictional  facts  raises  no  presamptioQ 
of  ladc  of  jurisdiction  to  entertain  the  appeal.  In  sach  case, 
a  conclusive  and  contrary  presumption  prevails,  nnless  ap- 
pellee specifically  demonstrates  in  printed  form,  served  10 
days  prior  to  submission,  that  the  court  is  without  jurisdic- 
tion. (Sec  4139,  Code  Supp.,  1913.)  So  held  where  the 
abstract  did  not  recite  that  the  appeal  notice  (set  forth  in 
full)  was  signed,  or  that  it  had  been  served.  8awyer  v.  Iowa 
Const.,  etc.,  Assn.,  177 — 218. 

Writi  to  preterre  appellate  jurisdiction:    Inherent  power  of  comt. 

2  The  Supreme  Court,  and  any  judge  thereof,  aside  from  the 
Constitution  (Article  5,  Section  4)  and  aside  from  statute 
(Sections  4100,  4109,  Code,  1897),  has  inherent  power  and  a 
d{scn*tion,  regulated  by  the  balance  of  inconvenience  or  injury 
to  the  respective  parties,  to  issue  all  writs  and  processes, 
either  commanding  or  restraining  action,  necessary  for  the 
exercise  and  enforcement  of  the  appellate  jurisdiction  of  the 
court,  and  to  preserve  the  status  quo  of  the  litigants,  pending 
appeal.    Wehrman  v.  Moore,  177 — 542, 
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Decisions  Reviewable. 

When  appeal  lies:    Sale  of  litigated  property:    Purchase  price  in 

3  escrow.  A  properly  perfected  appeal  from  a  judgment  award- 
ing defendant  the  rights  of  a  pledgee  may  be  maintained  by 
plaintiff,  even  though  it  appears  that  plaintiff  has  sold  his 
interest  in  the  subject-matter  of  the  litigation  to  an  inter- 
vener, who  has  dismissed  his  appeal,  when  it  appears  that  part 

'  of  the  purchase  price  is  in  escrow  awaiting  the  outcome  of 
the  appeal.    Wehrman  v.  Moore,  177 — 542. 

When  appeal  lies:    Ruling  on  motion  to  strike  and  separate  causes 

4  of  action.  A  ruling  sustaining  a  motion  to  strike  portions  of  a 
pleading  may  be  appealable.  (Sec.  4101,  Par.  1,  Code,  1897.) 
So  held  where  the  court,  by  sustaining  a  motion  to  strike, 
refused  to  permit  plaintiff,  in  an  action  to  establish  and  en- 
force a  trust,  to  implead  defendant  individually,  and  as  execu- 
tor  and  as  trustee.    Birks  v.  McNeill,  177 — 567. 

When  appeal  lies:    Reluctance  of  appellant  to  maintain:     Effect. 

5  A  properly  perfected  appeal  is  in  no  wise  affected  by  the  fact 
that  appellant  appears  to  have  taken  the  appeal  with  reluc- 
tance.   Wehrman  v.  Moore,  177 — 642. 

Right  op  Review. 

Estoppel  to  allege  error:    Inducing  submission  of  issues.    Inducing 

6  the  court  to  submit  special  interrogatories  bearing  o<i\  material 
issues,  after  the  overruling  of  a  request  of  the  party  so  m- 
ducing  to  instruct  the  jury  to  return  a  verdict  in  his  favor, 
does  not  estop  such  party  from  claiming  that  the  evidence  was 
not  such  as  to  carry  the  issues  to  the  jury.  Hansen  v.  Hough, 
177—08. 

Estoppel:    Inyiting  action  of  court.    A  litigant  may  not  urge  the 

7  court  into  a  certain  line  of  action  and,  after  the  court  has  com- 
plied, predicate  error  thereon.  So  held  in  an  embezzlement 
case,  wherein  defendant  requested  instructions  to  the  effect 
that,  before  conviction  could  be  returned,  certain  named  things 
must  be  proven;  and  the  court  having,  in  siibstance,  complied 
with  the  request,  defendant  later  alleged  that  said  enumerated 
things  were  not  sufficient.    State  v.  Glaze,  177^-457. 

Waiver:    Ruling  on  motion:    Pleading  over.    Error  in  sustainyig  a 

8  motion  to  strike  and  separate  causes  of  action  is  not  waived  by 
the  filing,  under  the  order  of  the  court,  of  an  amended  and 
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Bubstituted  petition,  for  the  purpose  of  meeting  rulings  made 
by  the  court.    Birks  v.  McNeill,  177-^67. 

Reservation  of  Grounds  of  Beview. 

Motion  for  directed  verdict:    Wdiver.    Motion  for  directed  Terdict, 
9    made  at  the  close  of  plaintiff's  evidence,  followed  by  a  request 
at  the  close  of  all  the  evidence  for  an  instruction  on  the  same 
point,  properly  preserves  the  error  for  review  on  appeal.    Mc- 
Millan V.  Jaeger  Mfg.  Co.,  177—599. 

Exceptions. 

Failure  to  resenre:    Instmctiona.    Instmetions  passed  without  ex- 

10  ception  constitute  the  law  of  the  case.  Gilman  v.  McDaniels, 
177—76. 

Instmctiona.   Objections  or  exceptions  to  instructions  must  be  made 

11  before  the  instructions  are  read  to  the  jury.  (Sec.  3705-a, 
Code  Supp.,  1913.)     Gilman  v.  McDaniels,  177—76. 

Perfecting  Appeal. 

Acceptance  of  service:    Authority  of  attorney.    Notice  of  appeal 

12  is  properly  served  on  the  attorney  who  appeared  in  the  trial 
court.  (Section  4114,  Code  Supplement^  1913.)  Wehrman  v. 
Moore,  177—542. 

Noti6e:    Party  without  interest.    A  party  who  has  parted  with  all 

13  interest  in  the  subject-matter  of  the  litigation  need  not  be 
served  with  notice  of  appeal.    Wehrman  v.  Moore,  177 — 642. 

Abstracts. 

Conclusiveness.    Assertions  in  an  argument  that  the  abstract  is  in- 

14  correct  will  be  disregarded.     Schubert  v.  Bamholdt,  177 — ^232. 

Assignment  of  Error. 

Brief  points:     Indefiniteness.     An  assignment  of  errors  on  the 

15  admissibility  of  evidence  will  be  wholly  disregarded,  which 
points  out  no  rulings  except  to  give  the  page  or  pages  of  the 
abstract,  without  reference  to  the  lines  thereof,  where  numer- 
ous rulings  may  be  found  en  masse,  followed  by  no  brief  points 
or  propositions  on  which  counsel  relies,  and  with  no  argument 
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except  to  merely  state  the  ruling  or  to  refeir  to  certain  pages 
of  abstract  for  the  ground  of  compraint.  Thompson  v.  Rail- 
way Co.,  177—328. 

Brief  points.     Propositions  not  assigned  as  error  in  the  manner 

16  required  by  the  rules  (Rule  53)  will  not  be  considered  on 
appeal.    Lamkin  v.  Lamkin,  177 — 583. 

Briefs. 

OverpresentatioiL    The  practice  of  overpresenting  a  point  on  appeal 

17  by  a  flood  of  authorities  on  elementary  principles  of  law,  or 
by  a  like  citation  of  authorities  which  have  but  shadowy,  if 
any,  application,  is  strongly  discouraged.  State  v.  Minella, 
177—283. 

Review,  Scope  op. 

Moot  question.    The  court  will  not,  on  appeal,  review  an  action  of 

18  the  trial  court  concerning  which  no  question  has  yet  arisen. 
So  held  where,  in  an  action  for  damages  for  wrongful  attach- 
ment, the  court  added  to  the  judgment  obtained  by  plaintiff  a 
provision  "that  the  same  should  be  exempt  from  execution." 
Russell  v.  Dilley,  177—522. 

Theory  in  lower  court.    If  a  cause  has  been  treated  in  the  lower 
10    court  as  one  in  equity,  it  will  be  so  reviewed  on  appeal.    In  re 
Town  of  Union,  177—402. 

Review — ^Presumptions. 

Excluding  question:     Sufficient  showing  as  to  evidence  sought. 

20  Counsel  who  has  his  question  excluded  must  see  to  it  that  the 
record  shows  what  evidence  was  sought  to  be  elicited  by  the 
question.  This  may  sufficiently  appear  (a)  by  the  form  of  the 
question  itself,  or  (b)  by  counsel's  statement  as  to  what  he 
expects  to  elicit.  In  instant  case,  held,  the  question  sufficiently 
indicated  the  evidence  sought.  American  Express  Co.  v.  Des 
Moines  Nat.  Bank,  177—478. 

Review — Questions  op  Fact,  Etc. 

Conflict  of  evidence:     Judgment  of  trial  court:     Conclusiveness. 

21  The  verdict  of  a  jury  on  a  fair  conflict  of  evidence,  conflrmed 
by  the  action  of  the  trial  court  in  refusing  to  set  it  aside,  will 
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not  be  disturbed  on  appeal.    Sawyer  v.  Iowa  Const.,  etc^  Absu., 

177—218. 

Conflicting  evidence.    A  finding  of  fact  on  a  fair  conflict  of  evidence 

22  id  concliuiive  on  appeal.  So  held  in  a  will  eontest.  In  re  Will 
of  Eveleth,  177—716. 

Verdict:    Condnuvenesa.   Evidence  reviewed,  and  held,  in  an  action 

23  to  recover  money  received  by  defendant,  in  which  plaintiff  had 
an  interest,  suflicient  to  support  the  verdict  for  plaintiff,  even 
though  the  record  was  strongly  impressive  of  the  improbability 
of  defendant's  having  received  the  money  at  alL  Hansen  ▼. 
Hough,  177—93. 

Evidence:    Unsupported  theoxy:    Fair  qvestion  of  fact    Conceding 

24  that  the  truth  of  a  theory  is  not  established  by  circumstantial 
evidence  which  is  just  »s  consistent  with  the  honexistence  of 
the  truth  of  the  theory  as  with  its  existence,  yet  it  t«  a  prin- 
ciple applicable  to  cases  of  circumstantial  evidence  alone.  It 
has,  by  its  very  terms,  no  application  to  a  case  wherein  the 
theory  presented  has  support  in  both  direct  and  circumstantial 
evidence,  and  wherein  is  presented  a  fair  question  of  fact,  for 
the  jury,  not  for  the  appellate  court.  American  Express  Co.  v. 
Des  Moines  Nat.  Bank,  177—478. 

Harmless^  Erbob. 

Avoidable  error.     Error  may  not  be  predicated  on  an  erroneous 

25  ruling,  the  effect  of  which  may  be  easily  avoided  by  the  com- 
plaining party.    Hanson  v.  City  of  Anamosa,  177 — 101. 

Erroneous  exclusion  of  evidence.    The  erroneous  exclusion  of  evi* 

26  dence  on  cross-examination  is  rendered  harmless  by  the  n^lect 
of  the  injured  party  to  avail  himself  of  the  excluded  evidence 
when  the  same  witness,  concededly  non-hostile,  is  later  called 
as  his  own  witness.    State  v.  Minella,  177 — ^283. 

Incorrect  instruction  cured  by  record.    An  erroneous  instruction 

27  may  be  rendered  harmless  by  the  state  of  the  record.  So  held 
where  the  court  instructed  the  jury  that  they  must  determine 
from  plaintiff's  evidence  whether  she  was  guilty  of  contributory 
negligence,  but  the  error  was  rendered  harmless  because  plain- 
tiff alone  testified  to  what  occurred  at  the  time  of  the  injury. 
Hanson  v.  City  of  Anamosa,  177 — 101. 

Measure  of  damages.    An  instruction  on  the  measure  of  damages, 

28  applicable  to  the  evidence  and  correct  as  far  as  it  goes,  but 
erroneous  because  of  omission  of  any  mention  of  other  recover- 
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able  elements  of  damages,  is  rendered  harmless  error  when  the 
jury  denied  plaintiff  any  recovery.  Hanson  v.  City  of  Ana- 
mosa,  177—101. 

» 

Refusing  change  of  veniie  in  equity  canse.    Whether  it  is  error 

29  without  prejudice,  and  therefore  harmless,  to  erroneously  re- 
fuse, in  an  equity  cause,  a  change  of  venue  to  the  county  of 
applicant's  residence,  in  the  absence  of  any  showing  of  loss  of 
evidence  or  added  expense,  on  the  theory  that  trial  de  novo 
on  appeal  removes  possibility  of  prejudice,  quaere.  (Section 
3604,  Code,  1897.)     Lamkin  v.  Lamkin,  177—583. 

Bevebsal  and  Remand. 

Procedendo:    Compliance.    Amended  decree  in  purported  compliance 

30  with  the  decree  of  the  appellate  court  reviewed,  and  held  to  be 
in  compliance  with  the  opinion  and  order  rendered.  West 
Davenport  Imp.  Co.  v.  Theophilus,  177 — 353. 

ATTAOHMENT. 

Wrongful  Attachment. 

Damages:  Instructions.  Instruction  reviewed,  and  held  to  properly 
limit  the  damages  for  wrongful  attachment  to  such  as  were 
caused  by  the  acts  or  negligence  of  the  defendants.  Russell 
V.  Dilley,  177—622. 

ATTORNEY  AND  CLIENT.    See  Appeal  and  Error,  12. 
Authority  op  Attorney. 

Intervention:  Service  of  pleading.  Pleadings  may  very  properly 
be  served  upon  any  attorney  of  record.  Wehrman  v.  Moore, 
177—642. 

BILLS  AND  NOTES.    See  Evidencb,  1. 
BOUNDABIES.    See  Estoppel,  2. 
Acquiescence. 

Nonapplicability  of  doctrine.  The  fact  that  for  more  than  10  years 
the  eaves  of  a  bay  window  extended  some  inches   over  an 
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adjoining  lot  without  the  knowledge  of  either  lot  owner  that 
they  BO  extended,  and  consequently  without  any  notice  that 
Buch  extension  was  under  a  claim  of  right,  excludes  all  applica* 
cation  of  the  doctrine  of  boundary  lines  by  aoquiescaioe.  Beld- 
ing  y.  Huttenlocher,  177—440. 

BROKEBS.    See  Specific  Perfobmance. 
Authority. 

Duty  to  take  notice.    One  dealing  with  a  broker  for  the  purchase 

1  of  lands  must  take  notice  of  the  extent  of  the  authority  of  the 
broker.    Woods  v.  Wilson,  177—361. 

Agreement  to  furnish  abstract    Naked  authority  "to  selF'   land 

2  carries  no  implied  authority  to  bind  the  owner  to  furnish  an 
abstract  of  title.    Woods  v.  Wilson,  177 — 361. 

Authority  to  lelL    Written  authority  "to  sell"  on  certain  specified 

3  terms,  and  not  merely  to  find  a  purchaser,  carries  authority, 
within  the  authorized  limitSf  to  do  all  things  necessary  to  make 
a  binding  enforceable  contract — for  instance  (a)  to  receive  the 
authorized  cash  payment,  or  (b)  to  enter  into  a  contract  under 
the  terms  authorized.    Woods  v.  Wilson,  177—^61. 

Unanthorixed  contract:    Ratification.    Evidence  reviewed,  and  held 

4  insufficient  to  show  a  ratification  of  an  unauthorized  contract 
of  sale.    Woods  v.  Wilson,  177—361. 

Pleading:     Issue  as  to  agent's  authority.     The  issue  as  to  the 

5  authority  of  a  brewer  to  enter  into  the  contract  in  question  is 
necessarily  raised  by  a  petition  alleging  that  the  contract  was 
entered  into  pursuant  to  authority,  followed  by  an  answer  by 
defendant  denying  such  allegation.    Woods  v.  Wilson,  177 — 361. 

OEBTIORABI. 

When  Writ  Lies. 

Legality  on  decree  on  demand.  Certiorari  will  lie  to  determine 
whether  the  district  court  exceeded  its  jurisdiction  in  enter- 
ing a  decree  in  a  cause  remanded  by  the  appellate  court.  West 
Davenport  Imp.  Co.  v.  Theophilus,  177 — 363. 
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OOKMEBOE. 

Personal  Injuribs. 

Action  for  damages:  Federal  and  state  statutes:  Proper  submis- 
sion. An  action  for  damages  for  personal  injury  to  one  engaged 
in  the  operation  of  a  railway  should  be  submitted  under  the 
state  law:  (a)  when  plaintiff  makes  a  jury  case  imder  the 
state  law;  (b)  when  neither  party  pleads  that  plaintiff  was 
injured  while  engaged  in  interstate  commerce;  and  (c)  when 
the  evidence  as  to  what  plaintiff  was  doing  at  the  time  of  his 
injury  shows  no  more  than  that  he  was  toorking  on  an  engine. 
Nar^  V.  Railway  Ca,  177—606. 

OONFLIOT  OF  LAWS.    See  Commerce. 
0ON8PIRA0T. 

Evidence. 

Sufficiency.  Evidence  reviewed,  and  held  that  the  overt  acts  relied 
on  by  the  State  were  insufficient  to  sustain  a  verdict  of  guilt 
of  conspiracy  to  burn  property  with  intent  to  injure  insurers. 
State  V.  Saling,  177—562. 

CONSTITUTIONAL    LAW.     See   Intoxicating   Liquors; 
Statutes. 

Legislative  Proceedings. 

Title  of  act:     Expression  of  subject:    Mulct  law.    The  provision 

1  of  the  Constitution  that  the  subject  of  a  legislative  act  shall 
be  expressed  in  the  title  is  sufficiently  complied  with  in  the 
so-called  "Mulct  Law  Repeal  Act"  (Section  2448-a,  Code  Sup- 
plemental Supplement,  1915),  by  designating  the  numerous 
sections  embraced  in  said  repeal  act  as  "relating  to  the  mulct 
tax/'  all  such  repealed  sections  prescribing  the  conditions  under 
which  the  payment  of  the  said  tax  shall  constitute  a  bar  to  the 
prosecution  of  those  engaged  in  the  sale,  etc,  of  intoxicating 
liquors.    State  v.  Hill,  177—270. 

Personal,  Civil  and  Political  RfGHTS. 

Involuntary  servitude:    Enforced  labor  as  punishment  for  contempt. 

2  "Involuntary  servitude" — ^that  is,  enforced  labor — may  not  be 
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imposed  except  for  crime.  Art.  1,  Sec  23,  Constitution  off 
Iowa.  It  follows  that  Section  2407,  Code  Supplemental  Sup- 
plement, 1015,  is  unconstitutional,  in  so  far  as  it  authorizes 
commitments  to  the  penitentiary  at  hard  labor  as  a  punish- 
ment for  contempt  in  violating  intoxicating  liquor  injunctions, 
contempt  not  being  a  crime,  (See  Section  2461-m,  Code  Sup- 
plemental Supplement,  1015.)     Flannagan  v.  Jepaon,  177 — 393. 

Infamous  punishment:    Jury  trial:    Contempt  in  violating  injuno- 

3  tion.  '* Infamous  punishment" — for  instance,  punishment  at 
hard  labor  in  the  penitentiary — ^may  be  constitutionally  im- 
posed only  as  a  punishment  for  crime  of  which  the  accused  has 
been  duly  convicted,  under  indictment  or  information,  either 
by,  or  with  opportunity  for,  a  jury.  Therefore,  Section  2407, 
Code  Supplemental  Supplement,  1015,  is  unconstitutional,  in 
so  far  as  it  authorizes  commitments  to  the  penitentiary  as 
punishment  for  contempt  in  violating  intoxicating  liquor  in- 
junctions. (See  Sections  10  and  11,  Article  1,  Constitution  of 
Iowa.)     Flannagan  v.  Jepson,  177 — 393. 

Vested  Rights. 

License  fees  and  taxes.    Municipalities  have  no  vested  interest  in 

4  license  fees  or  taxes  derived  under  authority  of  laws  enacted 
in  the  exercise  of  the  police  power.    State  v.  Hill,  177 — 270. 

OONTEMPT.    See  Constitutional  Law. 
Nature  and  Elements. 

Crime  and  contempt  contrasted.  A  contempt  is  not  a  crime,  though 
partaking  of  the  nature  thereof.  Flannagan  v.  Jepson.  177 — 
393. 

OONnNUANGE. 

Grounds. 

Amendment  of  pleading:  Surprise:  Nondisputed  fact.  Surprise 
and  necessity  for  a  continuance  may  not  be  predicated  on  an 
amendment  pleading  quantum  meruit  in  an  action  for  property 
sold,  wlien  the  evidence  of  both  parties,  already  in  the  record, 
WAS  in  harmonious  accord  as  to  the  fair  and  reasonable  value 
ot  the  property.    McDowell  v.  Bowles,  etc.  Grain  Co.,  177 — ^744. 
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CONTRACTS.    See  Custom  and  Usage. 

Requisites  and  Validity. 

Sales:     Limitation  on  selling  price,  territory,  and  occupation.    A 

1  contract  for  the  sale  of  goods  is  not  rendered  violative  of  pub- 
lic policy,  and  therefore  illegal  and  voidable,  because  of  a 
clause  therein  providing  (a)  that  vendee  shall  not  sell  any 
other  goods,  (b)  that  vendee  will  sell  only  at  a  price  to  be 
fixed  by  vendor,  and  (c)  that  vendee  will  pursue  no  other  busi- 
ness, the  contract  providing  for  unlimited  sales  to  vendee  on 
credit,  with  installment  payments  measured  by  his  receipts, 
with  right  in  vendee,  at  any  time,  to  wholly  release  himself 
from  the  contract  by  full  payment  of  amount  due.  Rawleigh 
Medical  Co.  v.  Osborne,  177 — ^208. 

By  approval  of  court:    Extrajudicial  acts  of  parties:    Effect:    Wife 

2  desertion.  An  agreement  which  becomes  valid  only  after  ap- 
proval by  the  court  may  not,  subsequently  to  such  approval, 
be  invalidated  by  the  extrajudicial  acts  of  the  parties.  So  held 
in  an  action  on  a  note  given  for  the  purpose  of  securing  a 
dismissal  of  an  indictment  for  wife  desertion.  (Section  4775-c, 
Code  Supplement,  1913.)     French  v.  French,*  177 — 682. 

Acceptance:     Evidence.     Evidence  in  the  form  of  correspondence 

3  reviewed,  and  held  insufficient  to  show  an  acceptance  of  a 
proposed  contract.  Grande  Ronde  Lbr.  Co.  v.  Des  Moines  Cas- 
ket Co.,  177—84. 

Consideration:    Sufficiency:    Promise  to  'paj  debt  of  another.    A 

4  promise  to  pay  the  debts  of  a  corporation,  in  consideration  of 
a  sale  to  promissor  of  all  the  assets  of  the  corporation,  is 
supported  by  a  sufficient  consideration.  Famsworth  v.  Um- 
landt,  177—39. 

Construction. 

Ejusdem  generis.    General  words  used  in  a  contract  after  specific 

5  terms  will,  as  a  general  rule,  be  limited  in  their  meaning  to 
things  of  like  kind  and  nature  with  those  specifically  named. 
So  held  where  policies  of  insurance  on  a  fruit  and  vegetable 
business,  after  specifically  enumerating  the  articles  and  things 
covered  by  the  policy,  continued:  ''And  all  other  merchandise 
kept  for  sale,"  or  "And  all  other  furniture  and  fixtures,"  the 
holding  being  that  such  policies  did  not  cover  property  subse- 
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quently  acquired  in  a  new  and  different  business.     Elmery   & 
Co.  ▼.  American  Ins.  Co.,  177—4. 

Action  fob  Breach. 

Judgment:  Merger  of  contract  rights.  Contract  rights  are  mei^ged 
6  in  the  judgment  obtained  on  the  contract.  Therefore,  "where  a 
defendant  secured  a  judgment  that  he  was  the  pledgee  of 
property,  as  security  for  advances  made  in  a  specified  amount, 
held,  no  contract  rights  were  impaired  by  the  entry  of  an 
order,  on  appeal,  commanding  defendant  to  ewrrender  the  prop- 
erty to  the  owner  on  the  owner's  making  a  deposit  with  the 
clerk  to  abide  the  outo(»ne  of  the  appeaL  Wehrman  y.  Moore, 
177^642. 

CORPORATIONS. 

Corporate  Property. 

General  creditors:  Fraudulent  transfer  of  assets:  Creditor's  Lien. 
Equity  regards  the  property  of  a  corporation  as  held  in  trast 
for  the  payment  of  the  debts  of  the  corporation,  and  recog- 
nizes the  right  of  creditors  to  pursue  such  property  into 
whosesoever  possession  it  may  be  transferred,  unlese,  in  the 
ordinary  cour9e  of  business,  it  has  passed  into  the  hands  of  a 
bona  fide  purchaser,  Farnsworth  v.  Muscatine,  etc.,  Ca, 
177—21. 

COURTS. 

Jurisdiction. 

Presumption:  .Notice  or  appearance:  JuTenile  proceedings.  The 
contrary  not  affirmatively  appearing,  it  will  be  presumed  that 
an  order  or  judgment  of  the  district  court  was  entered  only 
after  proper  service  of  notice,  or  appearance.  So  held  as  to 
an  order  in  juvenile  proceedings.    King  v.  Sears,  177 — 163. 

CRmiNAL  LAW.    See  Adultery  ;  Conspiracy  ;  Embezzle- 
ment ;  Homicide  ;  Incest  ;  Seduction  ;  Wife  Desertion. 

Nature  and  Elements  op  Crime. 

Exemption  from  prosecution:    Performance  of  goyermnental  func- 
1    tions:    Nuisance.    The  managing  officers  of  a  public  corpora- 
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tion,  provided  hj  statute  and  organized  as  an  arm  of  the  gov- 
ernment, solely  for  public  purposes,  are  not  liable  to  indictment 
for  acts  done  by  them  in  the  performance  of  exclusively  gov- 
ernmental functions,  especially  where  the  acts  were  neither 
malicious  nor  wilful.  So  held  as  to  a  nuisance  resulting  from 
the  construction  by  the  state  board  of  agriculture  of  a  sewer 
on  the  state  fair  grounds.    State  v.  Cameron,  177 — ^262. 

Entrapment:    Intoxicating  liquors.    One  engaged  in  the  execution 

2  of  a  criminal  design  of  his  own  conception  may  not  defend  a 
prosecution  therefor  on  the  ground  that  he  was  entrapped  by 
deception.  So  held  where  the  officers  of  the  law  entrapped 
defendant  in  the  unlawful  sale  of  intoxicating  liquors  by  buy- 
ing such  liquors  of  defendant  with  mon^  furnished  by  the 
state.    State  v.  See,  177—316. 

Motiye:    Failure  of  proof:    Effect.    Principle  recognized  that  proof 

3  of  a  motive  is  not  necessarily  essential  to  a  valid  verdict  of 
guilt.    State  v.  Saling,  177--552. 

Evidence. 

Motive  for  prosecution.    The  sinister  motive  for  a  criminal  prosecu- 

4  tion  is  relevant  and  material.  So  held  where  the  theory  of 
the  defense  was  that  a  charge  of  incest  was  inspired  by  the 
very  great  intimacy  between  defendant's  landlord  and  defend- 
ant's wife,  and  the  feeling  of  hostility  engendered  therein 
between  defendant  and  his  wife  and  children.  State  v.  Shultz, 
177—321. 

Confessions. 

Indirect  extrajudicial  confessions  of  another.  Indirect  extrajudicial 
6  confessions  of  another  cannot  aid  an  accused, — for  instance, 
that  such  other,  (a)  immediately  after  the  shooting  of  de- 
ceased, was  seen  on  the  premises  with  a  revolver  in  his  hand, 
(b)  was  subsequently  accused  of  the  crime,  and  (c)  has  fied 
the  jurisdiction  of  the  court    State  v.  Minella,  177 — 283. 

Trial — ^Argument. 

Inflammatory  appeals:    New  trial.    Enlai^ng  in  argument  on  the 

6    enormity  of  the  crime  charged  and  its  dire  effect  on  posterity, 

and  arguing  that,  therefore,  an  acquittal  should  not  be  lightly 

brought  about,  do  not  constitute  such  an  appeal  as  will,  of 
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iteelf ,  entitle  defendant  to  a  new  trial,  especially  in  view  of  the 
fact  that  the  lower  court  refused  a  new  trial  on  such  ground. 
State  V.  Cameron,  177—379. 

Reference  to  failure  to  testify.    A  declaration  by  the  public  prose- 

7  cutor  in  argument,  on  the  trial  of  a  charge  of  adultery  in 
which  defendant  was  not  a  witness,  that  "There  has  not  been 
any  testimony  to  explain  why  they  (manifestly  meaning  de- 
fendant and  the  guilty  spouse)  were  out  on  that  Icmely  by- 
way; why  have  they  not  explained  that?"  is  not  such  a  refer- 
ence to  defendant's  failure  to  testify  as  to  necessitate  a  new 
trial  under  Sec.  5484,  Code,  1897,  the  guilty  spouse,  not  on 
trial,  being  present  and  not  having  made  any  explanation. 
State  V.  Riley,  177—313. 

Preanmption.    It  will  be  presumed,  fio^^tn^  appearing  to  ike  eon- 

8  trary,  that  argument  by  a  public  prosecutor  was  a  legitimate 
response  to  an  argument  for  the  defendant.  State  v.  Cameron, 
177—379. 

Arfoment:    Due  bounds.    It  is  not  reversible  error  for  the  public 

9  prosecutor  to  assert,  in  argument  to  the  jury,  (a)  that  be 
had  no  doubt  of  defendant's  guilt,  (b)  that  he  would  not 
prosecute  if  he  had  such  doubt,  and  (c)  that  the  court  records 
of  the  state  show  that  a  large  percentage  of  incest  cases  are 
between  father  and  daughter.    State  v.  Shultz,  177 — 321. 

Instructions — ^Requisites  and  Suppicikncy. 

Advice  and  caution:    Disparagement  of  defense:    Self-defense.    It 

10  is  the  right  and  duty  of  the  court,  when  necessary  in  the 
interest  of  justice,  to  give  such  advisory  and  cautionary  in- 
structions to  the  jury  as  to  the  nature  of  a  defense  as  will 
enable  the  jury  to  reach  a  true  and  just  verdict.  State  v. 
Minella,  177—283. 

Urging  desirability  of  verdict.    Instructions  given  as  a  last  resort 

11  to  prevent  a  disagreement,  in  substance  impressing  upon  the 
jury  the  desirability  of  reaching  an  agreement  and  urging  the 
jury  to  lay  aside  all  pride  of  opinion  and  to  give  due  heed 
to  the  arguments  of  each  other  and  of  the  majority,  et  cetera, 
held  unobjectionable  in  the  case  at  bar.    State  v.  See,  177 — 316. 

Correct,  though  inexplicit.     If  an  instruction  is  correct  as  given, 

12  though  not  as  explicit  as  desired,  request  must  be  made  for 
the  more  explicit  instruction,  in  order  to  predicate  error.  State 
V.  Camoron.  177 — 379. 
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Conflicting  instrnctions:    Embezzlement:    Elements.  Reversal  must 

13  follow  the  giving  of  instructions  announcing  both  correct  and 
incorrect  rules  under  which  to  arrive  at  a  verdict,  with  conse- 
quent unsolvable  uncertainty  as  to  which  rule  the  jury  fol- 
lowed   State  V.  Glaze,  177—467. 

Vekdict. 

Verdict  on  suspicion.   Principle  recognized  that  evidence  which  gives 

14  rise  to  only  a  suspicion  of  guilt  will  not  sustain  a  verdict. 
State  V.  Saling,  177—662. 

Sufficiency  of  evidence:    Fact  holding  in  appeal  of  codefendant: 

15  Effect.  A  ruling,  on  an  appeal  by  one  defendant,  that  the  evi- 
dence is  sufficient  to  sustain  a  conviction,  does  not  rule  the 
court  on  another  and  subsequent  appeal  by  another  defendant 
in  the  same  indictment,  unless  at  least  both  records  are  before 
the  court  and  are,  in  effect,  the  same.  State  v.  Saling,  177 — 662, 

New  Trial. 

Passion  and  prejudice:    Affidavit:    Effect.    An  affidavit,  in  support 

16  of  allegations  in  a  motion  for  a  new  trial,  that  the  verdict  is 
the  reault  of  passion  and  prejudice,  is  futile,  and  unknown  to 
our  practice.    State  v.  Saling,  177 — 662. 

Appeal  and  Error. 

Absence  of  objections:     Effect.    Defendant  in  a  criminal  case  has 

17  no  right,  in  the  trial  of  the  case,  to  allow  matters  and  things 
to  occur  without  objection  or  exception  of  any  kind,  and  then, 
on  appeal,  predicate  error  thereon  and  demand  reversal.  De* 
fendant  is  not  above  complying  with  the  rules  of  the  court, 
even  though  Section  5462,  Code,  1897,  does  command  the  appel- 
late court  to  review  the  cause  without  regard  to  technical 
defects.  So  held  where  instructions  were  not  excepted  to,  and 
where  evidence  was  received  without  objection.  State  v.  Saling, 
177—652. 

When  verdict  not  conclusive.   Criminal  causes  on  appeal  will  neither 

18  be  tried  de  novo  nor  will  a  verdict  be  allowed  to  stand  which 
is  against  the  clear  weight  of  the  evidence.  State  v.  Saling, 
177—652. 
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Custom  and  Usaob  to 

CUSTOM  AND  USAGE.    See  Negligence,  7. 


Application. 

Bzpress  contracts:  Repugnancy:  Pleading.  A  general  custom 
may  not  control  or  contradict  the  terms  of  an  express  and 
unambiguous  contract,  and  an  allegati^on  of  such  custom  in 
such  a  case  is  subject  to  a  motion  to  strike.  McDowell  v. 
Bowles,  etc.,  Grain  Co.,  177 — 744. 

DAMAGES.    See  Libel  and  Slander ;  Sales;  Waters  and 
Watercourses. 

DEEDS. 

Validity. 

Fraud  and  dnresa.  Evidence  reviewed,  and  held  to  show  that  cer- 
1  tain  preposterous  and  senseless  threats,  made  to  a  weak  and 
ignorant  grantor  by  a  grantee  who  had  been  grantor's  counselor 
for  years,  was  the  moving  cause  for  the  execution  of  the  deed 
of  gift,  and  invalidated  the  same.  Wright  v.  Rohling,  177 — 
368. 

Exceptions  and  Reservations. 


Appurtenant  rights:    Presomption:    Burden  of  proof.    A  reserva- 

2  tion,  in  a  deed  of  conveyance  of  part  of  contiguous  land  owned 
by  the  grantor,  of  an  easement  or  right  to  pass  over  the  part 
conveyed,  is  presumed  to  have  been  intended  to  create  a  right 
appurtenant  to  the  land  which  was  to  be  reached  by  the 
reserved  way.  He  who  claims  that  the  reservation  created  a 
purely  personal  right  or  license  in  the  grantor  only,  has  the 
burden  to  so  show,  the  evidence  bearing  thereon  being,  inter 
aXia,  (a)  the  deed  itself  and  whether  it  contains  words  of 
inheritance,  (b)  whether  the  right  has  been  recognized  in  sub- 
sequent conveyances,  and  (c)  the  situation  and  circumstances 
surrounding  the  property.  (Sec.  2913,  Code,  1897.)  Presby- 
terian Church  V.  Harken,  177 — 196. 

Distinctions.     Technical    distinction    between    '^exceptions''    and 

3  "reservations"  in  deeds  discussed.  Presbvterian  Church  v.  Har- 
ken,  177—195. 
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Descent  and  Distribution  to  Divorce 

DESCENT  AND  DISTRDStTTION.    See  Evidence,  2 ;  Home- 
stead ;  Husband  and  Wipe.  • 

Persons  Entitled. 

Paternity:    Notorious  recognition.    General  and  notorious  recogni- 

1  tion  by  a  putative  father  of  the  paternity  of  a  child  need  not 
be  such  that  it  was  known  to  even  a  majority  of  the  people 
in  the  community.    Luce  v.  Tompkins,  177 — 168. 

Paternity:    General  and  notorious  recognition.    General  and  noto- 

2  riouB  recognition  of  the  paternity  of  a  child  may  be  estab- 
lished even  though  there  is  a  showing  of  occasional  denials 
of  such  paternity  by  the  putative  father.  Luce  v.  Tompkins, 
177—168. 

Paternity:     Evidence.     Evidence  reviewed,  and  held  sufficient  to 

3  sustain  a  finding  that  plaintiff  was  a  son  of  deceased.  Luce 
V.  Tompkins,  177—168. 

Advancements. 

Presumption.    In  the  absence  of  clear  and  convincing  evidence  to 

4  the  contrary,  it  will  be  presumed  that  a  parent  who,  during 
his  lifetime,  makes  a  substantial  gift  to  one  of  several  chil- 
dren, intended  such  gift  to  be  an  advancement.  In  re  Estate 
of  Barnes,  177—122. 

Gift  to  son-in-law  as  advancement  to  daughter.    Ar^um^y  it  is 
6    stated  that  a  gift  of  property  to  a  son-in-law  by  the  parents  of 
the  wife  will,  ordinarily,  be  treated  as  an  advancement  to  the 
wife.    In  re  Estate  of  Barnes,  177 — 122. 

DESERTION.    See  Contracts,  2 ;  Wipe  Deseetion. 
DISTRDSUnVE  SHAKE.    See  Wills. 
DIVORCE. 
Judgment  and  Decree. 

Non-record  stipulation:    Effect.    An  unquestioned  decree  in  divorce 
1     proceedings,  adjusting  the  property  rights  of  the  parties,  fol- 
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lowed  by  conreymiiee*  bf  the  parties  in  eampliaace  witli  the 
decree,  sapplmnto  and  merges  all  non-recorded  stipnlatioDS  of 
the  parties  with  referenee  to  propertj  riglita.  Beidii^  t. 
Hottenloeher,  177—440. 

Alimoht. 

Silaiee  of  decree:    Sntaeqveat  modifiortioa.    A  deeree  of  diTorce, 

2  tilent  as  to  any  alinumy  for  the  succetsful  party,  cannot  there- 
after be  so  modiiied  as  to  provide  for  alimony,  even  cm  a 
showing  of  change  in  financial  condition.  Spain  ▼.  Spain,  177 — 
240. 

Xodiiicjitioii  of  decree:   Power  of  court    The  court  has  no  inherent 

3  power  to  modify  a  decree  of  divorce  as  regards  alimony — ^no 
power  to  so  modify  except  for  such  fraud  or  mistake  as  would 
justify  a  modification  or  change  of  any  judgment.  Spain  ▼. 
Spain,  177—249. 

Modification  of  decree:    Fraud.    Evidence  reviewed,  and  held  insuf- 

4  ficient  to  show  that  all  reference  to  alimony  for  the  wife  was 
omitted  from  the  decree  of  divorce  in  her  favor  fay  reason  of 
the  fraud  of  the  husband.    Spain  v.  Spain,  177 — ^249. 

Custody  and  Support  op  Children. 

Modification  of  decree.    A  decree  of  divorce  awarding  the  custody 

5  of  children,  but  with  no  allowance  for  their  support,  may  be 
so  subsequently  modified,  on  a  showing  of  change  of  conditions, 
as  to  provide  for  such  allowance  to  the  one  having  such  cus- 
tody. Evidence  reviewed,  and  allowance  held  excessive.  Spain 
V.  Spain,  177—249. 

DOWEB.    See  Evidence,  2 ;  Husband  and  Wipe  ;  Wills,  6, 7. 

DURESS.    See  Deeds. 

EASEMENTS.  See  Adverse  Possession,  1,  2,  3,  4,  6,  8; 
Deeds,  2 ;  Estoppel  ;  Municipal  Corporations,  1 ;  Bail- 
roads. 

Creation  and  Termination. 

Termination:     Noncompliance  with  conditions.     An  easement  ia 
1     not  necessarily  destroyed  by  a  failure  of  the  owner  of  the 
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easement  to  comply  with  conditions  relating  thereto  which  are 
not  insisted  on  by  any  of  the  parties  concerned.  So  held  as 
to  the  failure  to  erect  a  gate  at  a  driveway.  Presbyterian 
Church  V.  Harken,  177—195. 

Abandonment:    Non-user:    Limitation  of  actions.    Non-user  of  an 

2  easement  for  the  full  statutory  period  of  limitation  for  actions 
is  subject  to  explanation.  Presbyterian  Church  v.  Harken, 
177—196. 

Extent  op  Right. 

Deed  controlling.    An  easement  will  be  confined  strictly  to  the  pur- 

3  pose  expressed  in  the  deed  reserving  it.  Presbyterian  Church 
V.  Harken,  177—195. 

Inadequate  easement.    Inadequacy  of  an  easement  for  the  purposes 

4  for  which  granted  is  no  reason  for  withholding  it  from  the  one 
dearly  shown  to  be  entitled  thereto.  Presbyterian  Church  v. 
Harken,  177—195. 

ELECTIONS.    See  Husband  and  Wife;  Indictment  and 
Information  ;  Wills. 

Ballots. 

Identified  ballots:     Official  card  of  instructions:     Evidence.    The 

1  official  card  of  instruction  is  not  admissible  in  evidence  on 
the  issue  whether  a  ballot  was  "identified."  (Sec.  1111,  Code, 
1897.)     FuUarton  v.  McCaffrey,  177—64. 

Identified  ballots:    Intention  to  identify:    Evidence.    The  ballots 

2  are  the  only  evidence  of  what  was  intended  by  any  mark  placed 
thereon  by  the  voter.  (Sec.  1120,  Code  Supp.,  1913.)  FuUar- 
ton V.  McCaffrey,  177—64. 

Identified  ballots:    Rules  to  determine.    An  unauthorized  mark  on 

3  a  ballot,  in  order  to  constitute  an  invalidating  identification 
mark,  must  be  made  designedly  and  for  the  purpose  of  indicat- 
ing who  cast  it.  With  careful  regard  not  to  disfranchise  an 
honest  voter,  and  keeping  in  mind  the  manner  in  which  the 
ordinary  voter  proceeds,  other  material  considerations  are: 

1.  Is  the  mark  reasonably  adapted  to  identifying  purposes? 

2.  What  relation,  if  any,  does  the  mark  bear  to  other  marks 
on  the  ballot! 
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3.  What  similarity  is  there  between  the  ballot  in  question 
and  other  ballots  cast? 

4.  Does  the  mark  so  single  out  and  separate  the  ballot  from 
others  that  the  court  can  fairly  say  that  it  was  probably  made 
for  that  purpose?  (Sec.  1120,  Code  Supp.,  1913.)  Fullarton 
V.  McCaffrey,  177-^^. 

Identified  ballots:    Erasures.    Erasures,  of  themselves  alone,  do  not 

4  necessarily  indicate  that  they  were  done  designedly  and  with 
intent  to  identify  the  ballot.  (Sec.  1120,  Code  Supp.,  1913.) 
Fullarton  v.  McCaffrey,  177 — 64. 

Identified  ballpts:    Unsnccessfnl  erasure  of  cross:     Effect.    Faint 

5  and  almost  indistinguishable  ronnants  of  a  cross  in  the  square 
before  a  contestant's  name,  remaining  after  an  attempted 
erasure,  with  a  distinct  cross  in  the  square  before  incumbent's 
name,  do  not  constitute  an  identifying  mark,  especially  where 
the  entire  series  of  ballots  revealed  numerous  instances  of  the 
same  kind.  (Sec.  1120,  Code  Supp.,  1913.)  Fullarton  v. 
McCaffrey,  177—64. 

Dual  marking:    Erasure:   Effect.   Marking  crosses  in  squares  oppo- 

6  site  the  names  of  more  than  one  candidate,  where'  only  one  is 
to  be  elected,  followed  by  the  erasure  of  one  of  the  crosses 
until  only  a  barely  distinguishable  remnant  thereof  remains, 
does  not  destroy  the  validity  of  the  ballot  for  the  candidate 
whose  cross  stands  wholly  unerased,  especially  where  the  entire 
series  of  ballots  in  question  revealed  many  instances  of  the 
same  kind.  (Sec.  1120,  Code  Supp.,  1913.)  Fullarton  v.  Mc- 
Caffrey, 177—64. 

ELECTORS.    See  Judgment. 

EBIBEZZLEBIENT.    See  Indictment  and  Information. 
Ownership  op  Property. 

Corporations  de  facto.     <Ik>rporate  capacity  is  sufficiently  proven 

1  by  evidence  establishing  a  de  facto  corporation — for  instance 
that  the  alleged  corporation  was  carrying  on  business  as  a 
railway  and  was  acting  as  a  corporation.    State  v.  Glaze,  177^ — 

I  457. 

I  Conversion. 

Fraudulent  conversion  of  money  accounted  for.    An  employee  may 

2  be  guilty  of  the  embezzlement  of  money  collected  by  him  and 
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promptly  paid  to  the  employer.  More  concretely,  the  employee 
is  guilty  of  embezzlement  by  collecting  money  on  a  certain 
claim  due  the  employer,  by  fraudulently  concealing  the  fact 
that  he  has  collected  such  particular  claim,  and  by  remittance 
of  said  money  to  the  employer  for  the  purpose  of  concealing  a 
former  embezzlement  by  him  of  the  employer's  funds.  State 
V.  Glaze,  177—467. 

Agents,  Servants,  Etc. 

Cashier:"     Sufficiency  of  proof:     Election.     An  averment  that 

3  defendant  embezzled  certain  money  "as  cashier"  is  sufficiently 
proven  by  evidence  that  he  was  either  cashier,  servant  or 
agent.  Therefore,  under  such  a  charge  no  election  to  proceed 
against  defendant  "as  servant"  or  "as  cashier"  may  be  required. 
State  V.  Glaze,  177—457. 

Indictment. 

Aggregate  or  limited  charge:    Scope  of  evidence. 

4  (1)  An  indictment  charging  the  aggregate  of  a  series  of 
embezzlements  as  one  embezzlement — that  is,  so  drawn  as  to 
treat  a  series  of  embezzlements  during  the  same  employment 
as  one  act  of  embezzlement — renders  admissible,  as  substantive 
evidence,  all  such  series  of  embezzlements, 

(2)  An  indictment  so  drawn  as  to  limit  the  charge  to  one 
or  more  distinct  acts  of  embezzlement  occurring  during  the 
same  employment,  or  to  embezzleinents  occurring  between  speci- 
fied dates  of  the  employment,  renders  inadmissible,  except  as 
bearing  on  motive  and  intent ^  any  acts  of  embezzlement  beyond 
those  specified,  or  not  occurring  within  the  specified  time. 
State  V.  Glaze,  177—457. 

Evidence. 

Variance:    Proving  less  than  alleged:    When  not  fataL    An  indict- 

5  ment  which  alleges  the  embezzlement  of  "money,  drafts  and 
checks"  may  be  validly  supported  by  evidence  of  the  embezzle- 
ment of  money  only,  no  variance  resulting  from  proving  less 
than  is  alleged  when  that  which  is  proven  is  sufficient  to  sus- 
tain a  conviction.    State  v.  Glaze,  177—467. 

Office  books:    Identification  and  proof  necessary  to  admissibility. 
6'  Entries  in  the  books  and  records  of  an  office  in  which  defend- 
ant was  employed  are  not  admissible  to  prove  an  embezzlement 


776  Index,  Vol.  177. 

Embezzlement  Continued  to  Eqitxtt 

charge  against  defendant,  unless  the  State  first  proves  (a)  that 
they  were  in  the  handwriting  of  defendant,  or  (b)  that  they 
were  made  under  the  directions  of  defendant,  or  (c)  that 
defendant  had  knowledge  of  the  contents  of  entries  made  by 
persons  other  than  himself.    State  v.  Glaze,  177—457. 

Trial — Instructions. 

Snffidency.  An  instruction,  in  keeping  with  defendant's  claim,  that 
7  he  could  not  be  convicted  if  the  money  was  taken  or  stolen 
by  someone  other  tlian  defendant,  is  not  in  reason  to  be  under- 
stood as  saying  that  he  must  be  convicted  unless  the  shorta^ 
occurred  in  that  manner,  when  the  jury  was  also  told  that 
defendant  could  not  be  convicted  ''if  the  State  has  failed  to 
prove  beyond  a  reasonable  doubt  that  defendant  wrongfully 
embezzled  and  appropriated  the  money  to  his  own  use."  State 
V.  Glaze,  177 — 457. 

EMINENT  DOMAIN. 

Condemnation. 

Limitation  of  actions.    One  who  takes  possession  of  a  right  of  way 

1  without  condemnation  or  payment  of  damages  is  a  trespasser, 
and  may  not  plead  the  statute  of  limitations  against  a  pro- 
ceeding to  assess  such  damages  and  to  enjoin  the  possessor 
until  same  are  paid.    Gates  v.  Railway  Co.,  177 — 690. 

Compensation. 

Refusal  to  pay:    Procedure:    Injunction.    An  injunction  to  restrain 

2  the  occupation  of  land  teken  under  the  power  of  eminent 
domain  until  an  award  of  damages  has  been  paid,  is  the  proper 
procedure  to  meet  a  refusal  to  pay  the  award.  Gates  v.  Rail- 
way Co.,  177—690. 

EQUITY. 

Pleading. 

General  prayer:  Effect.  Under  a  general  prayer  for  relief  in  an 
equity  action,  the  court  is  empowered  to  make  such  adjudica- 
tion  as  will  accord  relief  to  plaintiff,  even  though  his  theory 
of  the  facts  is  not  established.     So  held  where  plaintiff,  a  lot 
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owner,  claimed  he  had  the  right  to  pass  over  a  strip  of  land 
because  it  was  a  street,  and  the  court  found  it  was  not  a 
street,  but  was  land  reserved  for  railway  purposes  for  the  use 
and  benefit  of  the  lot  owners.  West  Davenport  Imp.  Co.  v. 
Theophilus,  177—353. 

ESTOPPEL.  See  Appeal  and  Error,  6,  7 ;  Municipal  Cor- 
porations, 14;  New  Trial,  4;  Seduction,  3. 

Equitable  Estoppel. 

Mending  hold  in  litigation:    Non-communicated  reasons.    A  party 

1  may  assign  any  reason,  howsoever  frivolous  or  unfounded,  for 
repudiating  a  contract,  and,  after  action  is  commenced,  may 
mend  his  hold  and  assign  a  good  reason,  when  the  frivolous 
and  unfounded  reason  was  never  communicated  to  the  one 
commencing  the  suit,  and  in  no  wise  influenced  his  action.  So 
held  where  the  original  reasons  assigned  were  stated  to  one's 
own  agent  and  were  never  communicated  to  the  other  party. 
Woods  V.  Wilson,  177—361. 

Boundary  lines:    Irrevocable  mistake:    Vendor  and  purchaser.    A 

2  vendee  who  buys,  pays  for,  takes  possession  of,  and  receives 
a  deed  to,  a  designated  lot  under  its  appropriate  platted  num- 
ber, takes  title  to  a  line  definitely  pointed  out  by  the  vendor 
as  separating  said  purchased  lot  from  an  adjoining  lot  also 
owned  by  vendor,  even  though  a  later  survey  reveals  a  sub- 
stantial error  on  the  part  of  vendor  to  his  great  detriment. 
The  pointing  out  of  the  line,  being  a  vital  inducement  to  the 
sale,  renders  the  mistake  irrevocable.  Olmstead  v.  Taylor, 
177—186. 

Grounds  op  Estoppel. 

.    Change  of  position:    Basement:    Abandonment.    One  may  not  base 

3  a  claim  of  estoppel  to  insist  on  an  easement,  on  alleged  acts 
of  abandonment  of  the  easement,  when  he  has  in  no  wise,  finan- 
cial or  otherwise,  changed  his  position  by  reason  of  such  acts. 
Presbyterian  Church  v.  Harken,  177 — 195. 

« 

EVIDENCE.  See  Criminal  Law;  Easements;  Elections; 
Embezzlement  ;  Gifts  ;  Homicide  ;  Husband  and  Wipe  ; 
Incest  ;  Intoxicating  Liquors,  5 ;  Negligence,  7 ;  Trial. 
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Presumptions. 

Signatures  to  written  instruments.    The  signature  to  a  nonnego- 

1  tiable  written  instrument  referred  to  in  the  pleadings  is  pre- 
sumed genuine  unless  denied,  under  oath,  by  alleging  lack  of 
knowledge  or  information,  especially  where  such  instrument  is 

\  only  introduced  incidentally  and  is  not  the  foundation  of  the 

action.      (Sec.  3640,  Code,  1897.)     McDowell  v.  Bowles,  etc. 
Grain  Co.,  177—744. 

Knowledge  of  law:     Blection  between  dower  and  devise.    On  the 

2  question  whether  a  surviving  wife  had  elected  to  take  under 
the  will  of  her  husband  or  to  take  her  distributive  share,  it 
will  be  presumed,  in  the  absence  of  contrary  evidence,  that  she 
knew  that  under  the  law  she  had  a  right  to  choose  between 
the  two  rights.     Schubert  v.  Barnholdt,  177—232. 

Relevancy,  Materiality  and  Competency. 

Necessity  for  foundation:     Theft  by  employee.    If  offered  testi- 

3  mony  goes  no  farther  than  to  furnish  a  peg  upon  which  the 
jury  may  hang  a  mere  conjecture,  it  is  fatally  lacking  in  foun- 
dation.    American    Express   Co.   v.   Des   Moines   Nat    Bank, 

177—478. 

Condition  of  rifled  money  package:  Foundation.  The  foundation  for 

4  the  introduction  of  relevant  evidence  in  regard  to  the  condition 
of  an  object  or  thing  at  the  time  in  issue  is  sufficiently  show^n 
by  evidence  that  the  condition  of  the  said  object  or  thing  at 
the  time  witness  acquired  his  knowledge,  and  at  the  time  in 
issue,  was  substantially  the  same.  So  held  in  regard  to  the 
condition  of  a  rifled  money  package.  American  Express  Co.  v. 
Des  Moines  Nat.  Bank,  177—478. 

History  of  transaction.  The  natural  incidents  of  a  case — that 
which,  within  proper  limits,  constitutes  a  history  of  prelim- 
inary transactions  leading  up  to  and  explaining  the  one  on 
which  the  action  is  based — are  always  admissible.  McDowell 
V.  Bowles,  etc.,  Grain  Co.,  177—^744. 

Facts  not  in  issue:  Delivery  of  policy.  Facts  which,  though  not 
6  in  issue,  are  so  connected  with  a  fact  in  issue  as  to  form  part 
of  the  same  transaction,  and  qualify,  explain  or  cast  light 
upon  it,  are  relevant  and  admissible.  So  held  where  the  fact 
in  issue  was  the  date  on  which  a  policy  of  insurance  was 
delivered,  it  being  held,  under  a  certain  state  of  evidence,  that 
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the  date  of  delivery  of  other  and  different  policiefl  was  relevant. 
Retherford  v.  Knights  &  Ladies  of  Security,  177—613. 

Condition  of  rifled  money  package.    Any  evidence  that  tends  in 

7  any  reasonable  degree  to  establish  the  probability  or  improb- 
ability of  a  fact  in  issue,  no  matter  how  alight  its  weight  may 
he,  is  relevant.  So  held  in  regard  to  the  condition  of  a  rifled 
money  package.  American  Express  Co.  v.  Des  Moines  Nat. 
Bank,   177—478. 

Bes  Gestae. 

Ultimate    test:    Spontaneity:    Logical    relation.    The    ultimate 

8  test  by  which  to  determine  whether  proffered  testimony  is  res 
gest(B  is,  (a)  spontaneity,  and  (b)  logical  relation  of  the 
offered  testimony  to  the  main  event.  State  v.  Minella,  177 — 
283. 

Improper  limitation:     Impeachment.     That  which  is  res  gestce  is 

9  always  substantive  evidence  of  the  matters  stated.  Limiting 
its  effect,  in  tl^  present  case,  to  impeaching  purposes,  was 
error.     State  v.  Minella,  177—283. 

Best  and  Secondary. 

Complicated  books:     Contents.    The  rule  requiring  the  production 

10  of  the  best  evidence  is  not  violated  by  permitting  a  witness  to 
testify  that  the  contents  of  named  exhibits  do  no ^  appear  in 
certain  books  of  a  complicated  nature  then  before  the  court  and 
jury.    State  v.  Glaze^  177—467. 

Declarations,  Acts,  Etc. 

Introduction  of  part:     Effect.    The  introduction  of  part  of  a  con- 

11  versation  by  one  party  arms  the  other  party  with  the  right  to 
introduce  any  omitted  part  of  the  conversation.  So  held  in  a 
homicide  case  as  to  a  conversation  had  with  defendant  shortly 
after  the  killing.  (Section  4615,  Code,  1897.)  State  v.  Minella, 
177—283. 

Parol  as  Affecting  Writing. 

Contracted  consideration.    Parol  evidence,  to  prove  that  the  con- 

12  sideration  distinctly  contracted  in  writing  to  be  paid  is  dif- 
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ferent  than  as  recited,  fs  wholly  inadmissible.    Slump  ▼.  Blain, 
177—239. 

Surrounding  circumstances:    Ambiguity:    Subject-matter.    Witb- 

13  out  violation  of  the  "parol  evidence  rule^''  evidence  is  admissi- 
ble in  the  construction  of  a  series  of  writings  (a)  to  show  the 
circumstances  surrounding  the  parties  when  the  writings  were 
entered  into,  (b)  to  explain  the  ambiguity  created  by  the  lan- 
guage of  the  several  writings,  and  (c)  to  identify  the  subject- 
matter  of  the  different  writings.  So  held  on  the  question 
whether  fire  insurance  policies  were  concurrent.  Emery  &  Co. 
V.  American  Ins.  Co.,  177—4. 

Express  contracts:     Repugnancy:     Pleading.     A  general  custom 

14  may  not  control  or  contradict  the  terms  of  an  express  and 
unambiguous  contract,  and  an  allegation  of  such  custom  in 
such  a  case  is  subject  to  a  motion  to  strike.  McDowell  v. 
Bowles,  etc.,  Grain  Ca,  177 — 744. 

Opinion  Evidence. 

Cultivation  of  farm:    Benefits.    A  farmef  may  give  an  opinion  as 

15  to  the  value  of  the  permanent  benefits  accruing  to  land  from 
the  mere  cultivation  thereof.    Gilman  v.  McDaniels,  177 — 76. 

All-explanatory  facts.    If  the  facts  recited  by  a  witness  are  all- 

16  explanatory,  complaint  may  not  be  made  that  the  court  declined 
to  permit  an  opinion  or  conclusion  to  be  added  thereto.  Thomp- 
son V.  Railway  Co.,  177—328. 

Wills:    Mental  competency.    An  expert  medical  witness  may,  either 

17  from  a  proper  liypothetical  standpoint,  or  from  the  standpoint 
of  personal  knowledge  of  the  physical  condition  of  a  testator, 
give  his  opinion  whether  testator,  at  the  time  of  the  execution 
of  a  will,  was  capable  of  understanding,  in  a  general  way,  the 
amount  of  his  property  and  who  were  the  natural  beneficiaries 
thereof.    In  re  Will  of  Eveleth,  177—716. 

Conclusion:     Inability  to  adequately  state  facts.     A  conclusion 

18  answer  is  often  permissible,  where  the  subject-matter  under 
inquiry  is  such  that  no  adequate  statement  of  facts  can  be 
given.  So  held  where,  in  a  will  contest  based  on  the  charge  of 
undue  infllience  in  the  execution  of  the  will,  a  witness  was 
permitted  to  say  "that  he  saw  nothing  to  indicate  that 
deceased  was  under  any  constraint."  In  re  Will  of  Eveleth, 
177—716. 
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lIXBCUnON  TO  BXBMPTIONS 

EXECtmON. 

Levy. 

Technical  insufficiency:  Waiver:  Partnership  property.  A  tech- 
nically insufficient  levy  of  execution  may  be  entirely  valid  and 
enforceable  against  the  judgment  defendant  and  those  acquir- 
ing rights  under  him  with  knowledge  of  the  facts.  So  held 
where  the  officer,  in  attempting  to  levy  on  the  individual 
interest  of  a  partner  in  partnership  property,  did  not  actually 
take  possession  of  the  partnership  property  and  inventory  the 
same,  but,  at  the  request  of  all  the  partners,  accepted  an 
inventory  made  by  the  partners.  (Sec.  3977,  Code,  1897.) 
Cable  Co.  v.  Israel,  177—579. 

EXECXTTOBS  AND  ADMINISTBATOBS. 

Authority. 

Assuming  tnisteeslrip.  An  executor  or  administrator  has  no  author- 
ity to  act  in  a  matter  wherein  his  decedent  was  merely  trustee. 
(Sec.  3406,  Code,  1897.)  And  if  he  does  so  act  he  must  indi- 
vidually account  to  the  cestui.  Therefore,  in  an  action  by  the 
cestui  to  impress  a  trust  on  property  in  the  hands  of  the 
defendant,  individually  and  as  executor,  etc.,  it  is  error  for  the 
court  to  strike  that  portion  of  the  petition  which  Impleads  the 
defendant  individually.    Birks  v.  McNeill,  177 — 567. 

EXEMPTIONS.    See  Guardian  and  Ward  ;  Homestead  ;  In- 
surance, 4. 

Property  Exempt. 

Sale  by  guardian:     Proceeds.     The  proceeds  of  exempt  personal 

1  properly  belonging  to  one  under  guardianship,  voluntarily 
sold  by  the  guardian,  under  requested  order  of  court,  is 
subject  to  the  claims  of  the  creditors  of  the  ward.  In  re 
Estate  of  Brogan,  177—423. 

Forfeiture. 

''Starting  to  leave  state:"    Unexecuted  intention.    An  intention  or 

2  plan  to  leave  the  state  at  some  definite  or  indefinite  time  in  the 
future  is  not  sufficient,  in  itself,  to  expose  a  debtor^s  exempt 
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property  to  seizure,  such  not  constituting  a  "starting  to  leave 
the  state/*  within  the  meaning  of  Section  4014,  Code,  1897. 
Russell  V.  Dilley,  177—622. 

Non-residence:     Evidence.    Evidence  reviewed,  and  held  to  justify 

3  the  jury  in  finding  that  defendant  was  not  a  non-resident,  and 
was,  consequently,  entitled  to  his  exemptions.  Russell  v. 
Dilley,  177—522. 

Enforcement  op  Bioht« 

Independent  action  for  recovery:     Abatement.    One  deprived  of 

4  his  exempt  property  by  attachment  levy,  may  maintain  an 
independent  action  against  the  attaching  plaintiff  and  the 
officer  making  the  levy,  to  recover  the  property  and  for  dam- 
ages, even  th<mgh  at  the  time  there  is  pending  in  the  attack' 
ment  proceeding  a  motion  to  discharge  the  attachment.  Rus- 
sell v.  Dilley,  177—622. 

EXTRADITION. 

Fugitive  prom  Justice. 

Alibi  as  defense:     Habeas  corpus.    One  who  is  a  ''fugitive  from 

1  justice"  and  duly  held  under  an  executive  order  of  the  gov- 
ernor of  this  state — that  is,  one  who  admits  that  he  was  within 
the  demanding  state  when  the  alleged  crime  was  committed — 
is  not  entitled  to  a  release  on  habeas  corpus  by  showing  an 
alibi.    Edmunds  v.  Griffin,  177—389. 

Indictment  and  Information. 

Sufficiency:     By  what  law  tested.    On  extradition,  an  indictment 

2  must  be  tested  by  the  law  of  the  state  where  it  was  returned. 
So  held  where  the  indictment  for  murdef  was  in  statutory 
"short  form,"  to  wit:  "That  the  defendant  did  then  and  there 
feloniously,  wilfully,  deliberately,  premeditatedly, ^and  of  (his) 
malice  aforethought,  kill  and  murder  one  Pliny  Lester.''  Ed- 
munds v.  Griffin,  177 — 389. 

FRAXTD.    See  Corporations;  Municipal  Corporations,  9, 
13;  Receivers;  Trusts;  Vendor  and  Purchaser. 

Acts  Constituting. 

Inducing  intoxication.     Evidence  reviewed,  and  held  sufficient  to 
1     justify  the  submission  to  the  jury  of  the  question  of  defend- 
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ant's  intoxication  and  plaintiff's  part  in  inducing  the  ss^me. 
Sutton  V.  Greiner,  177 — 532. 

Fraudulent  representations:    Exchange  of  property:    Mutual  ezag- 

2  geration  of  values.  Evidence  reviewed,  and  held  sufficient  to 
clearly  carry  to  the  jury  the  question  whether  an  'exchange 
of  properties  was  consummated  through  plaintiff's  false  rep- 
resentations as  to  the  value  of  his  property,  or  whether  the 
transaction  was  simply  a  case  of  the  mutual  exaggeration  of 
the  value  of  properties,  without  undue  advantage  to  either 
party.    Sutton  v.  Greiner,  177 — 532. 

Fraudulent  representations:     Value  of  property:    When  material. 

3  Representations  as  to  the  value  of  property  remotely  situated 
from  the  parties,  made  by  one  familiar  therewith,  for  the 
purpose  of  inducing  another,  who  is  without  knowledge  of  the 
property,  to  rely  thereon  and  bargain  for  the  property,  are 
material  statements  of  fact,  and,  if  false,  lay  the  foundation 
for  rescission  of  the  contract.    Sutton  v.  Greiner,  177 — 532. 

Knowledge  op  Falsity. 

False  representations:    Scienter.    Ktwwledge  of  the  falsity  of  rep- 

4  resentatiojis  is  an  essential  element  of  an  action  at  law  for 
damages  for  false  representation.     Slump  v.  Blain,  177 — 239. 

Defenses. 

Extravagant  nature  of  representations.    It  is  no  defense,  between 

5  parties  to  a  fraud-induced  contract,  that  the  representations 
which  induced  the  contract  were  so  exaggerated  that  the  party 
defrauded  ought  not  to  have  relied  thereon.  Sutton  v.  Greiner, 
177—632. 

Confederates:    Agency.    Manifestly,  one  will  not  be  heard  to  say 

6  that  he  is  not  responsible  for  the  fraud  of  a  confederate 
simply  because  the  confederate  is  the  agent  of  the  one  de- 
frauded.    Sutton  V.  Greiner,   177 — 632. 

FBAXTDS,  STATXTTE  OF. 

Pleading,  Evidence,  Trial. 

Objections:     How  raised.    When  the  face  of  the  pleadings  reveals 
the  fact  that  the  contract  pleaded  is  within  the  statute  of 
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frauds,  objections  thereto  on  such  grounds  must  be  made 
(a)  by  demurrer,  or  (b)  when  the  evidence  is  offered.  Gilman 
V.  McDaniels,  177—76. 

GIFTS. 

Evidence. 

Gifts  inter  viyos.  Contracts  to  care  for  and  support  a  relative,  in 
return  for  the  relative's  property,  demand  proof  which  is  clear, 
unequivocal  and  definite,  and  the  acts  said  to  constitute  per- 
formance must  be  equally  clear  and  definite,  and  referable 
•  exclusively  to  ^said  contract.  Evidence  reviewed,  and  held  to 
establish  the  contract  alleged.    Lynch  v.  Coolahan,  177 — 179. 

OUARDIAN  AND  WARD.    See  Exemptions. 
Custody  and  Care  op  Estate. 

Exempt  property:     Sale:  Avthority.    The  right  of  a  guardian  to 

1  sell  the  exempt  personal  property  of  the  ward  is  no  more 
circumscribed  than  the  right  to  sell  non-exempt  property  of 
the  ward.     In  re  Estate  of  Brogan,  177 — 423. 

Sale  of  exempt  property:    Order:    Sufficiency.    Order  of  court  re- 

2  viewed,  and  held  to  authorize  the  sale  by  the  guardian  of  the 
ward's  exempt  property.    In  re  Estate  of  Brogan,  177—423. 

HABEAS  CORPUS. 

Proceedings  Reviewable. 

Collateral  attack  on  non-void  judgment.  The  correctness  of  the 
rulings  and  judgments  of  a  court  in  a  pending  criminal  action 
concerning  which  it  has  full  jurisdiction,  both  as  to  subject- 
matter  and  parties,  will  not  be  reviewed  on  habeas  corpus. 
Van  Scoy  v.  Oretten,  177—431. 

HIOHWAYS.    See  Municipal  Corporations,  5-7. 
HOMESTEAD. 

Descent  op  Homestead. 

Exemptions:  Prior  debts  of  heirs.  The  issue  of  the  owner  of  a 
homestead  takes  the  homestead  exempt  from  any  and  all  ante- 
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cedent  debts  of  such  issue.     ( Sections  2976,  2985,  Code,  1897. ) 
Ringland  v.  Johnson,  177 — ^214. 

HOMICIDE. 

Excusable  or  Justifiable  Homicide. 

Defense  of  another:    Belief  of  accnsed:    Limiting  verdict  to  man- 

1  slaughter.  If  the  accused  committed  a  homicide  in  the  honest 
and  reasonable  belief  that  another  was  about  to  be  killed,  or 
to  receive  great  bodily  injury,  he  is  entitled  to  an  absolute 
acquittal,  irrespective  of  any  other  findings  by  the  jury.  It 
follows  that  in  such  a  case  it  is  fundamentally  erroneous  to 
instruct  ( a )  that,  if  the  one  defended  was  not,  in  truth,  in  any 
such  danger,  and  (b)  that,  if  deliberation,  premeditation  and 
malice  aforethought  be  lacking,  the  verdict  could  not  be  above 
manslaughter.    State  v.  Minella,  177 — 283. 

Defense  of  another:     Belief  of  accused:     Knowledge  of  one  as- 

2  sanlted.  The  honest  and  reasonable  viewpoint  of  one  who 
claims  to  have  killed  in  defense  of  another  controls, — ^not  the 
knowledge  of  such  other  that  he  was  not  in  danger.  State  v. 
Minella,  177—283. 

Evidence. 

Malice  af orethovght :    Lack  of  malice.    Because  of  irrelevancy  and 

3  immateriality,  it  is  not  available  to  a  defendant  accused  of  a 
homicide  to  show  that,  soon  after  the  homicide,  defendant  gave 
to  an  outsider  directions  to  take  possession  of  everything  and 
directions  "as  to  how  the  body  of  deceased  should  be  put 
away."    State  v.  Minella,  177—283. 

Defense  of  another:    Bvrden  of  proof.    The  State  has  the  burden 

4  of  proof  to  show  that  defendant,  on  trial  for  homicide,  did  not 
act  in  defense  of  another.  Instructions  reviewed,  and  held  to 
meet  this  rule.    State  v.  Minella,  177 — 283. 

Defense  of  another:  Belief  of  accused:  Conclusion.  Defendant, 
6  on  trial  for  homicide,  but  claiming  that  she  shot  in  defense 
of  another,  may  testify  directly,  as  a/n  allou^ahle  conclusion^ 
as  to  her  belief  and  apprehension  that  such  other  was  in  dan- 
ger of  being  killed  or  of  suffering  some  great  bodily  injury. 
State  V.  Minella,  177—283. 

Vol.  177  Ia.— 50 
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Defense  of  another:     Ancient  tlireats  and  assaults.     Antecedent 

6  threats  and  assaults  in  the  presence  of  the  accused,  made  by 
deceased  against  and  upon  the  one  assaulted,  even  though  very 
remote,  in  point  of  time,  from  the  fatal  encounter,  are  adiols- 
Bible  as  bearing  on  the  state  of  mind  of  the  accused  when 
the  fatal  shot  was  fired,  especially  when  such  prior  threats 
and  assaults  are  of  the  same  nature  as  those  occurring  at  the 
time  of  the  fatal  encounter.  So  held  where  the  threats  and 
assaults  were  made  six  years  prior  to  the  Icilling  of  deceased. 
State  V.  Minella,   177—283. 

Defense  of  another:    Belief  of  accused:    Reasons  for  belief:     Con- 

7  elusions.  Objectionable  conclusions  are  not  called  for  by  ask- 
ing one  who  is  defending  a  homicide  on  the  ground  of  having 
fired  in  defense  of  another,  to  detail  the  reasons  for  believing 
that  deceased  was  about  to  kill  such  other  person  and  to  detail 
the  facts  and  circumstances  supporting  such  belief.  State  v. 
Minella,  177—283. 

Trial — Instructions. 

Guilt  of  one  other  than  accused:     Attendant  acts.    Even  though 

8  accused  relies  on  the  plea  of  justifiable  homicide,  yet,  on  the 
question  of  who  fired  the  fatal  shot,  the  jury  should,  by  proper 
instructions,  be  directed,  if  request  is  made,  to  consider  the 
acts  of  others,  intimately  related  to  and  attending  the  acts 
of  accused.  So  held  where  another  than  accused  was  present 
when  accused  fired  at  deceased,  had  a  revolver  in  his  hand 
immediately  after  the  said  shooting,  shortly  thereafter  hid 
certain  cartridges,  and,  later,  denied  having  had  possession  of 
said  articles.     State  v.  Minella,  177 — 283. 

HUSBAND  AND  WIFE.    See  Contracts,  2;  Wife  Deser- 
tion ;  Witnesses. 

Contracts. 

Post-nuptial  contracts:  Materiality  as  evidence:  Dower  and  de- 
vise: Election.  A  post-nuptial  contract  between  husband  and 
wife,  wherein  they  seek  to  fix  the  future  right  of  the  wife  in 
and  to  the  husband's  property,  while,  in  its  larger  sense,  a 
nullity,  yet  may  constitute  an  important  item  of  evidence  on 
the  question  whether  the  wife,  after  the  death  of  the  husband, 
elected  to  take  her  distributive  share  or  under  the  will.  Schu- 
bert V.  Barnholdt,  177—232. 
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INCEST.    Seb  Witnesses. 
Evidence. 

Good  character.  General  good  moral  character  is  a  defensive  cir- 
cumstance in  a  prosecution  for  incest.  State  v.  Shultz,  177 — 
321. 

INDICTBIENT  AND  INFORMATION     See  Embezzlement  ; 
Extradition. 

Requisites  and  Sufficiency. 

DupUdty:  Embeszlement:  ''Money,  checks,  and  drafts.*'  No 
duplicity  is  involved  in  an  indictment,  and  no  occasion  for  an 
election  by  the  State  in  the  trial  thereof,  which  charges  the 
embezzlement  of  ''money,  checks  and  drafts,"  let  alone  where 
the  indictment  avers  ''that  money,  checks  and  drafts  were 
received  and  collected,"  and  that  there  was  an  embezzlement 
of  "the  aforesaid  sum  of  money."  (Sec.  5302,  Code,  1897.) 
State  V.  Glaze,  177-^57. 

INFAMOUS  PUNISHMENT.    See  Constitutional  Law,  3 ; 
Officers. 

INFANTS. 

Crimes. 

Incorrigibility:    Juvenile  conrt:    Petition:    Sufficiency.    The  peti- 

1  tion  for  an  order  respecting  the  custody  and  control  of  an 
incorrigible  infant  is  sufficient,  which  alleges  that  such  in- 
fant (a)  is  11  years  of  age,  <b)  is  under  the  control  of  a 
named  person,  (c)  is  not  an  inmate  of  any  state  institution, 
(d)  is  not  charged  with  any  crime,  but  (e)  is  a  dependent, 
neglected  and  delinquent  child,  and  is,  in  fact,  incorrigible. 
(Sec.  254-al4,  Code  Supp.,  1913.)     King  v.  Sears,  177—163. 

Juvenile  court:     Guardian  ad  litem.    A  guardian  ad  litem  need 

2  not  be  appointed  in  proceedings  for  juvenile  delinquency,  etc. 
King  v.  Sears,  177—163. 

Juvenile  court:    Notice.    The  appearance  of  the  mother,  in  juvenile 

3  proceedings  against  her  child,  renders  notice  to  others  unnec- 
essary.    King  V.  Sears,  177 — 163. 
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Juvenile  court:  Summons  and  notice:  Waiver.  Neither  sum- 
4  mons  nor  notice  need  be  issued,  nor  date  of  hearing  fixed,  in 
proceedings  under  the  Juvenile  Act  (Chapter  S-B,  Tit.  IXI, 
Code  Supp.,  1013),  when  the  infant  appears  at  the  hearing  in 
person,  by  attorney,  and  by  his  mother.  King  v.  Sears,  177 — 
163. 

INHERITANOE.    See  Descent  and  Distribution. 

INJUNCTION.    See  Eminent  Domain;  Intoxicating  Liq- 
uors. 

INSTRUCTIONS.    See  Criminal  Law  ;  Trial. 

INSURANCE.    See  Evidence,  6. 

Construction,  Etc. 

Fire  Insurance:  Property  covered:  New  business  venture:  Con- 
1  current  insurance.  A  policy  of  insurance  on  a  distinctive  busi- 
ness, even  though  a  specific  enumeration  of  the  articles  and 
things  covered  by  the  policy  is  followed  by  words  of  broad 
and  general  meaning,  such  as  "all  other  merchandise  kept  for 
sale,"  or  "all  other  furniture  and  fixtures  owned  by  insured 
and  used  in  his  business,"  does  not  cover  property  subse- 
quently acquired  and  employed,  on  the  same  premises,  in  a 
distinctively  new  and  different  business  venture.  Therefore, 
such  a  policy  cannot  be  concurrent  with  one  admittedly  cover- 
ing property  acquired  and  used  in  the  new  venture.  Emery  & 
CJo.  V.  American  Ins.  Co.,  177—4. 

Action  on  Policy — ^Evidence. 

Life  insurance:     Delivery  of  policy.    Evidence  reviewed,  and  held 

2  sufficient  to  carry  to  the  jury  the  question  as  to  the  date  on 
which  a  policy  of  insurance  was  delivered,  the  question  being 
material  on  the  question  of  payments.  Retherford  v.  Elnights 
&  Ladiea  of  Security,  177—613. 

Accident  Insurance, 

Action:    Pleading:    Sufficiency.    It  is  suggested  that,  in  an  action 

3  on  an  accident  policy  of  insurance,  the  pleading  is  sufficient 
if  it  alleges  generally:    (a)   the  existence  of  the  policy;    (b) 


Index,  Vol.  177.  789 

IN817BANCB  Continued  to  iNTOxicATiNa  Liquobs 

that  decedent  met  his  death  in  a  manner  covered  by  the  policy ; 
and  (c)  that  all  conditions  of  the  policy  had  been  complied 
with.  (Section  3626,  Code,  1897.)  Riley  v.  Inter-State  Bus. 
M.  Assn.,  177—449. 

Exemptions:  '^olimtary  or  inYoluntary  taking  of  poison."  An 
4  exemption,  in  an  accident  policy  of  insurance,  of  liability  for 
death  "resulting  from  the  voluntary  or  involuntary  taking  of 
poison/'  manifestly  contemplates  liability  for  some  deaths  oc- 
casioned by  poison ;  but  whether  an  accidental  taking  of  poison 
is  a  "voluntary  or  involuntary  taking  of  poison,"  within  the 
meaning  of  the  above  exemption  clause,  qitaere.  Riley  v. 
Inter-State  Bus.  M.  Assn.,  177 — 449. 

INTERSTATE  OOJBXEROE.    See  Commebce. 

INTOXICATINO   LIQUORS.    See   Constitutional   Law; 
Contempt;  Criminal  Law,  2. 

Nuisance. 

Liability  of  agent.    It  is  no  defense  that  one  engaged  in  the  unlaw- 

1  f ul  sale  of  intoxicating  liquors  was  acting  as  agent  for  another. 
(Sec.  ^382,  Code  Supp.,  1913.)     State  v.  See,  177—316. 

Instructions:    Presumption  of  illegal  sale  as  affecting  burden  of 

2  proof.  While  the  State  must  establish  defendant's  guilt  of 
the  unlawful  sale  of  intoxicating  liquors  beyond  a  reasonable 
doubt,  yet  defendant  cannot  complain  that  the  jury  is  also 
iold  that  the  finding  of  such  liquors  in  the  public  place  of 
business  of  one  not  authorized  to  keep  and  sell  the  same  raises 
a  rebuttable  presumption  against  defendant  that  such  liquors 
were  kept  for  unlawful  purposes.    State  v.  See,  177 — 316. 

Indictment:     Search  warrant   proceedings:     Abatement.     Unde- 

3  termined  search  warrant  proceedings  against  certain  alleged 
intoxicating  liquors  may  not  be  pleaded  in  abatement  of  crim- 
inal proceedings  for  maintaining  a  nuisance  on  the  premises  on 
which  such  liquors  were  seized.    State  v.  Knapp,  177 — ^278. 

Indictment:    Alcoholic  nature  of  liquors:    Burden  of  proof.    Under 

4  an  indictment  for  maintaining  an  intoxicating  liquor  nuisance, 
the  burden  of  proof  rests  on  the  State  to  show,  directly  or  by 
fair  inference,  the  alcoholic  nature  of  the  liquor  at  the  time 
it  ioas  kept  or  sold  by  the  defendant.  Evidence  reviewed,  and 
held  to  be  insufficient  to  so  show.    State  v.  Knapp,  177 — 278. 
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Injunction. 

Violation:     Evidence.    One  may  not  be  convicted  of  contempt  on 

5  a  charge  of  violating  an  injunction  against  the  unlawful  sale 
of  intoxicating  liquors,  on  evidence  which  fails  to  show  that 
the  accused  was  present  at  the  time  of  the  unlawful  sale  or 
that  he  had  anything  to  do  with  such  sale.    Davey  v.  District 

.    Court,  177—1. 

Contempt:     Commitment    to    penitentiary:     Constitvtional    law. 

6  Section  2407,  Code  Supplemental  Supp.,  1915,  in  so  far  as  it 
authorizes  commitments  to  the  penitentiary  at  hard  labor  as 
punishment  for  contempt  in  violating  an  intoxicating  liquor 
injunction,  is  unconstitutional,  because  (a)  imposing  involun- 
tary servitude  as  a  punishment  for  that  which  is  not  a  crime, 
(b)  imposing  infamous  punishi^ent  under  a  proceeding  not 
under  indictment  or  informatii>n,  and  (c)  imposing  such  latter 
punishment  without  trial  by  jury.  Davey  v.  District  Court, 
177—1. 

INVOLTTNTART  SERVITUDE.    See  Constitutional  Law, 
2. 

JUDOKENT.    See  Contracts,  6;  Munictpal  Corporations, 
19. 

Conclusiveness. 

Conviction  of  inf among  offense:  Collateral  attack.  Disqualifica- 
tion as  an  elector  because  of  having  been  convicted  of  an 
infamous  offense  is  manifestly  not  removed  by  a  collateral 
attack  on  the  judgment  of  conviction  not  impeaching  the 
jurisdiction  of  the  court.  So  held  where  such  attack  alleged 
(a)  that  on  the  trial  of  the  cause  the  court  erroneously 
excluded  certain  evidence,  and  (b)  that  on  the  trial  of  such 
cause,  and  also  on  appeal,  the  court  erroneously  held  that  the 
plea  of  former  conviction  was  not  good.  Blodgett  v.  Clarke, 
177—575. 

JURISDICTION.    See  Courts. 
JUVENILE  COURT.    See  Infants. 
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LANDLORD  AND  TENANT. 

Leases. 

Merger.    Whether  a  lease  of  an  entire  tract  merges,  (m  a  matter 

1  of  law,  a  prior  lease  of  a  part  only  of  the  tract,  quaere.  Wag- 
ner V.  Glick,  177—623. 

False  representations:     Acreage:     Evidence.     Evidence  reviewed, 

2  and  held  insufficient  to  show  false  representation  by  a  land- 
lord as  to  the  acreage  in  the  leased  premises,  and,  if  sufficient, 
that  the  lessee  did  not  rely  thereon.    Slump  v.  Blain,  177 — ^239. 

LAW  OF  THE  ROAD.    See  Municipal  Cobpobations. 
LIBEL  AND  SLANDER. 

Libels  Per  Se. 

Charging  violation  of  ordinance.    A  false  and  malicious  publication 

1  that  plaintiff,  mayor  of  one  city,  had  been  convicted  of  vio- 
lating an  ordinance  of  a  neighboring  city  governing  the  speed 
of  automobiles,  and  had  been  fined  $16,  is  libelous  per  se. 
Jones  V.  Roister  &  Leader  Co.,  177 — 144. 

Provoking  to  wrath.    A  false  and  malicious  publication  that  one 

2  Jones  had  employed  another  to  move  a  house  for  him,  and 
that  such  undertaking  by  said  employee  had  been  stopped  by 
injunction,  on  account  of  the  manner  in  which  the  work  was 
being  done,  because  violative  of  an  ordinance  enacted  while 
Jones  was  mayor  of  the  town,  and  representing  that  the  mayor 
was  defendant  in  said  action  while  he  ought  to  have  been 
plaintiff,  is  libelous  per  ee.  Jones  v.  Register  &  Leader  Co., 
177—144. 

Damages. 

Libels  per  se:    Pleading:    Erroneovsly  svstaining  demurrer:    When 

3  harmless  error.  A  ruling  erroneously  sustaining  a  demurrer 
to  a  petition  for  damages  for  libel  per  se,  on  the  mistaken 
theory  that  no  cause  of  action  is  pleaded,  will  be  affirmed  on 
appeal  when  it  appears  from  said  pleadings  that  plaintiff 
could,  in  no  event,  recover  more  than  nominal  damages.  So 
held  where  the  false  charge  was  (a)  that  a  house  mover 
employed  by  plaintiff  had  been  enjoined,  along  with  plaintiff. 
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from  moving  a  tractor  over  paving,  in  violation  of  an  ordi- 
nance enacted  while  plaintiff  was  mayor  of  the  town,  and 
(b)  that  plaintiff  had  been  convicted  and  fined  for  violating  a 
speed  ordinance.    Jones  v.  Register  &  Leader  Ca,  177 — 144. 

LIENS.    See  Corporations. 

LmrrAHON  of  actions,    see  eminent  Domain. 
Computation  op  Period. 

Snccessiye  transactions.  The  running  of  the  statute  of  limitations 
sufficient  to  bar  an  action  must  be  confined  to  the  distinct 
transaction  on  which  the  action  is  brought.  In  other  words, 
such  a  plea  may  not  be  aided  by  adding  the  time  elapsing  on  a 
fully  closed  and  consummated  transaction  to  the  time  elapsing 
on  the  one  on  which  action  is  brought,  even  though  the  latter 
followed,  in  natural  sequenoei  the  former.  Lamkin  v.  Lamkin, 
177-^83. 

MABRIAaE. 

Validity. 

Presumption:  Evidence  to  overthrow.  The  presumption  of  validity 
of  a  marriage,  especially  when  confirmed  by  30  years  of  co- 
habitation as  husband  and  wife,  will  not  be  lightly  overthrown. 
So  held  where  an  interested  witness  testified  that,  at  a  time 
and  place  not  stated,  he  had  heard  the  woman  say  that  she 
had  a  husband  in  a  foreign  country.  Schubert  v.  Barnholdt, 
177—232. 

MASTER  AND  SEBVANT. 

Tools,  Machinery,  Etc. 

Negligence:  Conflicting  evidence:  Bffect.  Evidence  tending  to 
show  that  a  torch  without  a  vent  was  liable  to  explode  and 
did  explode  and  injure  the  servant,  with  counter-evidence  that 
a  torch  uoiih  a  vent  was  also  liable  to  explode,  presents  a  jury 
question  on  the  alleged  negligence  of  the  master  in  furnishing 
his  servant  an  unsafe  instrumentality.  Narey  v.  Railway  Co., 
177--606. 
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HEROES.    See  Contracts,  6 ;  Landlord  and  Tenant,  1. 

MISJOnn>ER.    See  Actions,  3. 
MTTNICIFAL  CORPORATIONS. 

Town  Plats. 

Town  plats:     Vacation  before  acceptance:    Effect    The  filing  of 

1  a  town  plat  is,  in  case  of  village  lands,  a  continuing  tender 
to  the  public  of  an  easement,  only,  in  the  streets,  and,  in  the 
case  of  lands  within  an  incorporated  town  or  city,  a  like  tender 
to  the  city  or  town  of  the  fee  to  the  streets.  In  either  case, 
there  must  he  an  acceptance  of  the  tender  'before  the  puhlio 
acquiica  any  rights  thereunder.  Acceptance  delayed  beyond  a 
reasonable  time,  with  no  intervening  right  attaching  in  others, 
arms  the  then  owner  of  the  abutting  lands  with  right  to 
withdraw  the  tender  by  a  vacation  of  the  plat  and  to  take 
possession  of  the  vacated  street.  (Sees.  917-920,  Code,  1897.) 
Town  of  Kenwood  Park  v.  Leonard,  177 — 337. 

Town  plats:    Effect:    Villages  nnincoTporated.    Effect  of  platting 

2  lands  within  incorporated  cities  and  towns  into  lots,  streets, 
etc.,  and  the  like  platting  of  lands  within  unincorporated  vil- 
lages, contrasted  and  discussed.  Town  of  Kenwood  Park  v. 
Leonard,  177—337. 

Severance  op  Territory. 

Evidence.     Evidence  reviewed,  and  held  sufficient  to  sustain  the 

3  refusal  of  the  trial  court  to  sever  territory.  In  re  Town  of 
Union,  177—402. 

Beview  of  authorities.    Authorities  governing  severance  of  terri- 

4  tory  reviewed.     In  re  Town  of  Union,  177—402. 

Ordinances. 

Construction:    Law  of  road.    Ordinance  construed,  and  held  not  to 
6    prohibit  a  traveler  from  crossing  streets  at  places  other  than 
at  intersections  of  streets.    Fisher  v.  Railway  Co.,  177—406. 

Construction:    Law  of  road:    Negligence.    One  compelled  to  drive 

6    on  the  left-hand  side  of  a  street,  owing  to  the  fact  that  the 

right-hand  side  thereof  has  been  left  in  an  untraveled  condi- 
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tioo,  does  not  violate  an  ordinance  commanding  travel  on  the 
right-hand  side.     Fisher  v.  Railway  Ca,  177 — 406. 

Constrnction:     Law  of  road:     Negligence.     A  traveler,  while   in 

7  the  act  of  crossing  a  street  in  order  to  reach  the  right-hand 
side  thereof,  and  while  in  or  near  the  middle  of  the  street,  is 
not  within  the  zone  of  operation  of  an  ordinance  commanding 
travel  to  be  "as  near  as  possible*  to  the  right-hand  curh." 
Fisher  v.  Railway  Co.,  177 — 406. 

Public  Improvements. 

Bids:     Contract  on  secret  modification  of  bid.    A  contract  for  a 

8  public  street  improvement,  not  let  '*to  the  lowest  bidder  by 
sealed  proposals,**  but  by  private  negotiations  with  the  con- 
tractor alter  the  bids  were  opened,  is  illegal.  Sec  813,  Code 
Supp.,  1913,  requiring  such  contracts,  when  let,  "to  be  to  the 
lowest  bidder  by  sealed  proposals,^'  is  mandatory.  So  held 
where  the  contractor,  after  the  bids  were  opened,  and  at  a 
time  when  only  he  and  the  council  were  present,  modified  his 
opened  bid  by  substituting  a  higher  grade  of  paving  for  the 
same  price  bid  by  him  on  a  lotoer  grade,  Atkinson  v.  City, 
177—659. 

Snbstantial  noncompliance  with  contract  followed  by  acceptance: 

9  Effect.  Approval  by  a  city  inspector  of  the  work  constituting 
a  public  street  improvement,  and  a  later  acceptance  of  the 
work  by  the  city,  when  there  ha^  been  a  substantial  failure  to 
comply  with  the  contract,  is  a  fraud  on  the  property  owner 
and,  manifestly,  is  not  conclusive  on  him.  Atkinson  v.  City, 
177—659. 

Snbstantial    compliance   with   contract:      Evidence:      Snfficiency. 

10  Substantial  performance  of  a  contract  for  a  public  street  im- 
provement exists  when  the  omissions  or  deviations  from  the 
contract  are  inadvertent  or  unintentional,  are  not  due  to  bad 
faith,  do  not  impair  the  improvement  as  a  whole,  are  remedial 
without  doing  material  damage  to  other  parts,  and  may  with- 
out injustice  be  compensated  for  by  reduction  from  the  con- 
tract price.  Evidence  reviewed,  and  held  to  show  affirmatively 
that  a  paving  and  curbing  contract  was  not  substantially 
complied  with.    Atkinson  v.  City,  177 — 659. 

Assessments:     Substantial     compliance     with     contract:     Bond: 

11  Effect.  Substantial  compliance  with  the  contract  for  a  public 
street  improvement  is  a  condition  precedent  to  the  right  to 
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assess  abutting  or  adjacent  property  therefor,  even  though  the 
contractor  does  give  a  guaranty  bond  to  keep  in  repair  and 
make  good  any  defects  for  a  five-year  period.  Atkinson  v. 
City,  177—659. 

Assessments:     Objections:     Sufficiency.    Objections  to  a  proposed 

12  assessment  for  paving  and  curbing  reviewed,  and  held,  as  a 
whole,  sufficiently  specific  to  justify  the  annulment  of  the 
assessment,  especially  where  the  nonsufiiciency  of  the  objec- 
tions was  not  interposed  to  the  reception  of  the  evidence. 
(Sec  824,  Code,  1897.)     Atkinson  v.  City,  177—659. 

Assessments:     Objections:     Amendments:     Fraud.    Fraud  in  the 

13  construction  of  a  public  improvement,  discovered  for  the  first 
time  during  trial  in  the  district  court  on  the  property  owner's 
objections  to  the  assessment,  opens  the  door  to  amendment  to 
his  objections  filed  with  the  city  council.  So  held  where  the 
property  owner  discovered  during  such  trial  that  the  paving 
was  only  some  two  inches  in  thickness,  in  total  disregard  of 
the  specifications.  (Sec.  824,  Code,  1897.)  Atkinson  v.  City, 
177—659. 

Assessments:    Estoppel  to  object.   Record  reviewed^  and  held  insuf- 

14  ficient  to  estop  a  property  owner  from  objecting  to  an  assess- 
ment on  his  property  because  of  having  inspected  and  made 
objections  to  some  of  the  work  during  construction.  Atkin- 
son V.  City,  177—659. 

Streets,  Alleys,  Etc. 

Town  plats:     Plats  antedating  incorporation:     Rights  acquired. 

15  Whether  an  incorporated  town,  by  the  act  of  incorporation, 
acquires  the  fee  to  vilUige  streets  embraced  within  the  incor- 
poration, or  only  an  easement  therein,  qucsre,  (See  Sees.  638, 
917,  1482,  1607,  Code,  1897.)  Town  of  Kenwood  Park  v. 
Leonard,  177—337. 

Town  plats:    Partial  vacation :    Conditions.    The  owner  of  lands 

16  within  a  town  plat  has  an  absolute  right  to  vacate  a  part  of 
such  plat  and  the  streets  embraced  therein  (a)  if  the  vacation 
abridges  no  right  of  any  other  proprietor  in  the  plat,  (b)  if 
the  vacation  closes  no  traveled  highway,  and  (c)  if  the  streets 
sought  to  be  vacated  are  not  needed.  Evidence  reviewed,  and 
held  to  sustain  the  validity  of  a  vacation.  (Sec  919,  Code, 
1897.)     Town  of  Kenwood  Park  v.  Leonard,  177—337. 
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Town  plats:   .Vacation:    Paying  taxes  on  vacated  streets:    Sffect. 

17  The  fact  that  he  who  assumes  to  vacate  certain  streets  there- 
after paid  taxes  on  such  vacated  lands,  while  not  controllizig 
on  the  validity  of  the  said  vacation,  has  bearing  on  the  inten- 
tion of  the  one  assuming  to  vacate  and  the  town  thereafter 
questioning  the  validity  of  snch  attempted  vacation.  Town 
of  Kenwood  Park  v.  Leonard,  177 — 337. 

Town  plats:    Vacation:    '^eed"  for  street    On  the  question  of  tbe 

18  *'need''  for  a  street  sought  to  be  vacated  under  Sec.  919,  Code, 
1897,  regard  must  be  had  to  the  future.  Town  of  Kenwood 
Park  V.  Leonard,  177 — 337. 

Town  plats:    Vacation:    Judgment  confirming:    Effect:    Res  adju- 

19  dicata.  A  judgment  of  court,  all  parties  interested  being  before 
the  court,  confirming  the  vacation  of  a  part  of  certain  streets 
of  a  town  plat  by  the  owner  of  the  abutting  lands,  acting 
under  Section  919,  Code,  1897,  necessarily  embraces  a  finding 
of  the  existence  of  all  the  facts  entitling  the  owner  to  vacate, 
to  wit:  (a)  That  the  streets  sought  to  be  vacated  had  not 
been  accepted  by  the  city;  (b)  that  said  streets  were  not 
needed  by  the  public;  and  (c)  that  the  vacation  abridges  no 
right  of  any  other  proprietor  in  the  plat:  and  such  judgment, 
not  having  been  appealed  from  or  in  any  wise  modified,  becomes 
a  finality.  (Sec.  920,  Ck)de,  1897.)  Town  of  Kenwood  Park 
V.  Leonard,  177 — 387, 

Defects  or  Obstbuctionb  in  Streets. 

Degree  of  care:    Instructions.    A  municipality  must  exercise  that 

20  d^ree  of  care  in  undertaking  to  maintain  its  streets  In  a 
reasonably  safe  condition  which  would  be  exercised  by  an  ordi- 
narily cautious  and  diligent  person  under  like  obligation  and 
in  like  circuipstances.  Instructions  held  to  be  in  harmony 
with  this  rule.    Hanson  v.  City  of  Anamosa,  177 — 101. 

Assumption  of  safe  condition:    Knowledge  to  contrary:    Habitual 

21  use  of  street.  A  pedestrian,  in  the  absence  of  knowledge  to 
the  contrary,  has  a  right  to  assume  that  a  street  is  in  a 

.  reasonably  safe  condition,  and,  if  not,  that  the  city  will,  within 
a  reasonable  time,  put  it  in  safe  condition.  It  follows  that 
the  habitual  use  of  a  street  to  the  extent  of  once  a  month 
for  16  months  does  not  conclusively  establish  that  the  pedes- 
trian knew  or  ought  to  have  known  of  a  defective  condition 
at  the  point  of  accident.   Hanson  v.  City  of  Anamosa,  177 — 101. 
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Knowledge  of  condition:     Negligence  per  se.    A  pedestrian  is  not 

22  guilty  of  negligence  per  ae  by  passing  over  a  known  defect  in 
a  street,  unless  he  knew  or  ought  to  have  known  that  it  was 
imprudent  and  dangerous  to  do  so.  Evidence  reviewed,  and 
held  to  present  a  jury  question  (a)  whether  plaintiff  knew  or 
ought  to  have  known  of  a  particular  defect  in  the  street, 
(b)  whether  she  knew  or  ought  to  have  known  that  it  was 
imprudent  and  dangerous  to  attempt  to  pass  over  such  defect, 
and  (c)  whether,  under  all  the  circumstances,  she  exercised 
reasonable  care.    Hanson  v.  City  of  Anamoea,  177 — 101. 

Want  of  repairs:     Negligence.    The  act  of  the  city  in  leaving  a 

23  walk  out  of  repair  is  not  necessarily  actionable  negligence. 
This  depends  (a)  on  the  location  and  surroundings,  (b)  on 
whether  the  defect  was  so  plainly  observable  at  all  times  as  to 
be  readily  seen,  and  (c)  on  whether,  wtien  the  defect  was 
seen,  the  walk  could  be  used  without  danger.  It  follows  that 
the  proximity  of  lights  is  a  proper  matter  for  the  consideration 
of  the  jury.    Hanson  v.  City  of  Anamoea,  177 — 101. 

Negligence:    Condition  of  streets  generally.    Though  due  care  may 

24  have  been  exercised  in  the  maintenance  of  all  streets  through- 
out the  city  except  the  particular  walk  and  approach  in  con- 
troversy, yet  such  fact  is  wholly  immaterial  on  the  issue  of 
the  city's  liability  for  an  injury  occurring  at  the  particular 
point  in  controversy.     Hanson  v.  City  of  Anamoea,  177 — 101. 

Instructions:    "Dangerous"  and  ''unsafe."    The  terms  "dangerous" 

25  and  "unsafe,"  as  applied  to  the  condition  of  a  street,  and  the 
responsibility  of  the  city  therefor  are  held  to  be  synonymous, 
and  may  be  used  interchangeably  in  instructions  defining  such 
responsibility.    Hanson  v.  City  of  Anamosa,  177 — 101. 

NEOLIOENCE.    See  Master  and  Servant  ;  Municipal  Cor- 
porations. 

Acts  Constituting. 

Act  of  God:     Intermingling  negligence  of  man.    When  negligence 
1    concurs  with  an  act  of  God  in  producing  an  injury,  the  party 
guilty  of  the  negligent  act  is  responsible,  provided  the  injury 
would  not  have  happened  but  for  such  negligent  act*    Thomp- 
son v.  Railway  Co.,  177 — 328. 

Violation  of  ordinance.     Negligence  cannot  be  predicated  on  the 
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2  failure  to  do  the  impossible,  though  commanded  by  ordinance. 
Fisher  ▼.  Railway  Co.,  177—406. 

Crossing  streets  at  non-intersections.    Crossing  streets  at  non-inter- 

5  secting  street  points  is  not,  of  itself,  negligence.  Fisher  v. 
Raaway  Co.,  177—406. 

Attractive  Nuisance. 

Dump  grounds:  Smouldering  fire.  A  dump  ground,  used  exda^ 
4  sively  for  that  purpose y  and  a  smouldering  fire  some  18  inches 
across,  without  any  blaze,  at  the  foot  thereof,  situated  some 
20  or  25  feet  from  a  public  street,  with  a  railing  along  the 
street  as  far  as  the  tracks  of  a  railway  will  permit,  do  not 
constitute  such  an  attractive  and  dangerous  object  as  to  per- 
mit of  application  to  the  case  <^  a  trespassing  child,  injured 
by  burning,  of  the  law  governing  attractive  nuisanoesr  Smith 
V.  Illinois  Cent.  R.  Co.,  177—243. 

Contributory  Negligence. 

Knowledge  of  conditions.    Whether  an  injured  party  was  guilty  of 

6  contributory  negligence  in  passing  over  a  defective  sidewalk 
depends,  inter  alia,  (a)  on  the  knowledge  of  the  party  as  to 
the  conditions  of  the  locality,  (b)  on  the  length  of  time  that 
the  walk  had  been  in  such  condition,  and  (c)  on  the  degree  of 
watchfulness  exercised  by  the  party  to  avoid  danger.  Hanson 
V.  City  of  Anamoea,  177 — 101. 

When  jury  question:     Evidence.    Unless  the  law  positively  com- 

6  mands  one  to  do  or  to  refrain  from  doing  a  certain  thing, 
negligence  is  a  question  of  fact  for  the  jury's  solution,  when- 
ever, upon  any  reasonable  theory  of  circumstances,  fair-minded 
men  may  differ  as  to  the  conclusions  to  be  reached.  Evidence 
reviewed,  and  held  insufficient  to  charge  a  traveler  with  con- 
tributory  negligence  per  se  in  driving  across  a  street  car  track 
ahead  of  an  approaching  car.    Fisher  v.  Railway  Ca,  177—406. 

Evidence. 

Custom  as  bearing  on  absolute  duty:    Waters  and  watercourses. 

7  Custom  will  not  excuse  the  nonperformance  of  an  absolute 
duty.  So  held  where  a  railway,  charged  with  the  absolute 
duty  to  maintain  sufficient  openings  under  its  bridges  for  the 
passage  of  water,  sought  to  show  that  the  construction  of  the 
bents  of  the  bridge  was  in  accordance  with  custom.  Thompson 
V.  Railway  Co.,  177—328. 
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Trial — Instructions. 

Failure  to  define  negligence:  Effect.  Instructions  which,  as  a 
8  whole,  correctly  state  the  degree  of  care  and  foresight  which 
plaintiff  must  have  exercised  in  order  to  recover,  and  what 
acts  of  omission  would  defeat  recovery,  cure  an  error  in  not 
giving  the  jury  a  technical  definition  of  "negligence"  and 
''contributory  negligence,"  no  request  having  been  made  for 
more  specific  instructions.     Fisher  v.  Railway  Co.,  177—406. 

NEW  TRIAL.    See  Criminal  Law. 
Grounds. 

Newly  discovered  evidence:     Non-change  in  record  facts.     New 

1  trial  will  not  be  granted  because  of  the  discovery  of  an  orig- 
inal instrument  which  in  no  wise  changes  the  secondary  evi- 
dence of  its  contents  already  appearing  in  the  record.  Belding 
V.  Huttenlocher,  177 — 440. 

Excessive  verdict:    Option  to  remit  or  new  trial:    Power  of  court. 

2  The  court  has  undoubted  power,  whenever  satisfied  that  the 
verdict  of  a  jury  is  excessive,  to  order  a  new  trial,  in  the 
event  that  the  prevailing  party  refuses  to  remit  a  designated 
portion  of  the  verdict.  Sawyer  v.  Iowa  Const.,  etc.,  Assn., 
177—218. 

Discretion  of  Court. 

InezpKcable  conduct  of  litigant.    A  new  trial  may  be  granted  even 

3  though  the  verdict  has  support  in  the  evidence,  the  record 
being  impressive  of  the  improbability  of  defendant's  having 
received  the  money  sued  for,  even  though  his  conduct  was 
inexplicable,  and  the  court  being  of  the  impression  that  the 
defendant  was  laboring  under  serious  mental  deficiency.  Han- 
sen V.  Hough,  177 — 93. 

Estoppel  of  movant  to  urge  error:    Effect.    The  court  is  not  help* 

4  less  to  correct  an  error  by  granting  a  new  trial,  even  though 
the  beneficiary  of  the  new  trial  is  estopped,  by  his  conduct  in 
the  trial,  to  urge  the  error.    Hansen  v.  Hough,  177 — 93. 

Overruling  order  for  new  trial.    New  trial  should  not  be  granted 
6    because  the  verdict  is  without  sufficient  support  in  the  evi- 
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dence  when  manifestly  the  contrary  is  true,  and,  in  such  case, 
the  appellate  court  will  not  hesitate  to  reverse  the  order  for 
new  trial.     Farnsworth  y.  Umlandt,  177 — 39. 

OFFICERS. 

EUGIBILITY. 

ConTiction  of  infamous  crime.  One  convicted  of  an  infamous  crime, 
i.  e.,  one  punishable  by  imprisonment  in  the  penitentiary,  is 
not  a  qualified  elector  (Article  2,  Secticm  5,  Constitution), 
and  therefore  not  eligible  to  an  elective  office  created  by  the 
Constitution.     Blodgett  v.  Clarke,  177—575. 

PARTIES. 

Plaintiffs. 

Unincorporated  association:    Trustees.    An  unincorporated  society 

1  (for  instance,  a  church)  can  be  neither  plaintiff  nor  defendant 
in  an  action.  An  action  in  its  behalf  should  be  brought  by 
and  in  the  name  of  its  trustees  (of  an  express  trust),  but 
overnicety  will  not  be  required  in  the  phraseology  of  the 
caption  to  the  pleading.  (Sec.  3450,  Code,  1897.)  Presbyte- 
rian Church  V.  Harken,  177 — 195. 

Defendants. 

Officer  in  attachment.    A  defendant  against  whom  a  personal  judg- 

2  ment  may  be  rendered  cannot  be  considered  a  nominal  party. 
So  held  where  the  sheriff,  who  had  levied  on  property  alleged 
to  be  exempt,  was  made  a  party  defendant  in  an  action  to 
recover  the  property  and  damages  thereto.  Russell  v.  Dilley, 
177—522. 

PARTY  WALLS. 

Character  of  Walls. 

Tenant's  right  to  remove  buildings:    Effect.    The  walls  of  a  build- 
1     ing,  constructed  by  a  lessee  under  right  to  remove  the  same 
at   the   termination    of    the    lease,    may   nevertheless   become 
"party  walls."    Younker  v.  McCutchen,  177—634. 
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Long-continued  use.    A  substantial  two-story  wall,  approximately 

2  on  the  line  separating  the  properties  of  two  lot  owners,  and 
for  18  years  used  in  common  by  such  owners  or  their  tenants, 
cannot  be  considered  of  such  temporary  character  as  to  neces- 
sarily prevent  it  from  becoming  a  "party  wall,"  thouga  it 
was  originally  erected  by  a  tenant  imder  right  of  remoral* 
Younker  v.  McCutchen,  177 — 634. 

Party  walls  not  coterminous  with  lot  Hnes.    A  wall  may  be  a  party 

3  wall,  even  though  not  located  exactly  on  the  lot  line  between 
the  adjacent  owners.  So  held  where  the  wall  was,  at  one 
end,  wholly  on  the  land  of  one  lot  owner  to  the  extent  of  2 
or  3  inches.    Younker  v.  McCutchen,  177 — 634, 

C50NTRIBUTI0N. 

Keconstmcted  walls.     A  lot  owner  who,  on  his  own  initiative, 

4  tears  down  a  party  wall  because  the  same  is  insufficient  for 
his  purpose,  and  rebuilds  the  same  at  his  own  expense,  cannot 
enforce  contribution  from  the  adjoining  lot  owner  so  long  as 
such  adjoining  owner  uses  such  reconstructed  wall  in  no  dif- 
ferent manner  and  to  no  greater  ewtent  than  he  used  the  wall 
which  was  torn  down.  (Sec  2999,  Code,  1897.)  Younker  v. 
McCutchen,  177—634. 

Initial  liability:     Lessees.    Whether  the  legal  duty  to  reimburse 

5  one  who  has  erected  a  party  wall  at  his  own  expense  is  the 
sole  per8<Mial  liability  of  the  one  voho  first  ttses  euoh  wall  in 
a  eubatantially  permanent  way  in  common  with  him  who  erected 
it,  even  though  such  first  user  be  only  a  lessee  of  the  owner 
of  the  adjoining  lot,  quaere^    Younker  v.  McCutchen,  177 — 634. 

Statutes.     Principle  recognized  that,  in  the  absence  of  contract, 

6  an  adjoining  lot  owner  may  not  be  compelled  to  contribute 
to  the  cost  of  a  party  wall  except  under  the  methods  prescribed 
by  the  ''party  wall"  statutes.  (Sees.  2994-3002,  inc.,  Code, 
1897.)     Younker  v.  McCutchen,  177—634. 

PATERNITT.    See  DEscEirr  and  Distribution. 
PEESONAL  INJUBIES.     See  Comhsbce. 
PLATS.    See  Municipal  Corporations. 

Voi.  17'<  lA.— 61 
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PLEADINO.    See  Bbokeeks,  5;  Continuance;  Equitt;  In- 
surance. 

Admissions. 

Effect.    A  litigant  may  not  deny  the  exiatenoe  of  a  fact  clearly 

1  admitted  by  him  in  his  pleading.    Buasell  v.  DiUey,  177 — 622. 

Demubber. 

Erroneova  ruling:    Answering  over:    Effect    Error  in  oTerruIing 

2  a  demurrer  is  waived  by  answering  over.    Wagner  ▼.  Glick, 
177— <J23. 

Construction:    Ultimate  fact  allegation  controls  evidentiary  mat- 

3  ter:  Accident  insurance.  A  pleading,  the  proper  allegations  of 
which  show,  on  its  face,  a  good  cause  of  action,  is  not  demur- 
rable because  exhibits,  voluntarily  and  unnecessarily  attached 
and  made  a  part  thereof,  tendf  in  an  evidentiary  way,  to  show 
that  said  allegations  of  the  petition  prefer  are  untrue.  In 
other  words,  allegations  of  proper  ultimate  facts  control  evi- 
dentiary matter  unnecessarily  attached  to  and  made  a  part 
of  the  petition.    Riley  v.  Inter-State  Bus.  M.  Assn.,  177—449. 

Matters  Specially  Pleadable. 

Illegality  and  voidability  of  contract:     Want  of  consideration  as 

4  substitute.  The  illegality  and  voidability  of  a  contract  must 
be  specially  pleaded.  A  plea  of  wapt  of  consideration,  with 
an  allegation  that  the  sale  to  defendant  was  "a  violation  of 
law,"  will  not  act  as  a  substitute  for  such  specific  pleading. 
So  held  where  defendant,  under  plea  of  failure  of  consideration, 
sought  to  introduce  evidence  to  show  that  the  contract  sued 
upon  (a)  was  contrary  to  public  policy,  (b)  was  contrary 
to  the  Federal  Anti-Trust  Law,  and  (c)  was  contrary  to  state 
statutes  dealing  with  restraints  of  trade.  (Sec.  3629,  Code, 
1897.)     Rawleigh  Medical  Co.  v.  Osborne,  177—208. 

PRESUMPTIONS.  See  Appeal  and  Ebror,  1,  19 ;  Courts  $ 
Cbiminal  Law,  8 ;  Deeds,  2 ;  Descent  and  Distribution, 
4 ;  Evidence  ;  Intoxicating  Liquobs,  2 ;  Marriage  ;  Prin- 
cipal AND  Surety,  1;  Wills,  3. 
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PRINOIPAL  AND  AOENT. 

Thb  Relation. 

As  affecting  third  parties.    Manifestly,  a  principal  and  agent  may 

1  not  enter  into  any  agreement  detrimentally  affecting  the  rights 
of  a  non-consenting  third  parly.    French  ▼.  French,  177 — 682. 

Powers  of  Agent. 

Unauthorised  act  of  agent:     Ratification  by  accepting  benefits. 

2  One  who  knowingly  and  Toluntarily  does  anything  which  shows 
approval  of  an  unauthorized  act  of  his  agent  thereby  ratifies 
the  act  and  makes  it  his  own.  So  held  where  plaintiff,  in  the 
employ  of  a  prohibitory  amendment  association,  advanced, 
without  authority,  his  own  money  to  the  association,  to  enable 
certain  lectures  to  be  carried  on  in  the  interest  of  the  work 
of  the  association,  and  where  the  association,  with  knowledge 
of  the  facts,  participated  in  the  financial  benefits  accruing 
from  the  meetings.  Sawyer  v.  Iowa  Const.,  etc,  Assn.,  177 — 
218. 

Undisclosed  Pbincipal. 

Liability:    Burden  of  proof.   One  may  not  be  chaiged  as  the  undis- 

3  dosed  principal  in  a  written  contract,  unless  on  a  very  clear 
showing  hy  plaintiff  that  an  actual  agency  did  exist  between 
the  apparent  principal  and  the  alleged  undisclosed  principal. 
Evidence  held  insuffident  to  satisfy  the  rule.  Sutton  v.  Hor- 
ner, 177—620. 

PBINOIPAL  AND  SUBETY. 

■ 

Liability  of  Subbtt. 

Surety  lor  consideration:    Presumption.    It  will  be  presumed  that 

1  a  duly  incorporated  surety  company,  authorized  to  do  busi- 
ness in  this  state,  did  not  sign  as  a  mere  aocommodaiion  a 
bond  for  the  performance  of  a  contract  Ft.  Dodge,  D.  M.  k 
S.  R.  Oow  V.  Bumsy  177—61. 

Adjudication  in  absence  of  contractor.    The  liability  of  a  surety 

2  may  be  adjudicated  as  between  the  prindpal  and  surety,  even 
though  the  contractor  has  not  been  brought  into  court,  espe- 
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dally  where  a  stipulation  of  fact  contained  hy  agreement  "all 
the  facts  pertaining  to  the  oontroversj."  Ft  Dodge,  I>.  M. 
&  &  R.  Co.  V.  Bums,  177—61. 

DiSCHABGE  OF  SUBBTT. 

Perfonnance  of  additloiial  work  hy  contractor.    No  release  of  a 

3  surety  results  from  the  act  of  the  principal  in  employing  and 
paying  the  contractor  to  do  woric  other  and  different  from 
that  covered  by  the  bond,  when  such  work  was  beneficial  to 
the  surety,  in  that  it  was  necessary  in  order  to  enable  the 
contractor  to  proceed  with  the  bonded  work.  Ft.  Dodge;,  IX 
M.  &  S.  R.  Co.  V.  Bums,  177—61. 

Excessiye  payments:    Advances  by  way  of  loans.    Personal  loans 

4  by  the  principal  to  the  c<mtractor  in  order  to  liable  the 
contractor  to  carry  on  the  contract,  with  agreement  that  such 
loans  would  be  taken  out  of  the  ensuing  estimate  due  the  con- 
tractor, which  was  done,  are  not  such  an  advance  payment 
as  will  release  the  surety.  Ft.  Dodge,  D.  M.  ft  S.  B.  Cow  v. 
Bums,  177—61. 

Alterations.  Evidence  reviewed  in  an  action  on  a  surety  bond 
'  5  guaranteeing  the  performance  of  a  contract  for  the  construe^ 
tion  of  an  electric  transmission  line,  and  held  that  the  changes 
and  deviations  from  the  specifications  were  sudi  as  were 
specifically  authorized  by  the  bond.  Ft.  Dodg^  D.  M.  ft  S.  B. 
Co.  V.  Burns,  177 — 51. 

PUBIJO  P0LIC7.    See  Contbacts,  1. 
BAILBOADS. 

Right  op  Way,  Etc. 

Nature  of  right:  Easement  (?)  or  fee  (?).  A  railroad  right  of 
way  constitutes  an  easement  only,  whether  acquired  under 
condemnation  proceedings  or  by  private  grant.  Therefore, 
when  such  right  of  way  is  claimed  under  long  continued  pos- 
session, such  possession  is  governed  by  the  Adverse  Possession 
Act,  Section  3004,  Code,  1897,  providing  that  use  of  an  ease- 
ment is  not  competent  evidence  to  establish  a  claim  of  righU 
Gates  V.  Railway  Co.,  177—690. 

REAL  PROPERTY.    See  Actions,  2 ;  Venue. 
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SEOEIVEBS. 

Nature  of  Receivership. 

Friendly  (?)  or  adyersaiy  (?).  Evidence  reviewed,  and  held  to 
show  that  the  receivership  in  queetion  was  not  adversary, 
but  a  friendly  proceeding  among  all  the  stockholders  to  so 
manipulate  the  affairs  of  the  corporation  as  to  defeat  a  creditor 
in  the  collection  of  his  claim.  Famsworth  v.  Muscatine,  etc., 
Ca,  177—21. 

BEFORMATION  OF  INSTBUMENTS.    See  Actions,  2; 
Venue. 

Grounds. 

Mistake:  Degree  of  proof:  Defectively  prepared  lease.  Mutual 
mistake  (proven  by  dear  and  satisfactory  evidence)  frustrat- 
ing mutual  intention,  establishes  right  to  reformation.  So 
held  where  the  execution  of  a  lease  of  an  entire  tract  was 
intended  to  merge  a  prior  lease  covering  only  a  part  of  the 
tract,  but  by  mutual  mistake  such  intention  was  omitted. 
Wagner  v.  Glick,  177— <J23. 

RTiM  A  TNDEBBIAN.    See  Adverse  Possession. 
SALES.    See  Exemptions. 
Acceptance. 

Order  for  goods:     Default:     Damages.    An  order  for  goods,  fol- 

1  lowed  by  acceptance,  imposes  liability  for  damages  in  case 
of  default  in  filling  the  order.  Evidence  reviewed,  and  held 
to  show  acceptance  of  an  order  and  damages  in  consequence  of 
failure  to  fill  an  accepted  order,  Grande  Ronde  Lbr.  Co.  v. 
Des  Moines  Casket  Co.,  177 — 84, 

Rescission. 

Belated  rescission:     Reasonable  time.    Rescission  is  barred  by  an 

2  unreasonable  delay.  Evidence  reviewed,  and  held  not  to  show 
such  delay.  So  held  where,  in  June,  vendee  purchased  and 
received  a  silo  in  a  knocked-down  condition,  stored  it  until 
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September,  and  then,  in  attempting  to  erect  it,  discovered  that 
it  was  incomplete.    Lake  v.  Western  Silo  Co.,  177 — ^735. 

Rescission  by  vendee:     Measure  of  damages.    A  vendee  who  has 

3  rightfully  rescinded  a  contract  of  sale  may  demand  the  oom- 
plcte  restoration  of  the  status  quo,  (a)  by  the  return  of  the 
purchase  price  paid,  and  (b)  by  the  return  of  any  expenditure 
made  by  him  tohich  icas  contemplated  by  the  contract.  So  held 
where  the  purchaser  of  a  silo  was  permitted  to  recover  his 
expense  in  erecting  the  same,  the  cause  for  rescission  not 
appearing  until  the  erection  was  almost  complete.  Lake  v. 
Western  Silo  Co.,  177—736. 

Conditions  of  rescission:    Ret  am  or  offer  to  return:    Refusal  to 

4  receive:  Pleading.  Vendor's  refusal  to  receive  back  the  sub- 
ject of  a  sale,  on  vendee's  declared  rescission,  renders  unnc^c- 
essary  any  formal  offer  by  vendee  to  return,  and  renders  un- 
neoessary  any  form  of  pleading  in  reference  to  returning,  espe- 
cially where,  under  the  contract,  the  title  still  rested  in  vendor, 
and  where  the  place  at  which  vendee  received  the  property  ipvas 
not  a  place  to  which  vendee  had  a  right  to  return  it»  to  wit, 
depot  grounds.    Lake  v.  Western' Silo  Co.,  177 — ^735. 

Action  fob  Prick. 

Conditions    precedent:     Burden    of   proof.    Contracts   ooniaimng 

5  conditions  precedent  to  plaintiff's  right  to  recover  at  all,  im> 
pose  on  plaintiff  the  burden  of  proof  to  show  affirmatively  that 
such  conditions  were  complied  vnth  and  fulfilled,  McMillan  v. 
Jaeger  Mfg.  Co.,  177-^599. 

Defense.    In  an  action  for  the  purchase  price  of  personal  property 

6  sold,  it  is  no  defense  that  defendant,  prior  to  the  purchase  of 
the  property  from  plaintiff,  had  entered  into  a  contract  of 
purchase  for  the  same  property  with  a  third  parfy,  who  then 
owned  the  property  and  from  whom  plaintiff  purchased  it. 
McDowell  V.  Bowles,  etc..  Grain  Ca,  177 — 744. 

AcnoN  FOB  Breach. 

Waiver.    A  vendee  who  has  made  timely  objections,  in  accordance 

7  with  the  contract,  to  machinery  purchased,  does  not  waive 
the  breach  of  the  contract  by  continuing  the  plant  in  opera- 
tion for  a  reasonable  time,  when  vendee  was  under  contract 
obligation  to  remove  the  machinery.  McMillan  v.  Jaeger 
Mfg.  Co.,  177—599. 
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SEDUCTION. 

Chaste  Chabagter. 

Conduct  of  prosecutrix  with  defendant.    The  jury,  in  passing  on 

1  the  question  whether  prosecutrix  was  of  chaste  character, 
must  not  he  deprived  of  the  right  to  consider  the  conduct  of 
prosecutrix  v^th  defendant,  (a)  even  though  defendant  denies 
all  intercourse  with  prosecutrix,  and  (b)  even  though  the  evi- 
dence of  misconduct  between  prosecutrix  and  defendant  is 
meager  and  weak  and  is  strongly  disproved  by  the  testimony 
for  the  State.    State  v.  Cameron,  177—379. 

Instructions:     Degree  of  proof.     Instructions  reviewed,  and  held 

2  not  vulnerable  to  the  objection  that  defendant  must  oonclu- 
sively  establish  the  unchastity  of  the  prosecutrix  in  a  seduction 
charge.    State  v.  Cameron,  177 — 379. 

Trial — Instructions. 

Estoppel  by  inconsistence  in  testimony.    A  defendant  who  denies 

3  in  toto,  in  a  seduction  charge,  that  he  ever  had  sexual  inter- 
course with  the  prosecutrix,  is  not  thereby  estopped  to  demand 
that  the  jury  be  given  the  right  to  consider,  in  so  far  as  it 
militates  in  his  favor,  what  prosecutrix  says  did  take  place 
in  the  way  of ^  intercourse  between  them.  State  v.  Cameron, 
177—379. 

SPECIFIC  PBBFORIIANCE. 

Ck>NTRAOTS  Enforceable. 

Unauthorised  contract  by  broker.  A  contract  for  the  sale  of  ^nd, 
by  and  in  the  name  of  brewers,  hut  in  excess  of  their  authority, 
is  non-enforceable.    Woods  v.  Wilson,  177 — 361. 

STATUTES.    See  C!onstitutional  Law,  1. 
Amendment. 

Unconstitutional  amendment:    Effect.    An  unconstitutional  amend- 
1    ment  to  a  valid  legislative  act  leaves  the  former  act  the  same 
as  though  no  attempt  had  been  made  to  amend.    Flannagan  v. 
Jq>8on,  177 — 393. 
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Repeal. 

Designating  section  repealed:     Offldal  pnbUcation.    ^The  Supple- 

2  ment  to  the  Code  of  Iowa,  1913/'  though  bound  v>ithout  an 
index,  was  the  ''authoritative  puUication  of  the  existing'  laws 
of  the  state/'  even  though  the  act  providing  fcnr  its  ecsnpila- 
tion  required  an  "index/*  an  index  being  no  part  of  the  statutes 
proper.    State  v.  Hill,  177—270. 

Scope  of  repeal.    The  repeal  of  the  so-called  ''Mulct  Law^  (Section 

3  2448-aj  Code  Supplemental  Supp.,  1915),  was  applicable  to 
special  charter  cities  as  well  as  to  all  other  parts  of  the 
state,  the  very  sections  repealed  specifically  providing  that 
they  were  i^plicable  to  such  cities.    State  v.  Hill,  177 — ^270. 

CONSTITUTIONALITT. 

Valid  and  invalid  provisions  intermingling:    Effect    An  unoonsti- 

4  tutional  provision  in  an  act  invalidates  the  entire  act,  when 
the  valid  and  invalid  provisions  are  so  intimately  connected 
that  it  is  manifest  that  the  legislature  would  not  have  enacted 
one  provision  without  the  other.  So  held  as  to  an  act  to 
enhance  the  severity  of  the  punishment  for  violating  intox- 
icating liquor  injunctions.  (See  Section  2407,  Code  Supple- 
mental Supplement,  1915.)     Flannagan  v.  Jepson,  177 — 393. 

TRANSACTIONS  WITH  DECEASED.    See  Witnesses. 
TBIAL.    See  Criminal  Law;  Embezzlement. 
Form  op  Trial. 

Transfer  from  law  to  equity:  Effect  The  trial  in  equity  of  an 
1  exclusively  equitable  issue,  interposed  as  a  cross-petition  to 
an  action  at  law,  may  wholly  defeat  a  trial  of  any  of  the 
issues  at  law.  So  held  where  plaintiff,  in  an  action  at  law 
for  the  recovery  of  real  property,  was  met  by  a  cross-petition 
for  the  reformation  of  a  deed  and  the  quieting  of  title,  the 
transfer  of  such  issue  to  the  equity  calendar,  and  a  trial  there 
— ^in  equity — ^which  was  determinative  of  the  entire  controversy. 
(Sec.  3435,  Code,  1897.)     Ohnstead  v.  Taylor,  177—186. 

Reception  of  Evidence. 

Objections  to  answer  without  motion  to  strike:    Effect.    Sustaining 
2    an  objection  which  was  interposed  to  a  question  after  it  was 
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answered,  as  effectually  removes  the  answer  from  the  record 
and  from  the  jury  as  though  there  had  been  a  motion  to  strike 
the  answer.    State  v.  Minella,  177—283. 

Objections:    Timeliness.    One  may  not  withhold  his  objection  to  a 

3  question  and  thereby  speculate  as  to  the  nature  of  the  answer, 
allowing  it  to  stand  if  favorable,  moving  to  strike  if  unfavor- 
able.   Hanson  v.  City  of  Anamosa,  177 — 101. 

Objections:    Sufficiency.    An  objector  to  evidence  will  not  be  per- 

4  mitted  to  withhold  his  real  objections  to  offered  evidence 
and  ambush  his  opponent  and  the  court  under  cover  of  a  gen- 
eral dragnet  objection  that  the  evidence  is  ''incompetent,  im- 
material, irrelevant  and  not  the  proper  measure  of  damages." 
So  held  where  counsel,  under  the  latter  objection,  sought,  on 
appeal,  to  raise  the  objection  that  the  offered  evidence  was 
inadmissible  imder  the  statute  of  frauds.  Gilman  v.  McDanids, 
177—76. 

Objections:     Condusions:     Homicide.    A  question  not  on  its  face 

5  calling  for  a  conclusion  should  not  be  excluded  on  that  ground. 
Motion  to  strike  is  the  proper  practice  if  an  objectionable  con- 
clusion be  stated.    State  v.  Minella,  177 — 283. 

Limiting  purpose  of  evidence:    When  request  must  be  made.   Re- 

6  quest  to  the  court  to  limit  the  purpose  for  which  particular 
evidence  is  received  must  be  made  token  the  evidence  is  offered 
and  received,  and  if  not  so  made,  may  be  ignored  by  the 
court.  So  held  in  an  embezzlement  case  wherein  evidence  of 
embezzlements  other  than  those  charged  was  received,  >rithout 
limiting  said  evidence  to  the  issue  of  motive  or  intent.  State 
V.  Glaze,  177—467. 

Excluding  evidence  on  nonsupported  charge:    Effect    A  party  may 

7  not  complain  that  he  was  refused  permission  to  introduce 
evidence  to  disprove  a  charge  of  negligence  of  iohioh  there  was 
no  evidence.  So  held  where  plaintiff  alleged  the  negligent  con- 
struction of  a  bridge,  but  introduced  no  evidence  thereon,  and 
defendant  was  refused  the  opportunity  to  show  that  the  bridge 
was  constructed  in  the  customary  way.  Thompson  ▼.  Rail- 
way Co.,  177—528. 

Exclusion  of  cumulative  evidence:    Effect.    Exclusion  of  cumulative 

8  evidence  on  undisputed  fact  is  not  error.  Thompson  v.  Railway 
Co.,  177—328. 
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Argument  op  CJounsel. 

Improper  argmiieiLt:  Cnrlag  error.  Objectionable  aigument,  when 
9  promptly  rebuked  and  discredited  by  the  court,  with  admoni- 
tion to  the  jury  to  wholly  disregard  the  same,  will  not  oon- 
stitute  reversible  error,  especially  when  such  argument  was 
in  direct  reply  to  an  equally  objectionable  argument  by  the 
opposing  counsel.    State  v.  See,  177 — 316. 

Instructions. 

Unsupported   theory:     Will   contest.     Instructions   on  a  theory 

10  wholly  without  support  in  the  evidence  are  properly  rejected. 
So  held  in  a  will  contest  wherein  instructions  were  requested 
on  the  subject  of  delusions  on  the  part  of  testator,  there  being 
no  evidence  that  the  will  was  the  result  of  any  such  delusions. 
In  re  Will  of  Eveleth,  177—716, 

Stating  issues  by  copying  pleadings.    It  is  not  necessarily  erroneous 

11  for  the  court,  in  stating  the  issues,  to  copy  the  pleadings  at 
considerable  length.    Sutton  v.  Greiner,  177 — 532. 

Fomiy  requisites,  and  sufficiency:    Undue  emphasis.   An  instruction 

12  is  not  subject  to  the  vice  of  being  partial  and  of  unduly 
emphasizing  one  theory  simply  because  the  different  theories 
are  presented  in  different  paragraphs.  Hanson  t.  City  of 
Anamosa,  177 — 101. 

Emphasis  on  particular  evidence.   Instructions  should,  generaUy,  be 

13  refused,  which  call  the  jury's  attention  to  particular  evidence 
and  thereby  give  it  emphasis  over  other  evidence  on  the  same 
subject.  So  held  in  a  will  contest  (mental  competency  of 
testator  being  in  issue)  wherein  contestants  asked  the  court 
to  specifically  instruct  as  to  the  effect  of  devisee's  former  let- 
ters, wherein  he  stated  that  testator's  mental  condition  was 
very  poor.    In  re  Will  of  Eveleth,  177 — 716. 

Form*  requisites  and  sufficiency:  Correct  though  inexplicit:  WaiTer. 

14  If  an  instruction  is  correct  as  given,  though  not  as  explicit 
as  desired,  request  must  be  made  for  the  more  explicit  instruct 
tion,  or  waiver  will  be  the  penalty.  So  held  where  the  court 
failed  to  define  "ordinary  care,"  "negligence"  and  "contrib- 
utory negligence,"  but  otherwise  correctly  stated  the  degree 
of  care  required  of  the  injured  party.  Fisher  v.  Railway  Ca, 
177—406. 


Index,  Vol.  177.  811 

Trial  Continued  to  Trusts 

Form,  requisites  and  sufficiency:     Failure  to  assign  reasons.    An 

15  instruction  briefly,  concisely  and  peremptorily  directing  the 
jury  to  return  a  certain  verdict  need  not  include  therein  any 
reason  for  such  action  by  the  court.  Hansen  v.  Hough,  177 — 
93. 

Conflicting  instructions:     Nonapplicability  of  doctrine.    The  doc- 

16  trine  of  reversible  error  because  of  conflicting  instructions  is 
not  applicable  to  an  alleged  conflict  that  gives  complainant 
greater  advantage  than  he  asked  or  was  entitled  to.  State 
V.  Glaze,  177—467. 

Objections  and  exceptions:    Failure  to  make.    Failure  to  interpose 

17  an  objection  to  an  instruction  before  the  same  is  read  to  the 
jury  works  a  waiver  of  the  right  to  make  such  objection. 
(Sec  3705-a,  Code  Supp.,  1013.)  Hanson  v.  City  of  Anamosa, 
177—101. 

Deliberations  of  Jury. 

Jury   taking  non-introduced   exhibits:     Belated   objection.     The 

18  objection  that  the  jury  on  its  retirement  had  taken  with  it  a 
certain  exhibit,  only  a  part  of  which  had  been  received  in 
evidence,  made  for  the  first  time  after  the  jury  had  deliberated 
for  some  40  hours,  is  not  timely.    State  "v.  See,  177 — 316. 

TBUSTS.    See  Actions,  3. 
Execution  op  Trust. 

Effect.    A  trustee  may  not  repudiate  his  act  in  fully  consummating 

1  a  trust  according  to  the  terms  thereof.  Lamkin  v.  Lamkin, 
177—583. 

Establishment  op  Trust. 

Following  trust  property  or  proceeds:    Showing  necessary:    Fraud. 

2  One  who  has  been  frttudulently  deprived  of  his  property  and 
seeks  to  establish  a  trust  against  the  defendant  and  defend- 
ant's general  creditors,  must  actually  point  out  JUa  property 
which  is  the  subject  of  the  trust,  or  actually  show  that  his 
property  has  passed  into  other  identified  property  and  is  pre- 
served in  that  form  in  the  hands  of  defendant.  Famsworth 
V.  Muscatine,  etc.,  Co.,  177 — ^21. 
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Rescission  by  Purchaser. 

Fravdvlent  coBceAlmeiit:    Duty  to  apeak.    Concealing  a  fact  mate* 

1  rial  to  a  transaction,  knowing  that  the  other  party  is  acting 
in  the  full  belief  that  no  such  fact  exists,  and  affirmatively 
encouraging  such  belief,  is  as  much  a  fraud  as  if  the  ezistenoe 
of  such  fact  were  expressly  denied,  and  entitles  the  one   de- 
frauded to  rescind.     So  held  where  a  vendor,  who  knew  that 
vendee  had   examined  the  land   and  knew   that  vendee   'was 
acting  in  the  belief  that  no  serious  danger  existed  from  wash- 
ing by  the  river,   subsequently  learned  that   the  river   was 
rapidly   washing  away  the  land,   and  did   not  communicate 
such  fact  to  the  vendee,  and  encouraged  vendee  to  believe  that 
the  conditions  r^nained  the  same  as  when  vendee  examined 
the  land.    Noble  v.  Renner,  177 — 509. 

Defense:   Contracting  in  recognition  of  defects.  Evidence  reviewed, 

2  and  held  insufficient  to  show  that  the  defects  in  the  land,  of 
which  vendee  complained  in  his  action  for  rescission,  were 
taken  into  consideration  in  fixing  the  purchase  price.  Noble  v. 
Renner,  177 — 509. 

Fraudulent  representation:     Non-reliance  thereon.     Contracts  of 

3  sale  may  not  be  rescinded  by  reason  of  vendor's  false  repre- 
sentation, when  vendee  made  his  own  examination  of  the  prop- 
erty and,  by  reason  thereof  and  of  other  knowledge  brought 
to  his  attention,  he  evidently  did  not  rely  on  the  representa^ 
tions  made  by  vendor.    Noble  v,  Renner,  177 — ^609. 

When  vendee  entitled  to  money  judgment.    Prompt  and  justifiable 

4  rescission  by  a  vendee  entitles  him  to  a  money  judgment 
against  the  vendor  for  the  loss,  when  vendor  has  sold  the 
property  received  to  an  innocent  purchaser.  Noble  v.  Renner, 
177—609. 

VENUE. 

Nature  op  Action. 

Real  property:    Reformation  of  lease.    The  determination  of  an 

1    interest  in  real  estate  is  directly  involved  in  an  action  (a)  to 

so  reform  a  lease  that  it  may  state  that  it  merges  a  former 

lease,  and   (b)   to  restrain  the  landlord  from  maintaining  a 


Index,  Vol.  177.  813 

Vbnub  Continued  to  Waters  and  Watbrcoursbs 

threatened  ouster  action  based  on  the  theory  that  both  leases 
are  in  force,  and  that  the  nonpayment  of  rent  under  both 
leases  has  deprived  the  tenant  of  all  rights  in  the  premises. 
It  follows  that  such  an  action  must  be  brought  in  the  county 
where  the  land  is  situated.  (Sec.  3491,  Code,  1897.)  Wagner 
V.  Glick,  177—623. 

Domicile  ob  Residence. 

''Office  or  Agency.'*    When  a  corporation,  company  or  individual 

2  has  an  office  or  agency  in  any  county  for  the  transaction  of 
business,  any  actions  growing  out  of  or  connected  with  the 
business  of  that  office  or  agency  may  be  brought  in  the 
county  where  such  office  or  agency  is  located,  even  though 
the  agent  has  no  permanent  office — no  room  in  which  he 
offices.    Lake  v.  Western  Silo  Co.,  177-— 735. 

Note:     Analogous  holdings  classified  in  index  in  Volumes 
168,  169,  under  "Process;"  in  Volume  171,  under  "Venue." 

Change  op  Venue. 

Codefendants   with  diverse  residences:     Nominal   and   necessary 

3  parties.  One  who  holds  money  in  which  he  concedes  he  has  no 
interest,  but  who,  being  in  doubt  as  to  the  true  ownership, 
refuses  to  pay  to  either  of  two  claimants,  is  a  necessary  party 
to  an  action  to  determine  such  ownership,  especially  where 
plaintiff  prays  for  judgment  against  said  holder.  So  held  in 
an  action  wherein  such  holder  was  made  a  defendant  in  the 
county  of  his  residence,  and  another  defendant  demanded  a 
change  of  venue  to  the  county  of  such  other's  residence  on  the 
claim  that  the  holder  of  said  money  was  only  nominally  a 
defendant  (Sees.  3462,  3501,  3504,  Code^  1897.)  Lemkin  v. 
Lamkin,  177—583. 

WATEES  AND  WATEBCOUBSES. 

Obstruction. 

Flooding  lands:  Measnre  of  damages.  "The  difference  between  the 
1  value  of  a  farm  otf  cm  entirety,  immediately  before  and  imme- 
diately after  an  unlawful  flooding"  caused  by  negligently 
obstructing  drainage,  is  a  better  measure  of  damages  than  such 
difference  confined  solely  to  the  lands  receiving  the  physical 
injury.    So  held  where  the  hill  and  bottom  land  of  a  138-acre 
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farm  could  not  well  be  segregated  for  general  farm  purposes. 
Thompson  v.  Railway  Co.,  177 — 328. 

Unprecedeated  stoma:     Inttmctions.    Instructions  as  to  defend- 
2    ant's  nonliability  for  damages  caused  by  unprecedented  storms, 
and  as  to  the  proof  entitling  plaintiff  to  recover  for  obstruct- 
ing drainage,  reviewed  and  held  correct.    Th<Hnpson  v.  Bail- 
way  Co.,  177—328. 

WIFE  DESERTION. 

Sbttlsment. 

Power  of  court.  The  power  of  the  court,  under  Section  4775-c» 
Code  Supplement,  1913,  to  accept  and  approve,  from  a  defend- 
ant in  a  criminal  prosecution  for  wife  desertion,  a  bond  con- 
ditioned for  the  support  of  the  defendant's  wife  and  children, 
and  to  thereup^m  release  the  defendant,  embraces  the  power 
to  accept  and  approve  any  other  form  of  settlement,  aside 
from  a  bond,  which  will  reasonably  answer  the  same  purpose. 
So  held  where  the  court  approved  a  cash  payment  and  the 
giving  of  a  promissory  note,  all  by  the  father  of  defendant. 
French  v.  French,  177—682. 

WILLS.    See  Evidencb,  17 ;  Husband  and  Wife;  Witnesses. 

Nature  and  Extent  op  Testamentary  Power. 

Deductions  from  share:     Complaint  by  devisee.    A  devisee  must 

1  take  a  devise  just  as  the  whim  of  testator  directs  it  to  be 
taken.  Devisee  may  not  insist  that  the  claim  which  testator 
has  directed  to  be  deducted  from  his  share  is  a  claim  for 
which  he  is  not  liable  to  testator.  In  such  case,  the  simple 
question  is  whether  the  proposed  deduction  is  embraced  within 
that  language  of  the  will  which  directs  what  shall  be  deducted. 
So  held  where  the  will  directed  that  "all  notes  and  other 
evidences  of  indebtedness"  should  be  treated  as  "advance- 
ments" and  deducted,  and  where  testator  held  devisee's  guar- 
anty of  a  debt  of  her  husband's,  and  where  she  claimed  that 
the  guaranty  was  signed  by  her  without  consideration.  In  re 
Estate  of  Barnes,  177-122. 

Undue  Influence. 

Evidence:     Sufficiency.    It  is  not  enough  to  show  that  there  was 

2  an  opportunity  to  exercise  undue  influence  in  the  execution 
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of  a  will.  There  must  be  evidence  that  it  was  actually  exer- 
cised. Evidence  reviewed,  and  held  insufficient  to  carry  to 
the  jury  the  question  of  the  exercise  of  undue  influence.  In  re 
Will  of  Eveleth,  177—716. 

Presumption.    It  is  inferentially  conceded  that  a  presumption  of 

3  the  exercise  of  undue  influence  in  the  execution  of  a  will  might 
arise  from  a  showing  that  testator  not  only  feared  devisee, 
but  disliked  him;  but  held,  no  sufficient  showing  appears  in 
the  record  in  case  at  bar  to  warrant  such  presiunption.  In  re 
Will  of  Eveleth,  177—716. 

Construction — ^Remainders. 

Contingent  (?)  or  vested  (?).    A  remainder  is  contingent  when 

4  it  is  so  limited  as  to  take  effect  (a)  as  to  a  person  not  in  esse, 
(b)  as  to  a  person  not  ascertained,  (c)  upon  an  event  which 
may  never  happen,  or  (d)  upon  an  event  which  may  not 
happen  until  after  the  determination  of  the  particular  estate. 
Will  construed,  and  held  to  create  a  contingent  remainder. 
Homer  v.  Haase,  177 — 115. 

Constmction:     '^pon."    A  devise  to  a  remainderman  ''upon**  the 

5  death  of  the  life  tenant  does  not  necessarily  have  reference 
solely  to  the  time  the  estate  is  to  he  enjoyed.  Such  term  may 
refer  to  the  time  of  the  vesting  of  the  estate.  Homer  ▼• 
Haase,  177—116. 

Bight  op  Surviving  Spouse. 

Devise  and  dower:    Election:    Requisites.    To  constitute  an  elec- 

6  tion  by  a  surviving  spouse  between  a  devise  and  the  distrib* 
utive  share,  it  must  appear:  (a)  that  the  survivor  was  aware 
of  the  extent  of  the  estate;  (b)  that  he  or  she  was  choosing 
between  inconsistent  rights,  and  (c)  that,  with  such  knowl- 
edge, she  intended  to  choose  between  the  two.  Evidence  held 
sufficient  to  justify  the  presumption  that  a  wife  knew  the 
extent  of  an  estate.    Schubert  v.  Barnholdt,  177 — ^232. 

Election  between  devise  and  dower:    Evidence.    Evidence  reviewed, 

7  and  held  sufficient  to  show  that  a  surviving  wife,  who  died 
within  24  hours  after  the  death  of  her  husband,  had  elected 
to  take  under  the  husband's  will.  Schubert  v.  Barnholdt,  177 
—232. 
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WITNESSES. 

C!OMPBTBNCY, 

Transactioii  with  deceased.    A  witness,  though  interested,  is  com- 

1  petent  to  testify  to  a  transaction  with  a  deceased  person  in 
which  the  witness  took  no  part.  Schubert  y.  Bamholdt,  177 — 
232. 

Husband  and  wife:    Criminal  law.    A  wife  is  a  competent  witness 

2  to  testify  against  her  husband  charged  with  incest.  (Sec. 
4606,  Code  Supp.,  1913.)     State  v.  Shultz,  177—321. 

Examination. 

Leading  questions.    The  trial  court  has  a  wide  discretion  as  to 

3  waiving  the  rule  of  evidence  which  condemns  leading  questions. 
So  held  where  the  witness,  prosecutrix  in  an  incest  case,  was 
11  years  of  age  and  face  to  face  in  the  court  room  with  the 
defendant,  her  father.    State  v.  Shultz,  177 — 321. 

Usurping  function  of  jury.    The  statement  of  a  witness  in  a  will 

4  contest,  wherein  undue  influence  was  charged,  that  he  did 
not,  on  a  certain  occasion,  "see  anything  to  indicate  that  the 
testator  was  under  any  constraint,"  does  not  amount  to  a 
determination  by  the  witness  of  the  ultimate  question  whether 
undue  influence  was  or  was  not  exercised.  In  re  Will  of 
Eveleth,  177—716. 

Cross-Examination. 

Hannless  error.    A  witness,  cross-examined  in  excess  of  the  right 

5  to  cross-examine,  may,  as  to  such  ewoesa,  be  considered  as  the 
witness  of  the  one  conducting  the  cross-examination,  with 
right  in  the  party  originally  calling  the  witness  to  cross- 
examine  <i8  to  such  ewceas;  and  where  such  latter  right  is  not 
exercised,  no  prejudicial  error  results.  In  re  Will  of  Eveleth, 
177—716. 

Discretion  of  court.    The  permissible  range  of  cross-examination  of 

6  a  witness  is  a  matter  largely  within  the  sound  discretion  of 
the  trial  court.  Held,  discretion  not  abused.  In  re  Will  of 
Eveleth,  177—716. 
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